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Perrin  v.  Reed. 


Philander  Perrin  v.  William   F.  Reed  and   Chester  L. 

Reed. 

Levy  of  Execution.    Record.    Deed.    Notice.    Attachment. 

Outre,  whether  the  statute  of  1854,*  relative  to  the  appraisal  of  real  estate  sit- 
uated in  two  or  more  adjoining  towns  in  the  case  of  a  levy  of  execution 
thereon,  applies  to  the  case  of  a  levy  of  an  execution  upon  two  pieces  of 
land  not  adjoining  each  other,  but  situated  in  adjoining  towns.  Pibepoint,  J. 

But  if,  in  such  case,  the  appraisers  are  appointed  partly  from  both  towns,  the 
defect,  if  any,  in  the  mode  of  appointing  them,  is  so  merely  informal  as  to 
be  cured  by  the  neglect  of  both -parties  to  apply  within  two  years  to  the 
supreme  court  to  vacate  the  levy,  under  the  49th  sec  of  chap.  45  of  the 
Complied  Statutes,  (Sec.  26,  chap.  47,  General  Statutes.) 

The  fact  that  an  execution  is  levied  upon  real  estate  without  noticing  a  mort- 
gage which  exists  upon  it,  is  a  matter  of  which  the  debtor  cannot  complain. 

The  record  of  a  deed  in  one  town  conveying  land  in  such  town  is  not  of  itself 
constructive  notice  of  the  conveyance  by  the  same  deed  of  land  lying  in 
another  town. 

But  if  one  sees  such  record,  and  reads  it  and  has  such  knowledge  of  the  prem- 
ises as  to  know  from  the  description  that  the  land  in  the  other  town  was 
conveyed  by  the  deed  so  recorded,  this  constitutes  notice  of  the  conveyance  of 
the  land  in  such  other  town. 

An  attaching  creditor  of  real  estate  with  notice,  either  actual  or  constructive, 
of  the  true  state  of  the  debtor's  title,  is  bound  by  such  notice,  and  stands  in 
no  better  position  than  a  purchaser  with  the  same  notice. 

But  notice  of  the  sale  of  personal  property  without  change  of  possession  will 
not  affect  the  claim  of  an  attaching  creditor  of  the  vendor  thereto. 

Ejectment  for  a  tract  of  land  in  Williamstown.  Plea  the 
general  issue,  and  trial  by  jury  at  the  January  term,  1861,  in 
Orange  County. 

The  plaintiff  introduced  the  copy  of  a  deed  from  Andros  Reed 
to  Andros  A.  Reed,  dated  December  10th,  1842,  describing  the 
land  sued  for,  and  also  other  land  in  Brookfield,  and  being  what 
is  called  the  Reed  farm. 

♦Which  is  as  follows :  "  Whenever  an  execution  is  extended  on  any  real 
estate  situated  in  two  or  more  adjoining  towns,  the  same  shall  be  appraised 
by  three  judicious  and  disinterested  appraisers  of  the  vicinity,  residing  in 
either  of  the  towns  in  which  part  of  such  real  estate  Is  situate,  who  shall  be 
appointed  in  the  same  manner  as  is  now  provided  for  in  other  cases.  See 
sec,  23,  chap..  47.  General  Statutes. 
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Ferris  v.  Reed. 


The  plaintiff  then  introduced  a  writ  in  his  favor  against 
Andros  A.  Reed,  dated  April  J. 9th,  1852,  and  served  in  Brook- 
'  field  on  the  same  day,  and  in  Williamstown  by  attaching  all  the 

i  land  in  Williamstown,  on  the  20A  of  April,  1852  ;    also  the 

record  of  a  judgment  on  ^aid  writ,  and  levy  of  execution  thereon, 
against  Andros  A.  Reed,  rendered  in  July,  1854,  on  which  exe- 
cution was  issued,  which  execution  was  levied  upon  the  land  in 
question  December  6th,  1 854. 

To  the  admission  of  this  levy  the  defendants  objected  on  the 
ground  that  the  appraisers  did  not  reside,  and  were  not  free- 
holders in  the  town  where  the  laad  lay,  and  because  there  were 
two  separate  and  distinct  pieces  of  land  set  off  in  the  same  levy, 
not  connected,  but  being  from  two  to  three  miles  apart,  and 
lying  in  different  towns,  and  both  appraised  by  the  same  men, 
and  it  was  admitted  by  the  plaintiff  that  two  of  the  appraisers 
resided  in  Brookfield,  and  the  other  in  Williamstown. 

The  court  overruled  the  objection  pro  forma,  and  ad  mitted  the 
record  of  the  levy,  and  for  the  purposes  of  the  trial  treated  it  as 
valid ;  to  which  the  defendants  excepted. 
!  The  defendants  introduced  a  deed  from  Andros  A.  Reed  to 

Andros  Reed,  dated  March  12th,  1849,  of  the  Reed  farm,  con- 
taining land  in  Brookfijtt  and  Williamstown,  including  the 
land  sued  for  in  this  action,  which  deed  was  recorded  in  Brook- 
field,  March  12th,  184a,  and  in  Williamstown,  April  26th,  1852 ; 
also  a  deed  from  Andros  and  Polly  Reed,  to  Andros  A.  and 
William  F.  Reed,  dated  March  13th,  1851,  and  recorded  in 
Brookfield  the  same  day,  and  recorded  in  Williamstown,  April 
26th,  1852,  of  the  same  land ;  also  a  mortgage  deed  from 
Andros  A.  Reed  and  William  F.  Reed  to  Andros  Reed,  dated 
March  13th,  1851,  and  recorded  in*  Brookfield,  March  14th, 
1851,  and  in  Williamstown,  April  26th,  1852,  of  the  same  land, 
which  deed  was  to  secure  the  maintenance  of  the  said  Andros 
Reed  and  his  wife  and  daughters,  and  to  pay  his  debts  ;  accom- 
panied with  proof  that  the  said  Andros  and  one  daughter  was 
still  living,  and  supported  by  the  defendant,  William  F.  Reed, 
and  that  a  portion  of  the  debts  were  still  unpaid. 

The  defendants  then  introduced  testimony  tending  to  prove 
that  the  plaintiff,  at  the  time  he  made  the  attachment  of  said 
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land  in  Williamstown,  had  faH  knowledge  that  the  same  had 
been  conveyed  by  Andros  A.  Reed  to  Andros  Reed,  together 
with  the  other  conveyances  of  the  same  land  as  contained  in  the 
deeds  above  referred  to,  and^ntroducedby  the  defendants.  This 
evidence  was  objected  to  by  the  plaintiff,  bnt  admitted  by  the 
court ;  and  the  plaintiff  introduced  testimony  tending  to  prove 
that  he  had  no  such  notice. 

The  evidence  tending  to  show  such  notice,  consisted  of  evi- 
dence tending  to  show  that  on  the  evening  of  the  plaintiff's 
attachment  in  the  town  of  Brookfield,  being  the  evening  before 
the  attachment  in  Williamstown,  and  before  either  ^attachment 
was  made,  the  plaintiff  went  to  the  town  clerk's  office  in  Brook- 
field,  to  see  if  any  previous  attachment  or  conveyance  of  real 
estate  of  Andros  A.  Reed  had  been  made,  and  that*  he  there  read 
the  record  of  said  deed  from  Andros  A.  Reed  to  Andros  Reed, 
and  of  the  other  subsequent  deeds,  and  read  the  description  of 
the  lands  therein. 

The  plaintiff  objected  to  the  introduction  of  this  evidence  on 
the  following  grounds : 

1.  That  notice  of  a  prior  unrecorded  deed  of  the  judgment 
debtor,  would  not  affect  the  rights  of  an  attaching  creditor. 

2.  That  as  this  deed  was  not  rdQkded  in  Williamstown,  it 
was  to  be  regarded,  as  to  the  premises  in  question,  as  an  unrecor- 
ded deed,  and  that  the  reading  of  the  record  of  it  in  a  different 
town  from  that  where  the  land  was  situated,  was  no  notice  that  any 
such  original  deed  existed  as  the  record  indicated.  The  court 
admitted  the  evidence  as  competent  to  go  to  the  jury,  to  which 
the  plaintiff  excepted. 

This  was  the  only  evidence  of  notice  to  the  plaintiff,  before 
the  attachment,  of  the  deed  from  Andros  A.  Reed  to  Andros 
Reed,  dated  March  12th,  1849,  or  that  Andros  A.  Reed  had  con- 
veyed away  the  premises,  except  evidence  tending  to  show  that 
the  plaintiff  had  such  previous  information  as  to  the  Reed  farm, 
that  on  reading  the  description  of  the  land  purporting  to  have 
been  conveyed  by  the  deed,  he  might  have  known  that  it  pur- 
ported to  convey  the  premises  in  question. 

The  plaintiff  also  introduced  the  record  of  a  quit  claim 
deed  of  the  same  land  from  W.  F.  Reed  to  David  W.  Reed, 
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dated  November  8th,  1852,  and  recorded  the  same  day  in'  both 
towns. 

The  defendants  then  introduced  a  deed  of  the  same  land  from 
the  said  David  W.  Reed  and  his  wife  to  the  defendant,  Chester 
L.  Reed  and  to  Emily  B.  Reed,  the  wife  of  the  defendant,  Wil- 
liam Reed,  dated  January  25th,  1855,  and  recorded  the  same  day. 

The  defendants  claimed,  and  requested  the  court  to  instruct 
the  jury,  that  if,  from  the  proof,  they  should  find  that  the  plain- 
tiff was  informed  and  had  knowledge  of  the  existence  of  said 
deed  from  Andros  A.  Reed  to  Andros  Reed,  dated  March  12th, 
1849,  and  the  other  deeds  and  conveyances  of  said  land,  before 
he  made  his  said  attachment,  the  defendants  were  entitled  to 
a  verdict ;  that  although  by  the  deed  from  Andros  and  Folly  Reed 
to  Andros  A.  Reed  and  William  F.  Reed,  dated  March  18th, 
1851,  Andros  A.  Reed  would  appear  to  own  one  undivided  half 
of  the  land,  still,  as  there  was  an  outstanding  mortgage  on  said 
land  back  to  said  Andros,  the  plaintiff  could  not  levy  upon  the 
equity  of  redemption  of  the  said  Andros  A.  Reed,  in  the  manner 
of  this  levy,  nor  would  the  levy  entitle  him  to  hold  one  half  of 
the  land. 

But  the  court  refused  to  charge  as  requested,  but  did  charge, 
among  other  things  not  objected  to,  that  if  the  jury  should 
find  that  the  plaintiff  had  notice  before  his  attachment  that 
the  premises  in  question  had  been  conveyed  to  Andros  Reed, 
still  the  plaintiff's  attachment  and  levy  would  hold  one  undi- 
vided half  of  the  premises  which  Andros  A.  Reed  acquired 
by  the  deed  to  him  and  William  F.  Reed,  dated  March  18th, 
1851,  although  that  deed  was  not  recorded  in  Williamstown 
till  after  the  attachment ;  and  that  neither  the  fact  that  the  levy 
was  upon  the  entire  estate  in  the  premises,  instead  of  an  undivi- 
ded half,  nor  the  fact  that  the  levy  was  made  without  noticing 
the  mortgage  to  Andros  Reed,  tould  be  set  up  by  the  judgment 
debtor,  or  these  defendants,  to  avoid  the  levy,  or  to  prevent  its 
operation  to  vest  in  the  plaintiff  the  undivided  half  owned  by 
Andros  A.  Reed,  the  execution  debtor ;  and  that,  although,  as 
between  the  plaintiff  and  Andros  Reed,  the  mortgagee,  the  plain- 
tiff might  take  it  subjected  to  the  mortgage,  yet  the  defendants 
could  not  set  up  that  mortgage  to  defeat  a  recovery  in  this  action. 
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The  jury  returned  a  verdict  for  the  plaintiff  for  one  undivided 
half  of  the  premises. 

To  the  refusal' of  the  court  to  charge  as  requested,  and  to  the 
charge  as  given,  the  defendants  excepted. 

Hebard  db  Martin  for  the  defendants. 

ft  W.  Clarke  and  Peck  &  Colby,  for  the  plaintiff. 

Pisrpoint,  J.  It  is  insisted  by  the  defendants  in  this  case 
that  the  levy  of  the  execution  on  which  the  plaintiff  bases  his 
right  to  recover  is  void  by  reason  of  irregularities  in  the  pro* 
ceedings  of  the  officer  in  making  h. 

It  appears  from  the  case  that  the  land  in  controversy  is  one  of 
two  pieces  of  land  that  were  set  off  at  the  same  time,  lying  sepa- 
rate from  each  other,  one  piece  situate  in  Brookfield  and  the 
other  in  Williamstown,  two  adjoining  towns:  The  land  in  con- 
troversy is  in  Williamstown.  It  is  conceded  that  two  of  the 
appraisers  were  appointed  from  Brookfield  and  one  from  Wil- 
liamstown. This,  it  is  insisted,  invalidates  the  levy.  By  the 
23rd  section  of  the  statute  relating  to  the  levy  of  executions,  it 
is  provided,  that  when  an  execution  is  extended  on  any  real  es- 
tate, the  same  shall  be  appraised  by  three  judicious  and  disinter- 
ested freeholders  of  the  vicinity,  residing  in  the  town  in  which 
such  estate  lies.  If  the  question  rested  solely  upon  the  construe* 
tion  and  effect  of  this  section,  the  position  taken  by  the  defend- 
ants' counsel  would  be  entirely  sound, — there  would  have  been 
such  a  departure  from  the  requirements  of  the  statute  as  would 
render  the  levy  void.  But  by  the  act  of  1854  it  is  provided, 
that  "  when  execution  is  extended  on  any  real  estate  situate  in 
two  or  more  adjoining  towns,  the  same  shall  be  appraised  by 
three  judicious  and  disinterested  freeholders  of  the  vicinity,  res- 
ident in  either  of  the  towns.1'  This  statute  would  seem  to  be 
sufficiently  broad  in  its  terms  to  cover  a  case  like  the  present, 
but  it  is  argued  that  this  statute  was  intended  to  apply  only  to 
cases  where  an  execution  is  extended  upon  a  piece  of  land  across 
which  the  town  line  runs,  the  land  all  lying  together  in  one  piece, 
and  not  to  detached  parcels  lying  in  the  different  towns.    That 
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such  may  fairly  be  said  to  have  been  the  intention  of  the  legis- 
lature, is  undoubtedly  true,  but  on  the  other  hand,  the  language 
used  is  broad  enough  to  embrace  both  cases.  But  we  think  it  is 
not  necessary  now  to  determine  the  question  as  to  the  construc- 
tion of  the  act  of  1854,  inasmuch  as  the  case  comes  clearly 
within  the  provisions  of  the  49th,  50th,  51st  and  52nd  sections 
of  the  45th  chapter  of  the  Compiled  Statutes  relating  to  the  levy 
of  executions,  wherein  it  is  provided  that  when  a  levy  is  u  irreg- 
ular, informal,  or  not  made  according  to  the  strict  rules  of  law,'1 
either  party  may  apply  to  the  supreme  court,  either  to  annul  and 
set  aside  such  levy,  or  affirm  it,  within  two  years  from  the  time 
such  levy  is  returned,  and  that  if  neither  party  avails  hi  mself  of 
such  privilege,  within  such  time,  then  the  levy  shall  be  deemed  to 
be  good  and  valid  to  convey  all  the  right,  title  or  interest  the  judg- 
ment debtor  had  therein  at  the  time  of  the  levy,  and  shall  be 
conclusive  evidence  of  title  in  such  estate,  against  such  debtor 
or  his  representatives.  I  apprehend  it  would  be  very  diffi- 
cult to  fix  upon  any  definite  rule  by  which  to  determine  the  pre- 
cise extent  to  which  this  statute  would  operate  to  cure  defects  in 
the  levy  of  executions.  That  must  necessarily  depend  upon  the 
peculiar  characteristics  of  each  individual  case. 

In  this  case  all  the  forms  prescribed  by  statute  have  been  com- 
plied with ;  no  question  is  made  as  to  the  character  or  ability  of 
the  men  appointed  to  make  the  appraisal,  or  as  to  the  manner  in 
which  they  discharged  the  duty,  or  as  to  the  perfect  good  faith  of 
all  parties  engaged  in  making  the  levy,  neither  is  it  claimed  that 
any  injustice  has  been  done.  The  magistrate,  in  appointing  the 
appraisers,  evidently  intended  to  comply  with  the  act  of  1854  ;  if 
he  erred  in  the  construction  of  it,  it  is  not  remarkable,  for  we 
are  not  entirely  agreed  as  to  it,  after  full  argument.  The  whole 
case,  taken  together,  is  one  where  the  effect  of  the  levy  may 
well  be  considered  as  doubtful,  and' the  parties  having  acquiesced 
therein  for  the  period  of  two  years,  it  is  now  too  late  for  the  de- 
fendants to  take  advantage  of  any  such  defect. 

The  fact  that  the  plaintiff  set  off  the  whole  premises  without 
noticing  the  mortgage,  is  a  matter  of  which  the  debtor  cannot 
complain.  He  is  in  no  respect  injured  thereby.  His  whole  in- 
terest in  the  estate  is  taken,  and  if  the  creditor  was  willing  to 
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take  it  on  the  debt,  at  its  full  value,  without  deducting  the  mort- 
gage, that  cannot  prejudice  the  debtor,  and  is  not  an  irregularity 
of  which  he  can  take  advantage.  The  ruling  of  the  court  in 
this  respect  we  think  was  correct. 

The  plaintiff  excepted  to  the  rulings  of  the  court  as  to*  the 
admission  of  the  evidence  offered  to  show  notice  to  the  plaintiff 
of  the  existence  of  the  deed  of  the  premises  in  question  from 
Andros  A.  Reed  to  Andros  Reed,  and  also  as  to  its  effect,  if 
found  to  be  true.  The  recording  of  a  deed  in  one  town  convey- 
ing land  in  such  town,  is  of  itself  no  notice  of  the  conveyance 
by  the  same  deed  of  lands  lying  in  another  town,  in  which  such 
deed  is  not  recorded.  This  principle  was  recently  recognized  in 
a  case  decided  in  Rutland  County,  in  which  one  Lapham  and  the 
Danby  Bank  were  parties,  not  yet  reported  ;  indeed,  no  such 
effect  is  claimed  for  it  in  this  case.  But  the  evidence  offered  was  " 
not  only  that  the  deed  was  so  recorded,  but  that  the  plaintiff  had 
actual  knowledge  of  the  fact,  had  examined  it,  read  the  descrip- 
tion of  the  premises  conveyed,  and  had  such  knowledge  of  the 
premises  in  question  as  to  know  from  the  description  that  the 
deed  conveyed  the  premises.  This  we  think  was  clearly  evidence 
tending  to  show  such  knowledge,  and  such  evidence  as  he  would 
be  bound  to  regard.  It  is  not  a  mere  copy  of  a  deed  which  he 
examines,  but  a  record,  in  its  appropriate  place,  made  by  a  pub- 
lic officer,  and  in  accordance  with  the  requirements  of  law.  Such 
an  examination  would  be  just  as  satisfactory  to  the  party,  and 
as  effectual  in  law,  as  an  examination  of  the  original  deed. 
There  is  a  bare  possibility  of  a  mistake,  but  a  party,  with  such 
knowledge,  cannot  avoid  its  effect  on  the  ground  of  such  a  possi- 
bility. 

As  to  the  effect  of  such  notice,  the  rule  seems  to  be  now  well 
settled  in  this  state  that  an  attaching  creditor  of  real  estate  with 
notice,  either  actual  or  constructive,  of  the  true  state  of  the 
debtor's  title,  stands  in  no  better  ^position  than  a  purchaser  with 
the  same  notice.  This  doctrine  is  fully  recognized  in  the  case 
of  Hackett  v.  Callender  et  at.,  32  Vt.  97. 

The  rule  is  different  as  to  personal  property  which  the  vendee 
suffers  to  remain  in  the  possession  of  the  vendor.  Such  a  sale 
the  law  regards  as  fraudulent,  and  void  as  to  creditors,  for  the 
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want  of  a  change  of  possession.  A  creditor  with  fall  know- 
ledge of  such  a  transaction,  only  has  notice  of  a  sale,  that  in  law 
is  void  as  to  him. 

We  find  no  error  in  the  rulings  or  charge  of  the  court  below. 

Judgment  is  affirmed  without  cost  to  either  party  in  this  court. 


Edwin  Goodwin  v.  Luke  Buzzell. 

Statute  of  Limitations.    Acknowledgment. 

A  debtor  was  summoned  as  the  trustee  of  his  creditor.  .  He  denied  any  liabil- 
ity to  the  creditor,  and  intended  to  appear  and  defend  the  trustee  action, 
bat,  forgetting  the  day  of  trial,  was  adjudged  trustee  by  default  Hdd,  that 
neither  the  rendition  of  this  judgment,  nor  the  payment  of  it  by  the  debtor, 
was  such  an  acknowledgment  of  the  creditor's  claim  as  would  prevent  the 
operation  of  the  statute  of  limitations. 

Statements  by  a  debtor,  who,  in  the  same  conversation,  denies  the  justness  of 
an  account,  that,  if  the  ether  party  would  swear  to  it,  he  would  pay  itt  and  that 
he  did  not  think  the  account  just,  but  if  it  was  just,  he  would  pay  it,  are  not 
such  acknowledgments  of  the  debt  as  will  take  it  out  of  the  statute  of  limita- 
tions. 

Book  Account.  The  auditor  reported  that  the  plaintiff's 
account  was  for  a  quantity  of  boxes  sold  and  delivered  by  him 
to  the  defendant,  in  July  and  August,  1852,  in  the  State  of 
Maine,  where  the  parties  then  resided.  The  auditor  found  that 
the  defendant  was  liable  to  pay  the  same  to  the  plaintiff  unless 
it  was  barred  by  the  statute  of  limitations,  by  reason  of  the  fol- 
lowing facts : 

From  the  time  the  plaintiff's  account  accrued  the  defendant 
at  all  times  claimed  that  it  was  wrong.  He  removed  into  this 
state  in  March,  1854,  and  has  resided  here  ever  since.  The  writ 
in  this  case  was  served  on  the  defendant  December  2nd,  1859. 
About  the  time  of  the  service  of  the  writ  the  defendant  had  a 
conversation  with  the  plaintiff's  attorney  about  this  account  and 
claimed  that  he  did  not  owe  it,  but  added  "  if  Goodwin  will 
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swear  to  that  account  I  will  pay  it.'1  A  few  days  afterwards  he 
said  to  the  same  attorney,  "  I  do  not  think  that  account  is  just, 
but  if  it  is  just  I  will  pay  it." 

After  the  commencement  of  this  suit  the  defendant  was  sum- 
moned as  the  trustee  of  the  plaintiff  in  an  action  in  favor  of  one 
Black  against  the  plaintiff.  On  the  return  day  of  the  writ  in 
this  trustee  suit  the  defendant  appeared  before  the  court  to  defend 
against  being  adjudge<^pable  as  the  plaintiff's  trustee,  and  the 
cause  was  continued  until  the  14th  January,  1861,  at  which  time 
the  defendant  did  not  attend,  having  forgotten  the  day  of  hear* 
ing,  and  was  consequently  adjudged  trustee  of  the  plaintiff  by 
default,  in  the  amount  of  the  plaintiff,  Black's,  account,  which 
judgment  the  defendant  afterwards  paid  to  Black,  amounting  to 
$51.55.  This  payment  of  $51.55  the  defendant  offered  in  this 
action  as  an  offset  to  the  plaintiff's  account,  and  by  the  plaintiff's 
consent  it  was  allowed  in  offset. 

Upon  this  report  the  county  court  at  the  Jnne  Term,  1861,  in 
Caledonia  county,  Poland,  Ch.  J.,  presiding,  rendered  judgment 
for  the  defendant,  to  which  the  plaintiff  excepted. 

A.  J.   WiUardy  for  the  plaintiff. 

J.  Moss,  for  the  defendant. 

Aldis,  J.  The  plaintiff's  account  is  barred  by  the  statute  of 
limitations,  unless  the  alleged  part  payment  or  acknowledgements 
remove  the  bar.  Comp.  Stat.  p.  379,  §  14.  Acts  of  1854, 
No.  13. 

I.  The  defendant  was  sued  as  the  trustee  of  the  plaintiff.  He 
appeared  to  defend,  denying  that  he  was  trustee.  The  case  was 
continued.  The  defendant  forgot  the  day  to  which  the  suit  was 
continued  and  did  not  appear,  and  so  judgment  passed  against 
him  as  trustee.  He  paid  the  judgment  so  obtained  against  him, 
and  now  pleads  it  in  offset*  Do  these  facts  constitute  an 
acknowledgement  of  the  debt  by  part  payment  ? 

Ordinarily  payment  of  part  of  a  particular  debt  is  an  admis- 
sion that  the  debt  is  due  ;  for  men  do  not  make  payments  upon 
debts  that  are  not  due.    Payment  oi  a  part  of  a  promissory  note, 
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unaccompanied  by  any  fact  or  circumstance  at  the  time  of  pay* 
ment  to  show  that  the  remainder  is  not  due,  implies  that  the  rest 
of  the  note  is  due.  So  payment  of  interest  is  most  significant  to 
show  that  the  principal  is  acknowledged  to  be  due.  Ayer  v. 
Hawkins,  19  Vt.  28  ;  Bradfield  v.  Tupper,  7  E.  L.  and  Eq.,  541. 

Pakke,  Babon,  says  "  payment  of  interest  is  a  fact  which  is 
evidence  of  the  whole  debt  being  due.  It  is  by  implication  a 
promise  to  pay  the  debt."  The  note  to  this  case  by  the  Ameri- 
can editors  suggests  a  doubt  whether  part  payment  is  conclusive 
evidence  of  a  promise ;  and  cites  Merriam  v.  Bagley,  1  Cash.  77. 
That  was  the  case  of  payment  by  an  insolvent  after  a  discharge 
of  a  part  of  the  note  ;  in  which,  as  with  bankrupts,  an  express 
promise  is  required  to  revive  the  debt. 

We  take  it  that  the  rule  is,  where  there  is  part  payment  of  a 
debt,  and  no  fact  or  circumstance  attending  the  payment  to  show 
that  the  remainder  is  not  due,  then  the  law  implies  an  acknowl- 
edgement of  the  remainder  of  the  debt  to  be  due.  But  where 
there  is  any  circumstance  connected  with  the  debt  or  its  payment 
tending  to  show  that  the  debtor  by  making  part  payment  did  not 
intend  to  acknowledge  the  rest  of  the  debt  to  be  due,  then  the 
part  payment  is  to  be  weighed  as  evidence  merely  in  connection 
with  all  the  other  circumstances,  in  order  to  determine  whether 
the  debtor  did  or  did  not  intend  to  acknowledge  the  remainder  of 
the  debt.  This  is  the  substance  of  the  decision  in  Ayer  v. 
Hawkins,  in  the  19th  Vt. 

Davis  v.  Edwards,  6  Eng.  L.  and  Eq.  520,  was  the  case  of  a 
payment  by  the  assignee  of  an  insolvent  under  the  order  of  the 
Insolvent's  Court,  and  was  held  not  to  be  a  payment  that  could 
bind  the  debtor  as  an  acknowledgement.  The  same  point  has 
been  decided  in  the  same  way  in  Massachusetts  ;  see  Roscoe  v. 
Hale,  7  Gray  274;  Stoddard  v.  Doane,  7  Gray  887,  and  18 
Gray  881.  "  Such  payment/'  Judge  Bioelow  well  remarks, 
"  being  the  result  of  proceedings  intended  for  the  relief  of  the 
debtor,  and  in  which  by  paying  part  he  seeks  to  be  discharged 
from  the  whole  of  his  debts,  it  is  impossible  to  torture  it  into 
evidence  of  a  new  promise^?  See  *k°  Walker  v.  Butler,  87  Eng. 
L.  and  Eq.  18,  decided  in  1856. 
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In  v.  — : ,  4  Mich.  508,  it  was  held  that  part 

payment  was  not  acknowledgement  if  accompanied  by  any 
fact  or  circumstance  inconsistent  with  a  promise  to  pay  the 
remainder. 

In  the  case  at  bar  there  is  nothing  in  the  payment  by  the 
defendant  tending  .to  show  an  acknowledgment  of  the  debt. 

1.  The  report  says  "  the  defendant  at  all  times  claimed  that 
the  account  was  wrong."  If  making  such  claim  he  had  person- 
ally  paid  a  part  of  the  account,  the  payment  should  be  held  as 
an  acknowledgement  only  of  so  much  of  the  account  as  he  paid. 
It  would  be  against  his  intent  and  unjust  to  hold  him  concluded 
by  such  payment  to  an  admission  of  the  rest  of  the  debt,  when 
he  is  at  the  very  time  protesting  against  the  debt  and  his  liability 
to  pay  it. 

2.  But  payment  of  the  judgment  in  the  trustee  process  was 
not  payment  on  this  account.  1st,  the  judgment  was  not  ren- 
dered upon  the  ground  of  the  defendant's  admitting  a  liability 
for  this  debt ;  but  upon  his  denial  of  all  liability  by  his  appear- 
ing to  defend  on  the  first  court  day,  and  finally  upon  his  neglect 
or  forgetfulness  in  not  appearing  on  the  last  court  day.  The 
defendant  has  done  nothing  to  admit  the  account  to  be  due. 
Even  a  general  judgment  by  default  might  well  be  questioned  as 
amounting  to  an  admission  of  any  particular  debt ;  but  however 
that  might  be  there  is  here  no  admission  of  any  debt  to  be  due, 
but  the  contrary.  2d.  The  payment  .of  the  judgment  was  com- 
pulsory. The  defendant's  legal  liability  was  made  absolute  by  . 
the  judgment.  His  forgetfulness  of  the. court  day  was  not  such 
mistake  or  accident  as  would  entitle  him  to  a  new  trial.  Pay- 
ment of  the  judgment  therefore  was  inevitable.  It  can  not  be 
deemed  the  acknowledgement  of  any  other  debt ;  but  only  the 
doing  of  an  act  he  was  under  a  legal  necessity  of  doing. 

3.  It  was  not  payment  upon  this  debt,  but  payment  upon  a 
debt  against  the  plaintiff,  and  thereby  creating  a  legal  offset  to 
any  claim  the  plaintiff  might  have. 

The  defendant  on  the  trial  in  this  cotirt  claimed  it  not  as  pay- 
ment, but  as  offset ;  and  it  was  so  allowed. 
II.    The  acknowledgements.     They  do  not  come  within  the 
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rule.      Instead  of  being  clear  and  unqualified  admissions  that  • 
the  debt  was  due  and  the  defendant  willing  to  pay  it,  they  are 
substantially  denials  of  those  facts.     At  least  they  so  qualify  the 
expressions  as  to  rebut  all  intentions  of  a  promise.     28  Vt.  504 
and  642. 

A  recent  decision  in  Orleans  county*  having  reviewed  all  our 
decisions  on  this  subject,  and  reaffirmed  fully  the  doctrine  in 
f%e$w  v.  Stewart,  in  the  12th  Vt.,  we  deem  any  further  reference 
to  them  unnecessary. 

Judgment  affirmed. 


Charity  C.  Freeman  v.  Orvis  Batchelder. 

Bastardy, 

In  a  prosecution  for  bastardy  the  respondent  gave  no  other  bond  than  the  one 
given  before  the  justice  of  the  peacejas  required  by  section  8  of  chapter  71 
of  the  Compiled  Statutes,  and  did  not  personally  appear  before  the  county 
court.  The  county  court  having  ordered  ]  the  payment  by  him  of  certain 
sums  in  instalments  to  the  mother,  it  was  held,  that  in  scire  facias  against 
the  surety  of  the  bond,  judgment  might  be  rendered  for  the  sums  duo  on 
such  order  at  the  commencement  of  the  action,  but  not  for  the  present 
worth  of  the  instalments  not  yet  due. 

Scire  Facias  on  a  recognizance  in  a  bastardy  case  taken  before 
a  justice  of  the  peace,  in  which  the  defendant  was  bound  as  the 
surety  of  one  Philbrook  Batchelder,  according  to  the  provisions 
of  the  3rd  section  of  chapter  71  of  the  Compiled  Statutes.  Trial 
by  the  court  at  the  March  Term,  18 £1,  in  Washington  county, 
Peck,  J.,  presiding.   . 

It  appeared  that  the  original  case  in  the  bastardy  proceedings 
in  which  the  recognizance  was  taken*  was  duly  eutcred  in  the 
county  court,  and  an  appearance  entered  for  the  defendant  by 

counsel,  and  a  hearing  had  in  court,  and  that  the  defendant  was 

i  — —        — — — — — ___^___ ______„_ 

*Mm*  v.  Stevens,  33  V t.  308. 
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adjudged  guilty,  aod  an  order  made  by  which  the  defendant  was 
ordered  to  pay  the  plaintiff  for  the  support  of  the  child  certain 
sums  by  instalments.  The  defendant  in  that  suit  did  not  appear 
therein  personally,  and  never  gave  any  recognizance  in  the  case 
to  abide  or  perform  said  order,  nor  any  recognizance  except  the 
one  taken  before  the  justice.  It  appeared  that  no  part  of  the 
order  of  court  had  been  performed.  The  defendant's  counsel 
claimed  there  could  be  no  recovery  or  execution  for  any  thing 
beyond  the  amount  that  had  already  become  due  and  payable  by 
the  terms  of  said  order.  The  plaintiff  claimed  to  recover  the 
whole  amount  of  said  order,  both  that  which  had,  and  that  which 
had  not  become  due  and  payable. 

The  court  decided  that  the  plaintiff  should  recover  the  sums 
that  had  already  become  due  and  payable,  with  interest  thereon 
from  the  time  the  same  fell  due  and  payable,  and  the  present 
worth  of  the  remaining  part  of  the  sums  so  ordered  to  be  paid, 
and  rendered  judgment  and  awarded  execution  accordingly!  to 
which  the  defendant  excepted. 

L>  ft  Wheelock  and  G.  B.  Beaili,  for  the  defendant. 

Wing^  Lund  &  Taylof,  for  the  plaintiff. 

fciERPOiNT,  J.  This  proceeding  is  brought  u pon  a  recognizance 
entered-into  before  the  magistrate,  before  whom  the  principal 
therein  was  brought,  and  charged  with  being  the  father  of  a 
bastard  child.  The  condition  of  the  recognizance  is  that  such 
person  shall  personally  appear  before  the  county  court  next  to 
be  held  in  the  county,  and  answer  to  such  complaint  and  abide 
the  order  of  the  court.  It  appears  that  such  person  did  appear 
by  counsel  in  court,  had  a  trial,  was  found  guilty,  adjudged  to  be 
the  father  of  the  child,  and  was  ordered  to  contribute  to  its  support 
by  paying  the  sums,  and  at  the  times,  specified  in  such  order.  No 
other  recognizance  was  entered  into  as  provided  for  in  the  8th 
or  9th  sections  of  the  statute  relating  to  illegitimate  children. 
Comp.  Stat.,  chap.  71 ;  General  Statutes,  chap.  74.  The  father 
did  not  comply  with  the  order  of  the  court,  and  pay  the  first 
instalment  and    the   cost,  as-  required,  and  this  proceeding  is 
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instituted  against  the  surety  in  said  recognizance  to  enforce  tne 
payment.  The  county  court  rendered  judgment  for  the  amount 
then  due  under  such  order,  and  also  for  the  then  present  worth 
of  the  remaining  part  of  the  sums  so  ordered  to  be  paid,  and 
the  question  now  before  us  is  as  to  the  correctness  of  such 
judgment. 

The  8th  section  of  the  71st  chapter  Comp.  Stat,  provides  that 
the  father  shall,  during  the  term  of  the  court  iu  which  the  orders 
are  made,  enter  into  a  recognizance,  &c,  with  sureties,  condi- 
tioned that  he  will  abide  and  perform  the  order  of  the  court,  and 
that  on  entering  into  such  recognizance,  the  one  entered  into 
before  such  justice  shall  be  null  and  void.  By  the  10th  section 
of  the  same  chapter  it  is  provided  that  in  case  the  father  shall 
fail  to  comply  with  the  orders  of  payment,  the  county  court 
before  which  such  recognizance  was  entered  into,  may;  from  time 
to  time,  on  motion  of  the  mother,  &c,  enter  up  judgment  on 
such  recognizance,  and  award  execution  for  the  amount  of  the 
money  mentioned  in  such  order  as  the  same  shall  become  due. 
This  provision  does  not  in  terms  refer  to  a  recognizance  taken 
before  the  magistrate. 

It  has  been  held  that  when  there  is  no  surrender  of  the  prin- 
cipal in  cases  of  this  kind,  and  no  new  recognizance,  the  original 
recognizance  is  held  as  a  security  that  the  principal  shall  perform 
the  orders  of  the  court  in  the  premises.  Simons  v.  Adams  et  at., 
15  Vt.  677.  The  result  is  that  so  far  as  security  for  the  pay- 
ment of  money  is  concerned,  in  cases  like  the  present,  the  orig- 
inal bond  is  the  same  in  terms,  and  imposes  the  same  obligation 
that  a  new  one  would.  The  object  of  taking  it  is  the  same,  and 
in  the  majority  of  cases,  I  apprehend  the  original  bond  is  the 
one  on  which  the  mother  is  compelled  to  rely  for  her  security. 
It  is  returned  into  the  county  court  by  the  magistrate  with  the 
other  proceedings  before  him.  Why  then  may  it  not  be  enforced 
in  the  same  manner  and  by  the  same  process  that  the  other  is  ? 
The  statute  does  not  in  terms  refer  to  it  as  before  said,  but  the 
object  and  purpose  of  the  statute  was  to  furnish  a  speedy  and 
cheap  method  by  which  the  mother  could  enforce  the  payment  of 
the  money  in  case  of  a  noncompliance  with  the  order,  and  we 
think  that  it  is  no  more  than  fairly  carrying  into  effect  the  intent 
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of  the  legislature,  in  enacting  those  provisions,  to  say  that  the 
prescribed  remedy  is  applicable  to  the  original  recognizance  the 
same  as  to  the  new  one.  Harmony  in  the  proceedings  is  thus 
preserved,  and  no  injustice  can  result  therefrom  to  any  one. 

The  judgment  of  the  county  court  is  reversed  and  the  case 
remanded. 


Chamberlin  Fletcher  v.  Henry  F.  Ptllsbury  and  Trus- 
tee, Jonathan  M.  Pillsburt. 

FraudtdenUAgreement    Payment     Tnutee  Process. 

The  payment  by  a  debtor  to  a  creditor  of  his  debt,  before  it  is  due,  in  order  to 
aid  the  creditor  in  his  purpose  of  preventing  his  creditors  from  attaching 
the  debt  by  means  of  the  trustee  process,  is  not  void  as  within  the  statute 
against  fraudulent  conveyances,  agreements,  &&,  chap.  £04,  sec.  2J,  Comp. 
Stat:  Gen.  Stat.  chap.  113,  sec.  32. 

Trustee  Process.  The  facts  in  the  case  appear  sufficiently 
in  the  opinion  of  the  court. 

The  county  court,  at  the  June  Term,  1861,  in  Caledonia 
county,  Poland,  Ch.  J.,  presiding,  decided  that  the  trustee  was 
not  chargeable,  to  which  the  plaintiffs  excepted. 

J*.  Ross,  for  the  plaintiff. 

E.  A.  Cahoon,  for  the  trustee* 

Aldis,  J.  The  trustee,  on  or  about  the  1st  January,  1861, 
was  indebted  to  the  principal  defendant  in  a  note  for  8881,44, 
payable  in  about  a  year  thereafter.  Being  informed  that  the 
defendant's  creditors  were  about  to  attach  it  by  trustee  process, 
he  paid  the  note  to  the  defendant  in  order  to  avoid  being  trus- 
teed, and  to  aid  the  defendant  to  place  the  amount  of  the  note 
beyond  the  reach  of  creditors.    Was  such  payment  fraudulent 
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and  void  as  being  an  act  "  to  avoid  the  right,  debt  or  duty  of 
another,"  within  the  statute.  i?'or  it  is  only  by  treating  the 
payment  as  void  and  the  money  as  being  by  legal  construction  in 
the  hands  of  the  trustee,  that  he  can  be  held  liable.  The  pay- 
ment was  made  at  the  request  of  the  principal  defendant,  and 
before  the  note  had  matured. 

It  is  not  claimed  by  the  plaintiffs  but  that  the  debtor  would 
have  been  justified  in  paying  the  note  if  it  had  been  then  due, 
though  the  motive  might  have  been  -to  aid  the  defendant  in 
putting  it  beyond  the  reach  of  creditors.  In  such  case  it  would 
have  been  doing  only  what  he  was  then  legally  bound  to.  do  ;  and 
the  act  would  have  been  strictly  mere  payment.  Our  statute 
against  fraudulent  conveyances  does  not  provide  that  payments, 
though  "  made  with  the  intent  to  avoid  the  right,  debt  or  duty  of 
another,19  shall  be  void. 

The  words  of  the  act  are  "  all  fraudulent  and  deceitful  con- 
veyances— all  bonds,  bills,  notes,  contracts  and  agreements,  all 
suits,  judgments  and  executions  made  or  had  to  avoid  any  right, 
debt  or  duty  of  another  shall  be  null  and  void.  Payments  of  a 
debt  are  not  mentioned. 

Where  one  to  whom  a  debt  is  due  has  the  debt  transferred  and 
made  nominally  payable  to  another  instead  of  himself,  in  order 
to  avoid  the  trustee  process,  such  transfer  is  void,  and  the  debt 
is  still  subject  to  the  trustee  process.  Thus,  where  a  note  is  by 
agreement  between  the  payee  and  maker  taken  up  and  a  new 
note  given  in  exchange  to  some  other  person,  but  in  reality  for 
the  payee,  the  transaction  is  fraudulent.  Such  transfer  or  new 
note  comes  clearly  within  the  words  of  the  statute — "  convey- 
ances, contracts,  bills,  notes." 

Such  are  the  cases  of  Campy.  Scott,  14  Vt.  387,  and  Marsh 
v.  Davis,  24  Vt.  363. 

In  this  case  it  is  urged  that  as  the  note  was  not  due,  the 
maker  could  not  pay  it  except  with  the  consent  or  agree  ment  of 
the  payee,  and  therefore  that  the  transaction  was  virtually  an 
"  agreement "  within  the  meaning  of  the  act. 

But  the  "  agreement"  intended  by  the  statute  must,  we  think, 
be  one  by  which  an  obligation  is  created  from  one  party  to 
another,  — r-  an  obligation  that  might  *be  enforced  but  for  the 
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statute  annulling  it  because  entered  into  mala  fide.  It  does  not 
mean  the  discharge  of  an  obligation  or  debt  by  a  creditor  to  a 
debtor  upon  payment.  Such  is  not  the  ordinary  meaning  of  the 
word.  The  transaction  between  the  trustee  and  the  defendant 
was  simply  payment  of  a  debt.  The  debtor  can  always  pay  his 
debt,  though  not  due,  if  the  creditor  will  take  the  money.  Can 
we  fairly  say  that  the  statute  prohibits  such  consent ;  that 
when  it  prohibits  fraudulent  agreements  it  thereby  annuls  the 
consent  of  the  payee  and  the  act  of  payment  by  the  debtor ;  and 
aud  that  this  was  contemplated  by  the  use  of  the  word  "  agree- 
ment ?"  This  seems  to  us  a  forced  interpretation  of  the  language 
of  the  statute,  and  not  admissible  in  the  exercise  of  a  liberal 
construction  to  repress  fraud. 

We  are  aware  that  as  a  moral  question  there  seems  but  little 
difference  between  paying  one's  debt  when  not  due  with  the 
intent  to  hinder  creditors,  and  buying  property  at  its  full  value 
with  the  like  intent.  In  each  there  is  a  voluntary  act,  a  fraudu- 
lent intent  and  a  full  consideration.  But  the  purchase  is  within 
the  letter  of  the  statute, —  it  is  both  "contract"  and  "con- 
veyance." 

Notwithstanding  the  antiquity  of  this  statute  counsel  have  not 
been  able  to  cite  any  case  where  payment  with  the  fraudulent 
intent  has  been  held  as  coming  within  the  statute.  Whether 
payment  to  the  creditor  to  aid  him  in  concealing  his  property 
from  his  creditors  has  been  regarded  in  legislation  as  an  act 
which  it  was  not  wise  in  policy  to  prohibit, — or  has  been  over- 
looked and  so  not  included  in  the  statute, — may  perhaps  be  a 
matter  of  doubt.  If  intended  to  be  included,  we  think  it  had 
better  be  done  by  legislation  in  express  terms,  than  by  judicial 
construction. 

It  is  obvious  that  there  is  one  point  of  difference  between  the 
debtor  and  others  wh6  enter  into  fraudulent  contracts — a  point 
which  may  have  been  considered  in  framing  the  act.  Those  who 
enter  into  fraudulent  contracts  to  aid  a  debtor  to  conceal  his 
property  are  volunteers — they  are  under  no  obligation  whatever 
to  do  what  they  engage  in.  The  obligation  of  the  debtor  to  pay 
his  debt  is  originally  honest  and  legal.  In  paying  his  debt  he 
does  what  he  is  under*  legal  obligation  to  do  at   some  time. 
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Payment  by  him  is  not  therefore  a  mere  volunteer  act — it  is  only 
when  he  pays  before  the  debt  is  due,  that  he  does  an  act  which 
can  be  said  to  be  that  of  a  volunteer. 

We  see  nothing  to  impeach  the  conclusion  of  the  commissioner 
that  the  note  was  originally  given  bona  fide  and  for  full  value. 

The  judgment  of  the  county  court  is  therefore  affirmed. 


Holton  Judevine  v.  Simeon  Goodrich. 

Deed.     Reservation.     License. 

In  a  deed  of  real  estate  a  reservation  of  the  buildings  and  stone  upon  the  land, 
so  situated  as  to  he  part  of  the  realty,  with  the  privilege  of  removing  the 
same  by  a  certain  time,  reserves  no  title  in  the  grantor  to  the  property  so 
reserved,  if  not  removed  within  the  specified  time. 

Where  one  in  reply  to  the  reqnest  of  another  for  a  license  to  do  something  in 
respect  to  the  former's  property,  did  not  intend  to  accede  to  the  request,  but 
purposely  used  language  susceptible  of  a  double  interpretation  in  this 
respect,  with  the  intention  that  the  other  party  should  derive  the  impression 
that  he  did  accede  to  his  request,  and  the  other  did  derive  such  impression 
and  relied  on  it,  held  that  he  was  bound  to  the  same  extenj  as  if  he  had  in 
express  words  granted  the  license. 

Trespass  for  taking  a  quantity  of  stone.  The  cause  was 
referred  and  the  referee  made  the  following  report  : 

"  On  the  4th  of  November,  1851,  the  plaintiffs  being  the  own- 
ers of  the  '  French  Meeting  House '  in  Hardwick,  and  about 
three  acres  of  land,  on  which  the  same  was  situated,  conveyed 
the  land  by  deed  of  that  date,  to  Justus  D.  Goodrich,  the  son  of 
the  defendant,  with  the  following  reservations  in  the  deed : 
4  Ever  reserving  the  said  meeting-house  and  meeting-house  sheds, 
and  all  stones  on  the  premises,  and  the  privilege  of  getting  said 
house,  sheds  and  stone  off  from  the  premises  till  the  1st  day  of 
April,  1853.  We  having  the  privilege  of  leaving  what  stone  we 
choose  to  at  said  time ;  also  the  privilege  of  the  use  of  said  land 
that  we  may  need  in  getting  off  said  house,  sheds  and  stone* 
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During  the  month  of  June  or  July,  1852,  we  are  to  pay  said 
Goodrich  all  damage  we  may  be  to  hip  hay  crop.  We  are  also 
to  have  the  privilege  of  passing  and  repassing  to  said  house  and 
sheds  till  said  April,  1853,  and  said  Goodrich  the  use,  occupancy 
and  possession  of  said  lands  from  the  28th  day  of  July,  1851. 
excepting  the  above  named  reservations.  It  is  understood  we 
are  not  to  have  the  back  wall  to  sheds  or  stone  in  the  field,  away 
from  the  meeting-house/ 

"  The  defendant  purchased  and  paid  for  the  land,  and  at  the 
defendant's  request  the  deed  was  executed  to  his  son. 

"  The  stone  described  in  the  deed  were  the  foundation  stone  of 
the  buildings  on  the  land.  The  plaintiffs  removed  the  build- 
ings, and  a,  part  of  the  stone  before  the  1st  of  April,  1853.  The 
remainder  of  the  stone  the  defendant  took  and  converted  to  his 
own  use  on  the  23rd  of  April,  1853.  The  plaintiffs  claimed  (and 
Mr.  Judevine  testified)  that  about  the  middle  of  March  Judevine 
called  the  defendant  into  his  back  store  and  suggested  to  him 
that  it  might  be  difficult  to  remove  all  the  stone  before  the  first 
of  April,  and  requested  the  defendant  to  enlarge  the  time  until 
he  should  begin  to  cultivate  or  Use  the  land  in  the  spring,  and 
that  the  defendant  assented  to  the  request.  The  defendant 
admitted  the  interview  and  the  request,  but  testified  that  he 
neithar  acceded  nor  refused  to  accede  to  the  request — that  in  fact 
he  made  no  answer.  The  parties  were  quite  positive  in  their 
testimony  upon  this  matter. 

u  It  was  proved  that  the  defendant,  as  early  as  December, 
1852,  had  consulted  counsel  as  to  his  right  to  the  stone,  if  they 
were  not  removed  before  the  first  of  April,  1853.  At  the  time 
Judevine  requested  him  to  enlarge  the  time  I  find  that  the 
defendant  did  not  propose  to  accede  !•  the  request,  or  say  that 
which  would  stimulate  the  plaintiffs  to  exertion  to  remove  the 
atone  before  the  first  of  April,  but  used  such  indifferent  language 
that  Judevine  honestly  inferred  that  the  time  when  such  stone 
were  removed  was  a  matter  of  indifference  to, the  defendant,  and 
acted  upon  such  impression, 

"If  upon  these  facts  the  plaintiffs  are  entitled  to  recover,  I 
find  that  they  are  entitled  to  recover  the  value  of  the  stone  taken 
by  the  defendant,  amounting  to  $22,20," 


Digitized  by 


Google 


NOVEMBER,  186*1.  '  •       ii 

Hoi  ton  et  al.  0.  Goodrich. 

Upon  tins  report  the  county  court,  at  the  June  Tetm,  1861,  in 
Caledonia  county,  Poland,  Ch.  J.,  presiding,  rendered  judg- 
ment for  the  plaintiff's,  to  which  the  defendant  excepted. 

Peck  db  Colby,  for  the  defendant. 

Bliss  JV.  Davis,  for  the  plaintiffs. 

Kellogg,  J.  The  reservation  in  the  deed  executed  by  the 
plaintiffs  to  the.  defendant's  son,  under  whom  the  defendant  jus- 
tifies the  trespass  complained  of,  is  qualified  by  the  limitation  of 
the  time  within  which  the  plaintiffs  were  to  take  the  property 
reserved  off  from  the  premises  conveyed,  and  should  have  no 
other  or  greater  effect  than  would  result  from  a  license  to  remove 
the  property  within  the  same  period  of  time.  The  reservation  is 
of  a  part  of  the  realty,  and  on  condition  that  the  plaintiffs  should 
remove  the  property  reserved  by  the  1st  April,  1858.  The 
intention  of  thef  arties,  as  collected  from  the  deed  and  the  char- 
acter of  the  transaction,  was  that  the  plaintiffs  should  have  no 
right  to  the  property  after,  the  1st  April,  1853,  unless  they 
removed  it  from  the  premises  before  that  day.  If  the  property 
was  removed  by  that  time,  it  belonged  to  the  plaintiffs ;  but  if 
not  removed  by  that  time,  their  right  to  it  was  gone.  This 
seems  to  be  the  natural  and  obvious  construction  of  the  deed. 
When,  therefore,  the  plaintiffs  entered  upon  the  premises  after 
the  1st  April,  1853,  for  the  purpose  of  removing  Ihe  stone  off 
from  the  premises,  they  had  lost  all  right  to  the  stone,  unless 
what  took  place  between  the  plaintiff  Judevine  and  the  defend** 
ant,  previous  to  the  expiration  of  the  time  limited  by  the  deed 
for  the  removal  of  the  stone,  should  be  regarded  as  being  virtu- 
ally equivalent  to  a  license  to  allow  the  stone  to  remain  there 
after  the  1st  April,  1853,  with  the  privilege  to  the  plaintiffs  to 
remove  them  from  the  premises  at  any  time  before  the  defendant 
should  begin  to  use  or  cultivate  the  land  in  the  spring.  If  the 
defendant  gave  to  the  plaintiffs  such  a  license  and  privilege,  theif 
right  to  the  stone  continued  the  same  after  as  before  the  1st 
April,  1853,  as  it  is  found  by  the  referee  that,  before  the  expira- 
tion of  the  time  within  which  this  privilege  was  to  be  exercised, 
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the  defendant  removed  the  stone  from  the  premises,  and  appropri- 
ated the  same  to  his  own  nse.  Although  the  plaintifls,  at  the 
request  of  the  defendant,  executed  the  deed  to  his  son,  Justus  D. 
Goodrich,  jet  it  is  found  by  tjie  referee  that  the  defendant  pur- 
chased and  paid  for  the  land  ;  and  if  the  defendant  gave  to  the 
plaintiffs  this  license  and  privilege,  these  facts,  and  the  defend- 
ant's connection  with  the  case,  would,  as  we  think,  estop  him 
after  the  plaintiffs  had  acted  upon  the  license,  from  setting  up 
against  them  his  own  want  of  authority  to  give  it  to  them. 

In  reference  to  this  question  of  license,  the  referee  reports 
that  the  plaintiffs  claimed  (and  Judevine  testified)  that  about  the 
middle  of  March,  1853,  Judevine  applied  to  the  defendant  and 
suggested  to  him  that  it  might  be  difficult  to  remove  all  the  stone 
before  the  first  day  of  April,  and  requested  him  to  enlarge  the 
time  for  their  removal  until  the  defendant  should  begin  to  culti- 
vate or  use  the  land  in  the  spring,  and  that  the  defendant  assented 
to  the  request ;  that  the  defendant,  admitting  this  interview  and 
request,  testified  that  he  neither  acceded,  nor  refused  to  accede, 
to  this  request,  and  that,  in  fact,  he  made  no  answer  to  it ;  and 
that  the  parties  were  quite  positive  in  their  testimony  upon  this 
matter.  It  appeared  that  soma  three  months  previous  to  this 
interview,  the  defendant  had  consulted  counsel  in  respect  to  his 
right  to  the  stone  if  they  were  not  removed  before  the  first  day 
of  April.  The  referee  reports  that,  upon  the  testimony,  he  was 
of  opinion  that  the  defendant,  at  the  time  Judevine  requested 
him  to  enlarge  the  time  limited  by  the  deed  for  the  removal  of 
the  stone,  "  did  not  propose  to  accede  to  the  request,  or  say  that 
which  would  stimulate  the  plaintiffs  to  exertion  to  remove  the 
stone  before  the  first  of  April,  but  used  such  indifferent  language 
that  Judevine  honestly  inferred  that  the  time  when  the  stone 
were  removed  was  a  matter  of  indifference  to  the  defendant,  and 
acted  upon  such  impression."  If  the  defendant,  as  he  claimed 
and  testified,  made  no  answer  to  Judevine's  request,  his  passive- 
ness  or' silence  would  not  discredit  the  presumption  of  his  acqui- 
escence in  that  request,  even  if  it  would  not,  under  the  circum- 
stances of  the  case,  be  considered  as  amounting  to  an  express 
assent  to  it.  We  do  not  doubt  that  the  issue  made  upon  the 
testimony  was  susceptible  of  a  more  distinct  resolution  than  the 
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referee  has  furnished  in  his  report;  but  we  regard  the  fair 
import  of  the  report  as  being  substantially  this: — that  the 
**  impression  "  upon  which  Judevine  acted  was  not  only  produced 
by  the  "  indifferent  language  "  which  the  defendant  used  in  reply 
to  the  application  made  to  him  for  the  extension  of  the  time,  but 
also  that  the  "  indifferent  language  "  so  used  by  the  defendant 
was  used  with  the  design  of  producing  this  "  impression."  The 
natural  interpretation  of  the  report  in  this  respect  is  that 
although  the  defendant  did  not  intend  to  accede  to  the  request, 
he  did  design  that  Judevine  should  act  upon  the  impression  that 
h#  acceded  to  it,  and  that  Judevine  had  a  right,  from  the  indif- 
ferent language  used  by  the  defendant,  so  to  understand  him, 
and  to  act  upon  such  impression.  If  the  defendant  designed 
that  Judf.vine  should  so  understand  him,  he  was  bound  to  the 
same  extent  (even  though  the  words  used  were  susceptible  of 
an  entirely  different  construction)  that  he  would  have  been  if  he 
had  used  express  words  of  assent  to  the  request,  provided  that 
Judevine  in  fact  did  so  understand  him,  and  acted  under  that 
impression.  In  that  case  the  defendant's  "  indifferent  language," 
though  capable  of  an  interpretation  consistent  with  his  concealed 
mental  purpose,  should  be  considered  with  reference  to  the  sense 
and  meaning  which  he  intended  to  convey,  rather  than  by  the 
sense  and  meaning  which  he  intended  to  conceal.  The  referee's 
finding  in  favor  of  the  plaintiffs'  right  to  recover  must  have 
rested  upon  this  view  of  the  case. 

The.  objection  that  the  plaintiffs  can  not  support  an  action  of 
trespass  for  the  removal  of  the  stone  by  the  defendant  and  the 
appropriating  of  the  same  to  his  Own  use,  if  it  was  well  founded, 
does  not  arise  on  the  exceptions  in  this  case.  Unless  it  distinctly 
appeared  that  this  objection  was  made  in  the  county  court,  it 
could  not  become  legitimately  the  subject  of  an  exception  to  the 
judgment  rendered  in  that  court. 

Judgment  of  the  county  court  in  favor  of  the  plaintiffs  affirmed. 
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The  Probate  Court  for   the  District  op  Lamoille,  bt» 
Charles  Hutchins,  Prosecutor,  t\  Thomas  Gleed. 

Appeal  from  the  Decision  of  Commissioners  upon  Claims  against 
the  Estate  of  a  Deceased  Person. 

In  the  case  of  an  appeal  from  the  decision  of  commissioners  on  claims  against 
the  estate  of  a  deceased  person,  where  the  appellant  neglects  to  enter  the 
apnea!  in  the  county  court,  and  the  appellee  fails  to  enter  the  case  for  affirm.^ 
ance,  no  action  can  be  maintained  upon  the  bond  given  at  the  time  of  tak- 
ing the  appeal  as  required  by  section  20,  chapter  52,  Comp.  Stat,  even 
though  no  order  of  notice  to  the  appellee  of  the  appeal  be  made  by  the 
probate  court,  and  no  notice  of  the  appeal  be  given  him.  • 

Debt  upon  a  bond.  The  facts  in  the  case  sufficiently  appear 
in  the  opinion  of  the  court. 

The  county  court  at  the  December  Term,  1860,  Aldis,  J., 
presiding,  rendered  judgement  for  the  defendant,  to  which  the 
plaintiff  excepted. 

Child  &  Benton,  for  the  plaintiff. 

The  defendant  pro  se. 

Babrett,  J.  This  suit  is  upon  a  bond  given  in  pursuance  of 
the  statute,  upon  the  taking  of  an  appeal  from  the  allowance  of 
a  claim  against  the  estate  of  Perley  Hutchins.  It  appears  that 
no  order  of  notice  to  the  appellee  was  made  by  the  probate  court, 
nor  was  any  notice  of  said  appeal  given,  nor  was  the  appeal 
entered  by  either  party  in  the  cpunty  court.  The  alleged  breach 
of  the  bond  consists  in  not  having  prosecuted  said  appeal ;  and 
in  the  argument  it  is  claimed  that  it  particularly  consists  in  not 
having  given  notice  of  the  appeal,  agreeably  to  the  requirement 
of  the  statute,  and  thereby  the  prosecutor  was  prevented  from 
entering  the  case  for  affirmance,  and  so,  having  lost  his  claim 
under  the  allowance  by  the  commissioners,  he  has  a  right  to 
recover  it  by  way  of  damages  in  this  suit  on  the  bond.     Section 

25  of  chapter  52  Comp.  Stat,  is,  "  If  the  person  objecting  to  a 
claim,  and  appealing  on  account  of  the  allowance  of  such  claim, 
shall  neglect  to  enter  his  appeal,  the  court  to  which  the  appeal 
shall  be  taken  on  motion  of  the  adverse  party,  producing  attested 
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copies  of  such  appeal,  shall  affirm  the  allowance  appealed  from, 
and  may  allow  costs  against  the  appellant/*  The  statute  thus 
provides  a  mode  by  which  the  claimant  may  perfect  his  claim, 
after  its  allowance  is  vacated  by  the  appeal,  into  a  final  and 
conclusive  judgment.  The  question  is  whether  he  must  do  so, 
m  order  to  entitle  him  to  resort  to  the  bond  for  damages  where 
the  appeal  is  not  entered  by  the  appellant. 

The  condition  of  the  bond  is  that  the  appellant  shall  prosecute 
his  appeal  to  effect,  and  pay  all  intervening  damages  and  costs 
occasioned  by  such  appeal.  It  is  obvious  that  if  the  appeal 
should  be  prosecuted  to  effect,  there  would  be  no  intervening 
damages  and  costs  accruing  to  the  appellee.  It  is  only  in  case 
of  failure  to  prosecute  the  appeal  to  effect  that,  in  contemplation  « 
of  the  law,  such  damages  can  accrue,  however  much  in -point  of 
fact  the  appellee  may  be  out  of  pocket  on  account  of  such  appeal. 
The  law,  by  its  provisious,  seems  to  contemplate  that  the  appel- 
*  lant  may  cease  or  fail  to  prosecute  at  any  stage  after  the  appeal 
is  taken.  This  is  clearly  indicated  by  the  section  already  cited 
from  the  Compiled  Statutes  providing  for  tho  appellee  procuring 
the  allowance  by  the  commissioners  to  be  affirmed.  It  seems  as 
clearly  to  indicate  that  the  damages  and  costs  provided  for  in 
the  condition  of  the  bond  are  predicable  only  in  reference  to  a 
claim  that  has  been  substantiated  in*  the  manner  prescribed  by 
the  statute.  If  the  appellant  should  prosecute  his  appeal  in  due 
course  of  litigation  by  entering  it  and  contesting  the  claim  on 
its  merits,  and  should  be  beaten  and  the  claim  should  be  substan- 
tiated by  judgment  of  court,  the  damages  recoverable  on  the 
bond,  with  costs,  would  have  reference  to  the  claim  thus  substan- 
tiated. If  he  fails  to  enter  his  appeal  we  think  the  appellee 
must  cause  his  claim  to  be  established  by  an  affirmance  of  the 
allowance  in  the  manner  prescribed,  before  he  can  be  allowed  to 
assert  that  he  has  sustained  damages  in  the  sense  of  the  law. 
The  appeal  vacates  the  allowance.  The  claim  stands  upon  such 
appeal  being  taken,  the  same  as  if  it  had  not  been  allowed.  And 
if  the  parties  see  fit  to  let  it  rest  there,  without  taking  such  fur- 
ther steps  as  the  statute  provides  in  such  case,  it  must  be 
regarded  as  operating  as  a  discontinuance,  with  no  foundation 
laid  for  ulterior  proceedings.     It  cannot  be  said  that  the  appellee 
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has  sustained  damage  in  reference  to  his  claim,  for  he  has  not 
in  the  way  provided  by  the  law  established  that  he  has  any 
claim. 

We  do  not  think  the  law  ever  contemplated  that  the  claimant 
might,  after  the  allowance  had  been  vacated  by  an  appeal,  lie  by 
and  take  no  steps  to  establish  his  claim  in  pursuance  of  the 
allowance,  in  the  prescribed  mode,  and  then  come  into  the  courts 
of  law  upon  his  bond,  and  there  litigate  de  novo,  and  as  a  matter 
of  original  jurisdiction,  the  merits  of  his  claim,  upoa  the  ques- 
tion of  the  amount  of  damages  he  was  entitled  to  recover  in  his 
suit  upon  the  bond.  As  before  -remarked,  we  think  he  must 
establish  his  claim  under  the  allowance  in  the  prescribed  mode, 
before  he  can  raise  the  question  of  damage  occasioned  by  the 
appeal.  .  All  practical  and  prudential  reasons  bearing  on  the  • 
subject,  concur  in  supporting  this  view  of  the  purposes  of  the 
statutory  provisions  in  cases  of  this  kind. 

The  analogy  of  the  cases  decided  in  this  state,  that,  in  order 
to  entitle  a  party  to  recover  more  than  nominal  damages  on  an 
administrator's  or  guardian's  bond,  proceedings  must  be  prose- 
cuted in  the  prescribed  mode,  till  the  right  of  the  claimant,  and 
the  liability  of  the  administrator  or  guardian  in  respect  thereto, 
are  specifically  and  definitively  established,  sustains  what  we 
now  hold.  See  Bank  of  Orange  County  v.  Kidder  et  al.,  20  Vt. 
ol9  ;  Probate  Court  v.  Slason  et  al,  23  Vt.  306  ;  Probate  Court 
v.  Chopin  et  ah.,  31  Vt.  373. 

The  discontinuance  resulting  from  the  failure  to  procure  the 
affirmance  of  the  allowance  of  the  claim  by  the  commissioners  in 
this  case,  operates  upon  the  whole  proceeding,  and  leaves  the 
parties  standing  just  as  if  the  claim  had  not  been  presented  and 
allowed  ;  and  of  course,  as  the  bond  given  was  but  an  incident 
of  the  appeal  taken,  when  the  appeal  went  for  nought  by  reason 
of  the  discontinuance,  the  bond  went  with  it,  leaving  no  ground 
for  recovering  nominal  damages. 

It  seems  to  us  that  very  little  weight  should  be  given  to  the 
argument  arising  from  the  jeopardy  the  appellee  may  be  in  o( 
not  knowing  that  an  appeal  has  been  taken,  unless  he  should  be 
notified  as  provided  in  the  statute.  We  are  aware  that  the  pro- 
ceedings of  the  law  leave  this  matter  of  appeal  with  a  pretty 
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loose  margin ;  inasmuch  as  there  is  no  provision  limiting  or 
fixing  the  time  for  the  return  of  the  commissioner's  report,  nor 
for  notice  to  be  given  of  the  return  of  such  report.  But,  never- 
theless, the  records  and  files  of  the  probate  court  are  always 
open  to  inspection,  and  the  terms  of  the  county  court  are  fixed 
by  public  statutes.  Any  person  interested  in  a  contested  claim 
may  therefore  inform  himself  on  the  subject  of  such  claim, 
whether  it  has  been  allowed,  and  if  so,  whether  an  appeal  has 
been  taken,  seasonably  to  protect  himself  in  respect  thereto,  by 
pursuing  the  steps  prescribed  by  the  statute.  Inasmuch  as  it  is 
known  that  the  appellant  may  drop  his  appeal  at  any  time  after 
it  has  been  taken,  without  giving  the  required  notice  of  the  tak- 
ing of  such  appeal,  and  inasmuch  as  the  statute  prescribes  the 
mode  by  which  the  vacated  allowance  may  be  restored  and  estab- 
lished, it  leaves  the  appellee  charged  with  the  duty  of  giving 
such  attention  to  the  course  of  the  case  in  the  established  courts 
as  will  enable  him  to  avail  himself  of  the  provisions  of  the  law 
for  the  perfecting  of  his  claim,  and  of  his  right  to  damages  and 
costsfeccasioned  by  the  appeal. 

In  case  the  probate  court  should  prescribe  the  notice  to  be 
given  to  the  appellee,  for  instance  twelve  days  before  the  then 
next  term  of  the  appellate  court,  the  appellant  certainly  would 
not  be  bound  for  any  purpose  to  serve  the  notice  before  the  pre- 
scribed time.  And  it  would  hardly  do  to  say  that  he  might  not 
abandon  his  purpose  of  carrying  on  the  appeal  before  that  time 
should  be  put.  In  such  case  there  would  be  no  duty  under  the 
statute  to  give  notice  either  of  the  appeal,  or  its  abandonment. 

The  rule  and  reason  in  Low  v.  Estes,  6  Vt.  266,  seem  to  apply 
with  as  much  force  to  the  present  case  as  to  that. 

The  judgment  is  affirmed. 
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Thomas  Roberts,  Solon  J.  Y.  Vail,  Stephen  Stevens,  and 
William  Sias  v.  Emerson  Hall. 

Trust.    Attachment. 

S.  devised  a  farm  with  the  stock  and  tools  thereon  to  the  plaintiffs  in  trust  for 
6.  and  his  wife  and  children,  during  the  life  of  6.  and  his  wife,  and  at  their 
decease  to  be  divided  equally  between  their  children,  with' authority  to  the 
plaintiffs  to  permit  G.  to  have  the  management  of  the  trust  property  so  long- 
as  from  his  habits  of  industry,  frugality,  &c,  they  shonld  think  it  safe  and 
prudent  to  do  so. 

Held,  that  though  it  was  competent  for  the  plaintiffs,  by  some  positive  act 
indicating  such  an  intention,  to  surrender  the  control  of  this  property  to  G. 
whenever  they  saw  fit,  so  as  to  vest  in  him  the  absolute  ownership  of  it, 
yet  the  mere  fact  that  he  was  suffered  by  the  plaintiffs  to  live  upon  and 
carry  on  the  farm,  and  to  manage  and  take  care  of  the  stock,  and  to  appro- 
priate the  avails  of  the  same  for  the  support  of  himself  and  family,  was  not 
an  act  of  that  character,  and  that  even  the  stock  raised  by  G.  from  the 
original  stock  so  devised  to  the  plaintiffs  and  taken  care  of  by  him,  could 
not  be  attached  and  held  upon  his  debts. 

Held,  also,  that  the  fact  that  the  value  of  the  property  had  been  enhanced  by 
the  labor  of  G.  would  not  give  him  a  separable  or  attachable  interest  in  any 
specific  article. 

The  case  of  TrasJc  v.  Donoghue,  1  Aik.  370,  questioned. 

Trover  for  a  colt,  one  yearling  and  two  two-years-old  cattle, 
and  one  lamb.  The  defendant  pleaded  the  general  issue  accom- 
panied with  notice  that  he  should  defend  the  action  on  the 
ground  that  he,  as  deputy  sheriff,  attached  the  property  in  question 
as  the  property  of  one  George  E,  Sias  upon  writs  against  him  in 
favor  of  his  creditors,  and  afterwards  sold  it  upon  executions 
issued  upon  judgments  rendered' in  said  suits,  and  that  the  same 
actually  was,  when  the  defendant  took  it,  subject  to  attachment 
upon  his,  George  E.  Sias',  debts.  The  cause  was  tried  by 
the  court  at  the  December  Term,  1860,  in  Caledonia  county, 
Poland,  Ch.  J.,  presiding. 

The  following  facts  appeared  on  trial : 

In  1850  Judge  Samuel  Sias,  being  the  owner  of  a  farm  in 
Danville  with  the  stock  and  farming  tools  thereon,  put  his 
grandson,  the  above  mentioned  George  E.  Sias,  upon  the  farm, 
designing  thereby  to  enable  him  to  get  a  living  for  himself  and 
family,  the  said  George  being  destitute  of  property  and  rather 


Digitized  by 


Google 


NOVEMBER,  1661*  S9 


Roberts  et  als.  v.  Hall. 


shiftless  and  improvident.  George  E.  Sias  continued  to  live 
upon  this  farm  and  to  carry  on  the  same,  and  apply  the  products 
and  avails  to  the  support  of  himself  and  family  without  any 
particular  contract  with  Judge  Sias,  until  November  2nd,  1857, 
when  a  written  contract  was  made  between  them,  that  if  George 
should  in  a  husbandlike  manner  carry  on  the  farm  for  Judge 
Sias,  he  should  receive  for  his. compensation  for  his  labor  each 
year  the  use  of  the  buildings  thereon  for  his  family  to  live  in, 
and  also  pasturing  and  keeping  for  a  specified  number  of  cattle, 
and  also  a  stipulated  quantity  of  produce  and  fire  wood  per  year ; 
also  that  George  should  pay  the  taxes  assessed  upon  the  farm 
each  year,  and  that  all  the  remaining  products  of  the  farm  should 
belong  to  Judge  Sias  to  be  disposed  of  as  he  should  see  fit,  and 
that  George  should  surrender  the  farm  to  Judge  Sias  whenever 
requested.  George  continued  to  occupy  the  farm  under  this 
contract  until  December,  1857,  when  Judge  Sias  die<i,  leaving  a 
will  by  which  he  devised  unto  the  plaintiffs  this  farm  and  all  the 
stock,  farming  tools,  and  other  articles  thereon,^n  trust  for  the 
said 'George  E.  Sias,  His  wife  and  children,  to  be  by  them  held 
in  trust  during  the  natural  life  of  the  said  George  and  his  wife, 
and  at  their  decease  to  be  equally  divided  between  their  children.  / 
The  will  also  contained  the  following  provision  in  respect  to  the 
property  so  deviled  to  the  plaintiffs  :  "  Said  trustees  are  hereby 
authorized  to  permit  the  said  George  E.  Sias  to  have  the  man- 
agement and  control  of  said  trust  property,  at  any  time  and  so 
long,  as,  from  his  habits  for  industry,  frugality,  temperance, 
economy  and  strict  attention  to  his  home  and  family,  they  shall 
think  it  safe  and  prudent  to  do  so.  Said  trustees  are  hereby 
authorized  and  empowered  to  sell  and  transfer  said  real  estate  or 
any  part  thereof,"  with  provisions  for  the  mode  of  investing  the 
proceeds  of  such  sales. 

After  the  death  of  Judge  Sias  his  executors  surrendered  to 
the  plaintiffs  the  property  devised  by  this  will  to  them,  and  they 
have  ever  since  had  the  general  charge  thereof,  but  the  said 
George  E.  Sias  has  continued  to  live  upon  and  carry  on  the 
farm,  take  care  of  the  stock  and  have  all  the  avails  thereof  for 
the  support  of  his  family,  as  before  Judge  Sias'  death.  T\m 
plaintiff  Roberts,  who  was  the  active  trustee  under  the  will, 
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sometimes  sold  some  of  the  stock  and  the  products  of  the  farm, 
and  paid  out  the  same  for  aud  to  G-eorge  E.  Sias  as  the  necessi- 
ties of  himself  and  family  required  ;  and  sometimes  George  was 
specially  authorized  by  Roberts  to  sell  some  of  the  products  of 
the  farm,  and  himself  received  and  expended  the  money.  He 
had  no  general  authority  from  the  plaintiffs  to  sell  any  of  the 
products  of  the  farm,  but  he  did  so  occasionally  without  their 
knowledge.  It  did  not  appear  that  the  plaintiffs  took  any  control 
or  supervision  of  the  manner  of  carrying  on  the  farm,  but 
George  E.  Sias  managed  it  to  suit  himself,  doing  or  procuring 
to  be  done  all  the  labor  on  the  farm,  and  managed  the  farm  and 
stock  in  the  same  way  as  if  he  were  the  owner  thereof.  The 
only  control  of  the  personal  property  upon  it,  taken  by  the 
plaintiffs,  was  in  disposing  of  it,  and  preventing  the  disposal  of 
it  by  him.  George  had  all  the  avails  and  proceeds  of  the  farm 
and  stock  for  the  benefit  and  support  of  himself  and  family,  and 
no  account  was  kept  between  the  plaintiffs  and  him  of  the  pro- 
..  ducts  of  the  farm  except  such  as  they  received  and  disposed  of. 
The  stock  attached  by  the  defendant  was  all  raised  from  the  stock 
on  the  farm  at  the  time  of  Judge  Sias1  death,  devised  to  the 
plaintiffs  in  trust  as  above  mentioned,  and  was  all  raised  there 
by  George  and  taken  care  of  by  him  until  the  attachment.  This 
attachment  was  made  upon  debts  due  from  him  and  contracted 
while  thus  living  on  the  farm. 

Upon  these  facts  the  county  court  decided  that  the  plaintiffs 
were  the  lawful  owners  of  the  property,  and  that  the  same  was 
not  subject  to  be  attached  on  the  debts -of  George  E.  Sias,  and 
rendered  judgment  for  the  plaintiffs,  to  which  the  defendant 
excepted. 

J.  Ross,  for  the  defendant. 

Bliss  N.  Davis,  for  the  plaintiffs. 

Kellogg,  J.     This  is  an  action  of  trover   for  a   colt,  one 

yearling  and  two  two-years-old  cattle,  and  one  lamb,  attached  by 

the  defendant  as  an  officer  on  writs  in  his  hands  against  one 

^reorge  E.  Sias,  and  subsequently  sold  on  the  executions  issued 

on  the  judgments  rendered  against  said  George  in  said  suits. 


Digitized  by 


Google 


NOVEMBER,  1861.  SI 

Roberts  et  als.  v.  Hall. 

The  question  for  decision  is,  whether,  on  the  facts  appearing  in 
the  case,  the  property  in  question  legally  belonged  to  the  said 
George,  so  that  it  was  subject  to  attachment  on  his  debts,  at  the 
time  of  the  conversion  complained  of. 

It  appears  that  this  stock  was  raised  on  a  farm  in  Danville 
which  was  owned  by  Judge  Samuel  Sias,  the  grandfather  of  said 
George  ;  and  there  can  be  no  doubt  that  Judge  Sias,  under  the 
contract  between  him  and  George,  was  the  legal  owner  of  the 
stock  and  other  property  on  the  farm  at  the  time  of  his  decease 
in  December,  1857.  By  his  will,  which  was  duly  proved,  he 
devised  and  bequeathed  to  the  plaintiffs  the  said  farm,  stock,  and 
other  property  to  be  by  them  held  in  trust  for  the  said  George 
and  his  wife  and  children  during  the  natural  life  of  the  said 
George  and  his  wife,  and,  at  their  decease,  to  be  divided  equally 
between  their  children,  with  authority  to  permit  the  said  George 
44  to  have  the  management  and  control  of  said  trust  .property  at 
any  time,  and  so  long,  as  from  his  habits  for  industry,  frugality, 
temperance,  economy,  and  strict  attention  to  his  home  and  fam- 
ily, they  should  think  it  safe  and  prudent  so  to  do."  It  also 
appears  that  George  had  lived  on  said  farm  for  several  years 
previous  to  the  decease  of  his  grandfather,  and  that  he  was  des- 
titute of  property,  and  somewhat  shiftless  and  improvident ;  and 
the  purpose  of  thfs  testamentary  provision  manifestly  was  to 
keep  the  title  of  this  property  in  the  hands  of  the  trustees,  leav- 
ing it  to  their  discretion  how  far  and  when  to  trust  George  with 
it.  The  property  which  was  attached  by  the  defendant  was  all 
raised  from  stock  on  the  farm  at  the  time  of  the  testator's  death, 
and  the  legal  title  to  it  passed  to  the  plaintiffs  as  trustees  under 
the  provisions  of  his  will.  The  said  George  comes  into  his  con- 
nection with  this  property  only  through  these  trustees,  and  he  is 
one,  but  not  the  only  one,  of  the  cestui*  que  trust  for  whose  benefit 
the  testator  made  this  provision. 

It  is  claimed  on  the  part  of  the  defendant  that  the  trustees 
having  suffered  the  property  to  remain  in  the  possession  and 
under  the  control  and  management  of  George,  the  trust  became 
so  far  executed  as  to  divest  them  of  their  legal  title  to  the  pro- 
perty, and  to  make  the  products  of  the  farm  and  the  increase  and 
growth  of  the  stock  his  absolute  property.     It  was  undoubtedly 
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competent  for  the  trustees  to  surrender  the  control  of  this  pro- 
perty to  him  whenever  they  saw  fit,  so  as  to  vest  in  him  the 
ownership  as  well  as  the  temporary  possession  and  management 
of  it ;  but  without  some  positive  act  indicating  an  intention  on 
their  part  to  do  this,  the  legal  title  to  the  property  should  be  con- 
sidered as  remaining  in  the  trustees.  The  mere  fact  that  he  was 
suffered  by  the  trustees  to  live  upon  and  carry  on  the  farm,  and  to 
manage  and  take  care  of  the  stock,  and  to  appropriate  the  avails 
of  the  same  for  the  support  of  himself  and  his  family,  is  not,  in 
our  opinion,  an  act  of  that  character ;  as  such  use,  management, 
and  appropriation  of  the  property  by  him  under  *  the  oversight 
and  control  of  the  trustees  is  'the  precise  object  which  the  tes.ta-* 
tor  had  in  view  when  he  made  this  provision  in  his  will.  The 
county  court  have  found  that  after  the  property  passed  into  the 
hands  of  the  trustees,  they  took,  and  since  have  had,  the  general 
charge  and  supervision  of  it,  and  we  find  nothing  in  the  case  to 
show  that  they  ever  parted  with  their  legal  title  to  it.  It  is 
claimed  by  the  defendant  that  the  value  of  the  property  has  been 
enhanced  by  the  labor  of  George,  but  this,  if  true,  would  give 
to  him  no  separable  interest  in  any  specific  article  of  the  pro- 
perty, although  it  might  furnish  ground  for  an  equitable  claim, 
on  the  part  of  his  creditors  and  become  the  proper  subject  of  an 
accounting  in  a  court  of  equity.  But  there,  is  nothing  in  the 
facts  found  in  this  case  which  shows  that  the  labor  which jGeorge- 
expended  in  the  care  and  management  of  the  property  was  worth 
any  more  than  the  amount  of  the  avails  of  the  property  received 
by  him  or  appropriated  to  the  support  of  himself  and  his  family; 
and,  unless  this  did  appear,  there  would  be  no  ground  for  any 
equitable  claim  to  the  property  on  the  part  of  his  creditors.  We 
arc  satisfied  that  the  facts,  as  found  by  the  county  court,  will  not 
justify  the  conclusion  that  the  trust  property  was  ever  so  severed 
or  surrendered  by  the  trustees  to  him  as  to  transfer  to  him  the 
legal  title  to  the  property. 

The  case  of  Trash  v.  Donoghue,  1  Aik/  370,  is  cited  by  the 
defendant  as  an  authority  which  is  decisive  in  favor  of  his 
defence  in  this  suit.  In  that  case,  it  was  held  that  if  real  and 
personal  estate  be  devised  to  trustees  to  the  use  of  a  cestui  que 
trust  during  his  life,  and  the  trustees  put  him  in  possession  and 
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suffer  bim  to  occupy  the  same  without  account,  the  products  of 
such  estate  may  be  attached  by  his  creditors.  In  that  case,  there 
was  but  a  single  cestui  que  trust,  and  in  this  respect  it  is  unlike 
the  present  case ;  but  we  think  that  the  ground  of  that  decision 
may  justly  be  questioned.  It  is  stated  by  Hutchinson,  J.,  inter- 
rogatively, in  these  worBs :  "  Can  one  be  cestui  que  trust  of 
personal  property  not  exempt  by  law  irom  attachment,  and  have 
the  sole  visible  possession  of  that  property,  and  add  much  to  its 
value  by  bis  own  industry,  which,  but  for  this  strategem,  might 
produce  some  other  property  for  his  creditors, — and  can  he  hold 
this  property  to  the  feclusion  of  his  honest  creditors?  The 
court  are  of  opinion  that  he  cannot/'  The  point  of  the  decision 
seems  to  be  that  such  a  possession  of  the  trnst  property  by  the 
cestui  que  truet  is  in  itself  a  fraud  in  law  upon  his  creditors,  if  he 
bestows  any  labor  upon  it,  or  in  the  care  of  it,  because,  but  for 
this,  his  industry  might  produce  some  other  property  for  them. 
There  would  seem  to  be  equal  force  in  the  proposition  that  the 
trust  itself  would  be  a  fraud  in  law,  on  the  ground  that  by  mak- 
ing any  provision  whatever  for  the  support  of  the  cestui  que  trust, 
he  would,  to  the  extent  of  sueh  provision,  be  relieved  from  the 
ordinary  incitements  to  industry,  and  more  especially  so  in  a  case 
in  which  the  provision  was  ample  enough  to  enable  him  to  live 
without  labor.  Bqt  perhaps,  if  the  cestui  que  truet  was  so 
entirely  helpless  as  to  be  unable  to  labor,  such  a  case  would  not 
come  within  the  reason  or  spirit  of  this  decision.  The  fraud  of 
such  a  possession  of  the  tiust  property  by  the  cestui  que  trust,  as 
to  his  creditors,  would,  in  the  light  of  this  decision,  rest  not  upon 
the  possession  itself  nor  upon  any  fact  existing  at  its  commence- 
ment, but  upon  the  possession  coupled  with  the  fact  that  the 
labor  of  the  trustee  had  added  something  to  the  value  of  Hie 
trust  property.  This  is  the  only  ground  upon  which  the  creditor 
could  seek  to  pursue  the  trust  property  on  a  debt*  against  the 
cestui  que  trust,  and,  in  our  opinion,  the  claim  of  the  creditor  to 
be  allowed  the  benefit  of  the  increased  value  of  the  trust  pro- 
perty in  satisfaction  of  Ma  debt  in  such  a  case  would  be  one 
cognizable  in  &  court  of  equity  and  not  in  a  court  of  law. 

The  judgment  of  tbe  county  court  in  fevor  of  the  plaiotifli  is 
affirmed* 
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Isaac  Watts  v.  Michael  Kavaxagh,   and    Trustee,  H. 

Merrill. 

Statute  of  Limitations.     Trustee  Process.    Principal  and  Agent. 
Booh  Account.     Costs. 

The  fact  that  a  debtor,  who  has  been  absent  from  the  state  more  than  six 
years,  has  had  daring  that  time,  within  the  knowledge  of  the  creditor, 
funds  in  the  hands  of  a  third  person  liable  to  be  reached  by  the  trustee 
process,  will  not  bring  the,  case  within  the  operation  of  the  statute  of  lim- 
itations, if  the  debt  does  not  exceed  ten  dollan.  * 

Quere,  whether  it  would  hare  that  effect  if  the  d  At  did  exceed  ten  dollars. 

Though  in  certain  cases  of  long  continued  agency,  notice  of  the  revocation 
thereof  is  necessary  to  prevent  the  principal  from  being  liable  for  the  acts 
of  the  agent  after  his  agency  has  been  revoked,  to  those  who  contract  with 
him  in  good  faith  upon  the  credit  of  his  principal,  yet  this  rule  does  not 
apply  to  cases  where  the  agent  had  only  a  special  authority  to  do  a  partic- 
ular act  or  make  a  particular  contract. 

In  book  account  the  county  court  has  a  discretionary  power  to  deny  full  costs 
to  the  plaintiff  if  he  fails  to  sustain  his  whole  claim. 

Book  Account.  The  facts  in  the  case  are  sufficiently  stated 
in  the  opinion  of  the  court. 

M.  Hale,  and  Wing,  Lund  &  TayUr,  for  the  plaintiff. 

Bliss  N.  Davis,  for  the  defendant 

Feck,  J.  This  is  an  action  on  book,  tried  in  the  county  court 
on  a  special  report  of  the  auditor.  The  plaintiff's  account  on 
which  the  questions  arise,  consists  of  items  numbered  from  1  to 
168.  The  defendant  presented  no  account,  and  the  plaintiff's 
account  contains  no  credits,  and  no  payments  appear  to  have 
been  made  by  the  defendant. 

The  county  court  decided  that  the  plaintiff  was  entitled  to 
recover  the  item  of  $1.75  only,  being  item  No.  7.  To  this 
decision  the  plaintiff  excepts  and  claims  to  recover  the  whole 
168  items. 

As  to  the  first  six  items  the  auditor  finds  that  they  are  for 
articles  delivered  to  the  defendant  before  he  left  the  country,  and 
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'as  to  tbe  7th  item  be  finds  that  the  plaintiff  before  the  defendant 
left  agreed  to  pay  that  sum,  $1.75,  for  the  defendant,  bat  that  he 
did  not  pay  it  till  November  24th,  1852  ;  so  that  this  item  did 
not  accrue  until  November  24th,  1852.  It  appears  that  the 
defendant  left  the  stfte  and  went  to  California  iu  October,  1851, 
and  has  never  returned.  By  reference  to  the  account  it  appears 
that  the  first  six  items  accrued  between  February  3rd,  1851,  and 
October,  1851,  when  the  defendant  left  the  state.  The  only 
objection  to  these  items  is  the  statute  of  limitations,  which  is 
also  relied  on  as  to  the  seventh  item.  The  action  was  commenced 
as  appears  by  the  writ  November  19th,  1857,  so  that  as  to  the 
seventh  item  the  action  was  commenced  within  six  years  from  the 
time  it  accrued,  as  it  must  be  taken  to  have  accrued  at  the  time 
the  plaintiff  paid  that  sum  for  the  defendant,  and  not  at  the  time 
he  agreed  to  pay  it.  As  to  the  first  six  items  the  action  was 
commenced  more  than  six  years  after  the  items  accrued.  It  is 
claimed  by  the  plaintiff  that  the  absence  of  the  defendant  from 
the  state  saves  the  six  items  from  the  operation  of  the  statute  ; 
and  by  the  defendant  that  he  had  known  property  within  the  - 
state  daring  his  absence  and  residence  out  of  the  state,  which 
might  have  been  attached,  and  that  therefore  they  are  barred. 

On  this  point  the  auditor  reports  that  when  the  defendant  left 
for  California  he  left  in  Merrill's  hands  (who  lived  in  this  state 
a  mile  from  the  plaintiff)  $300  or  $400  to  be  by  him  taken  care 
of,  and  that  the  rest  of  his  property  he  took  with  him ;  that  after 
he  got  to  California  he  sent  to  Merrill  about  91000  more  from 
time  to  time,  the  last  being  in  1853,  to  be  by  him  managed,  and 
that  these  funds  Merrill  kept  loaned  out,  and  that  this  was 
known  to  the  plaintiff  during  the  defendant's  absence. 

Were  these  funds  thus  situated  "  known  property "  "  which 
could  by  the  common  and  ordinary  process  of  law  be  attached," 
within  the  meaning  of  the  statute  ?  These  funds  were  not  such 
unless  the  trustee  process  is  "  the  common  and  ordinary  process 
of  law  "  within  the  meaning  of  the  statute,  w^ich  in  this  case  it 
is  unnecessary  to  decide;  for  conceding  that  such  process  is 
within  the  meaning  of  tbe  statute,  the  plaintiff's  claim  did  not 
amount  to  $10  until  the  seventh  item  accrued,  which  was  within 
six  years  next  before  the  suit  was  commenced ;  so  that  these  pi* 
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i  until  then  could  not  have  been  lecofcrcd  or  collected  by  ' 
trustee  process.  In  order  to  collect  a  debt  by  trustee  process 
the  plaintiff's  debt  and  the  effects  or  credits  in  the  possession  of 
the  trustee  must  each  exceed  tbejram  of  $10.  This  is  so  pro- 
vided by  the  72nd  section  of  the  trustee  ft*,  (Comp  Stat.  p. 
265.)  This  fond,  in  order  to  bring  the  case  within  that  provis* 
ion  of  the  statute  of  limitations,  must  be  such  as  could  have 
been  attached  on  this  debt  It  being  exempt  from  attachment 
on  this  debt  by  reason  of  the  plaintiff's  debt  being  under  $10, 
it  is  the  same  in  effect  as  if  it  had  been  exempt  by  reason  of 
the  fund  in  the  possession  of  the  trustee  being  less  than  $10, 
and  could  have  no  more  effect  to  cause  the  statute  of  limitation 
to  run  against  the  claim  than  would  the  defendant's  wearing 
apparel,  his  only  cow,  or  any  other  property  exempt  by  law  from 
attachment  and  levy  of  execution. 

The  plaintiff  is  therefore  entitled  to  recover  the  first  six  items 
of  his  account,  together  with  the  seventh  item. 

The  residue  of  the  items  claimed  by  the  plaintiff  were 
furnished  by  the  plaintiff  to  the  defendant's  minor  daughter, 
Ann,  during  that  portion  of  the  time  she  lived  in  the  plaintiff's 
family,  between  August,  1852,  when  the  plaintiff's  wife  died, 
and  February,  1856,  when  Ann  ceased  to  reside  in  the  plaintiff's 
family,  she  having  gone  to  reside  in  his  family  in  1849,  when 
about  nine  years  old  and  resided  there  till  1856,  laboring  in  the 
family,  going  to  school  as  children  of  her  age  usually  do,  being 
clothed  and  boarded  by  the  plaintiff  as  one  of  his  own  children. 
The  auditor  also  finds  that  up  to  August,  1852,  when  the 
plaintiff  commenced  charging  for  what  he  furnished,  there  was 
no  expectation  of  any  charge  or  payment,  on  either  side,  and 
that  the  plaintiff  made  no  claim  on  trial  for  anything  furnished 
prior  to  that  time.'  Nothing  need  be  said  of  the  last  four  items 
which  are  for  board,  and  are  disallowed  by  the  auditor,  as 
the  auditor  finds  as  to  these  items  that. Ann's  labor  was  a 
fair  equivalent  for  her  board.  The  one  hundred  sixty-eight 
items  (except  the  first  seven,)  .are  allowed  by  the  auditor 
subject  to  the  opinion  of  the  court  upon  the  facts  reported. 
It  appea/s  that  in  August,  1852,  the  plaintiff  concluded  not 
to  keep  Aim  any  longer  under  that  arrangement,  and  commenced 
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charging  without  any  new  contract  with  the  defendant  or 
with  any  one  authorised  to  act  for  him,  and  without  giving 
any  notice  to  the  plaintiff  of  his  change  of  purpose,  or  to  Merrill 
the  plaintiff's  agent,  or  to  Ann  till  after  she  left  his  family  in 
1856.  Whether  the  original  contract  was  as  the  defendant 
claimed,  that  the  plaintiff  adopted  the  child  as  his  own  till  she 
should  become  eighteen  years  old,  or  as  the  plaintiff  claimed, 
"  that  there  was  no  binding  agreement  for  her  to  stay  or  for  him 
to  keep  her  longer  than  it  should  suit  the  plaintiff  and  Ann/9 
some  such  notice  was  necessary  to  entitle  the  plaintiff  to  charge 
for  her  support.  The  report  shows  that  the  defendant  remained 
in  California  till  sometime  in  1853,  writing  home  frequently  to 
Merrill  and  to  his  children,  when  he  left  and  went  to  Austral)*, 
and  that  the  plaintiff  took  no  pains  to  learn  the  defendant's  reei- 
'denoe  in  California ;  that  Merrill  was  the  general  agent  of  the 
defendant,  and  that  he  was  guardian  of  this  child  from  February/ 
1852 ;  but  it  appears  that  the  plaintiff  did  not  know  he  was  her 
guardian,  Merrill  it  appears  all  this  time  supposed  that  Ann 
was  Hying  in  the  plaintiff's  family  under  the  original  contract. 
But  it  is  claimed  thenotice  the  plaintiff  gave  to  Mrs,  Blanafcard 
in  August,  1852,  and  what  she  said  to  him  on  that  occasion, 
gave  him  a  right  to  make  these  charges.  The  auditor  finds  that 
Mrs.  Blanchard,  who  was  an  aunt*  of  this  child*  (the  mother  of 
the  child  haying  then  recently  deceased  and  the  defendant's 
family  being  broken  up,)  made  the  original  arrangameut  witt 
the  plaintiff,  or  his  wife  by  his  consent  and  authority,  in  relation 
to  the  child  living  in  the  plaintiff's  family ;  that  this  was  without 
any  special  authority  from  the  defendant,  but  that  the  defendant 
soon  after,  and  while  he  resided  in  Peacham  where  die  plaintiff 
resided,  consented  to  it.  In  August,  1852,  the  plaiatitf  gave 
Mrs.  Blanchard  notice  that  he  did  not  wish  to  keep  the  child  any 
longer,  and  that  she  said  he  had  better  keep  her  till  hex  father 
came  in  the  fall  or  winter,  and  thai  he  would  then  find  a  place 
for  her ;  that  her  father  would  haw  to  pay  some  one,  and  he 
might  as  well  pay  him  as  any  one.  But  the  auditor  finds  she 
had  no  authority  or  agency  from  the  defendant  after  she  made 
the  original  arrangement  with  the  plaintiff.  The  plaintiff's 
counsel  claim  that  the  defendant  is  bound  by  this  act  of  Mrs* 
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Blanchard  on  the  ground  tbat  the  plaintiff  had  a  right  to  presume 
her  agency  continued  till  he  had  notice  to  the  contrary.  There 
are  cases  of  a  long  continued  agency  where  notice  of  a  revoca- 
tion of  the  agency  is  necessary,  and  where  without  such  notice 
there  remains  such  an  apparent  agency  after  the  revocation,  as 
will  bind  the  principal  by  the  subsequent  acts  of  the  agent  as  to 
one  who  bona* fide  contracts  with  him  on  the  faith  of  his  agency. 
But  this  principle  does  not  apply  to  a  case  like  the  present,  where 
the  supposed  agent  at  most  had  originally  only  a  special  authority 
to  do  a  particular  act  or  make  a  particular  contract.^  The 
plaintiff  was  not  warranted  in  relying  on  her  agency  three  years 
after  she  made  the  original  contract,  and  this,  too,  without  any 
inquiry  as  to  her  authority  ;  nor  does  it  sufficiently  appear  that 
she  in  this  instance,  in  August,  1852,  assumed  to  act  as  the 
agent  of  the  defendant,  or  that  the  plaintiff  relied  on  what  she 
said  as  being  said  in  that  capacity.  These  items  must  be  dis- 
allowed. 

This  disposes  of  the  plaintiff's  exceptions.  The  defendant 
excepted  to  the  decision  of  the  county  court  in  allowing  lull  costs 
to  the  plaintiff  and  refusing  costs  to  the  defendant,  as  the  plaintiff 
failed  to  recover  on  a  portion  of  his  Account.  It  is  claimed  by 
the  plaintiff  that  the  act  of  1856  relating  to  the  apportionment 
of  costs,  does  not  apply  to  this  case.  We  are  not  prepared  to 
say  that  that  statute  does  not  apply  to  an  action  on  book,  and 
we  think  without  that  statute  the  county  court  has  a  discretion- 
ary  power  to  apportion  the  costs  at  least  so  far  as  to  deny  full 
costs  to  the  plaintiff.  It  does  not  appear,  however,  that  the 
county  court  in  overruling  the  defendant's  motion  to  apportion 
costs,  put  the  decision  on  the  ground  of  a  want  of  power,  and  in 
the  absence  of  any  statement  of  facts  or  grounds  on  which  this 
decision  of  the  county  court  was  made,  this  exception  must  be 
overruled. 

Judgment  reversed,  and  judgment  for  the  plaintiff  for  the  first 
seven  items  in  his  account  and  interest  thereon  with  costs. 
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Lucius  Dennison  and  others  v.  David  Powjbbs. 
New  TriaL    Practice.    Jury.. 

A  jury  haying  settled  their  minds  as  to  the  rights  of  the  parties,  but  being  in 
doubt  as  to  the  proper  mode  of  making  a  computation  of  what  was  due  the 
successful  party,  called  the  county  clerk  into  their  room  and  inquired  of, 
and  were  correctly  informed  by,  him,  how  the  computation  should  be  made, 
and  rendered  a  verdict  accordingly.  Held,  that  this  course,  though  an 
irregularity,  would  not  warrant  the  court  in  setting  aside  the  verdict. 

Petition  fob  a  new  tbial.  The  facts  are  stated  in  the 
Opinion  of  th*  court. 

E.  A.  Cdhoon  and  T.  Barflett,  for  the  petitioner. 
Peck  &  Colby,  for  the  petitionee. 

Barrett,  J.  The  calling  of  the  clerk  into  the  jury  room,  as 
was  done  in  this  case,  was  an  irregularity  that  should  not  have 
occurred ;  but  nothing  improper  was  intended  by  it  either  by  the 
jury  or  the  clerk.  The  parties  and  their  counsel  had  no  con- 
nection with  it.  It  was  a  matter  solely  between  the  jury  and 
the  clerk.  The  jury  had  settled  their  minds  as  to  the  rights  of 
the  parties,  but  were  in  doubt  as  to  the  proper  mode  of  making 
a  computation  of  what  was  due  upon  the  execution.  The  clerk, 
in  reply  to  inquiry,  told  the  jury  how  the  computation  should 
be  made,  and  told  them  correctly.  Hence  no  error  or  injury  has 
resulted.  The  matter  then  rests  in  a  mere  irregularity  without 
the  fault  of  either  of  the  parties. 

The  current  of  decision  both  Within  and  without  this  state 
is  now  almost  uniform,  that  the  courts  will  not  visit  the  conse- 
quences of  such  an  irregularity  upon  an  unoffending  party, 
where  it  has  wrought  no  prejudice  or  injury  to  the  other  party. 
Such  is  the  uniform  ruling  in  the  county  courts,  for  several 
years,  upon  motions  to  set  aside  verdicts  for  such  causes,  and 
meets  the  approbation  of  judges  where  cases  of  the  kind  arise 
in  this  court. 

On  the  whole,  the  court  are  unanimous  in  holding  that  the 
petition  in  this  case  be  dismissed,  with  costs  to  the  petitionee. 
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J.  A*  &  J.  W.  Stbong  v.  Alexander  Sliceh. 
Evidence* 

Evidence  that  alter  the  plaintiff  's  claim  accrued  he  paid  a  claim  of  the  defen- 
dant against  him  without  any  effort  or  proposition  to  apply  it  upon  hie 
debt  against  him,  is  admissible  as  tending  to  disprove  the  existence  of  the 
plaintiff's  claim. 

Where  a  long  time  has  elapsed  since  a  claim  accrued,  evidence  is  admissible 
upon  the  part  of  the  defendant  to  show  that  during  that  fime  the  plaintiff 
was  in  such  pecuniary  condition  as  to  make  it  especially  burdensome  for 
him  to  go  unpaid,  and  also  to  prove  that  during  the  same  time  the  defendant 
possessed  the  means  of  paying  the  debt,  if  called  upon. 

But  it  would  not  be  competent  for  the  defendant  to  prove  that  he  was  prompt 
and  punctual  in  the  payment  of  his  debts. 

Assumpsit  on  the  common  counts.  Plea,  the  general  issue. 
Trial  by  jury  at  the  May  Term,  1861,  in  Lamoille  county, 
Alois,  J*,  presiding. 

The  account  of  the  plaintiffs  for  which  the  suit  was  brought, 
consisted  of  about  twenty  items,  and  began  in  1850.  The 
plaintiffs  were  partners  in  managing  and  carrying  on  a  farm 
and  its  stock,  from  1849  to  the  time  this  suit  was  begun.  The 
defendant,  a  neighbor  of  the  plaintiffs,  .was  not  able  to  read  or 
write, — hence  kept  no  accounts,  and  was  in  the  habit  of  fire-' 
quently  settling  up  and  squaring  his  dealings  with  his  neighbors, 
and  was  able  to  pay,  and  prompt  and  punctual  in  paying  his 
debts. 

It  was  admitted  in  the  case  that  the  plaintiffs  and  the  defendant 
from  1849  to  the  time  this  suit  was  brought,  had  dealings  with 
each  other  from  time  to  time,  and  throughout  the  whole  period  j 
small  dealings  and  debts  arising  between  them,  such  as  farmers 
and  neighbors  are  accustomed  to  have  with  each  other;  and 
that  from  time  to  time  they  settled  and  evened  off  such  their 
dealings. 

The  plaintiffs  claimed  and  their  evidence  tended  to  show  that 
the  items  of  their  account  were  for  matters  which  were  charged 
on  book,  and  had  never  been  settled,  paid  for,  or  evened  off  in 
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the  dealings  and  settlements  of  the  parties  ;  but  were  still  due 
and  unpaid ;  that  $8,00  or  $4.00  had  been  due  since  1851,  and 
over  $20  since  1866.  The  defendant  claimed,  and  his  evidence 
tended  to  show,  that  he  and  the  plaintiffs  had  had  dealings  and 
that  they  were  in  the  habit  of  getting  together  and  settling  all 
their  deal,  and  that  at  such  times  they  settled  and  evened  off  all 
their  deal  so  as  to  be  square  with  each  other,  and  that  all  the 
items  in  the  plaintiff's  account  had  been  so  settled  and  evened  off. 
The  defendant's  evidence  also  tended  to  show  that  the  plaintiffs 
Were  poor  and  in  need  of  the  payment  of  all  that  was  due  to 
them,  and  that  the  defendant  was  able  always  to  pay  his  debts 
and  was  prompt  in  the  payment  of  them ;  and  that  the  plaintiffs 
never  called  on  the  defendant  for  payment  of  such  items,  or 
claimed  of  him  that  they  were  due,  or  that  any  balance  was  due 
to  them,  until  about  the  time  this  suit  was  brought,  and  not  till 
after  he  had  been  paid  the  amo*^  of  his  judgment  against  Jasper 
Strong  for  what  he  (defendant)  had  had  to  pay  Meigs  as  here- 
inafter stated.  The  defendant  offered  testimony  tending  to  show 
that  one  Meigs,  the  fall  before  this  suit  was  brought,  sued  Jasper 
W.  Strong,  one  of  the  plaiutiffs,  for  the  service  of  a  stallion  to 
a  mare  belongiog  to  the  plaintiffs,  and  which  was  a  part  of  the 
stock  which  they  kept  on  their  farm ;  that  Meigs  attached  per- 
sonal property  and  that  Jasper  Strong  got  the  defendant  to 
receipt  it ;  that  Meigs  got  judgment  against  Jasper  W.  Strong, 
and  then  sued  the  defendant  on  the  receipt ;  and  that  the  defen- 
dant, as  such  receiptor,  was  obliged  to  pay  the  amount  of  the 
Meigs  judgment.  The  plaintiffs'  evidence  tended  to  show  that 
the  debt  to  Meigs  was  the  sole  debt  of  Jasper  W.  Strong,  and  not 
a  debt  in  substance  against  them  as  partners.  The  defendant's 
evidence  tended  to  show  that  the  debt  to  Meigs  was  only  in 
name  the  deb|p>f  Jasper  Strong,  but  was  in  fact  a  debt  due  from 
the  plaintiffs  as  partners  in  carrying  on  their  farm  and  its  stock. 
In  this  connection  the  defendant  offered  to  show,  that  in  the  fall 
or  winter  after  he  had,  as  receiptor,  been  obliged  to  pay  the 
amount  of  Meigs'  judgment  against  Jasper  W.  Strong,  (about  $10,) 
and  before  this  suit  was  brought,  and  when,  as  would  appear-by 
the  plaintiffs'  claim  in  this  suit,  there  was,  and  had  been  for  about 
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three  years,  a  balance  of  over  $20.00  due  from  the  defendant  to 
the  plaintiffs,  Jasper,  one  of  the  plaintiffs,  called  on  the  defen*- 
dant  and  paid  him  $3.00  towards  the  amount  he  had  so  paid  Dr. 
Meigs,  and  told  him  (defendant)  that  he  wanted  him  to  take  a 
piece  of  cloth  for  the  balance  so  paid  to  Meigs  ;  that  the  defen- 
dant said  he  had  paid  oat  the  money  and  that  he  mast  have  the 
money ;  that  Jasper  replied  that  it  was  an  honest  debt  and  he 
would  pay  it ;  and  that  he  subsequently  sued  Jasper  for  it  and  he 
jitid  the  amount ;  and  that  at  no  time  did  Jasper  make  any  claim 
that  the  defendant  owed  the  plaintiffs  anything,  or  claim  any- 
thing for  the  items  of  the  account  now  claimed  to  be  due.  The 
plaintiffs  objected  to  this  testimony  on  the  ground  that  the  debt 
to  Meigs  was  Jasper's  alone,  and  that  the  other  plaintiff  had 
nothing  whatever  to  do  with  it,  or  with  the  transactions  growing 
out  of  it.  The  court  admitted  it  upon  the  ground,  and  so 
instructed  the  jury,  that  if  thflebt  to  Meigs  was  really  a  part- 
nership debt  due  from  the  plaintiffs  and  not  the  private  debt  of 
Jasper,  and  the  plaintiffs  so  understood  it,  and  the  defendant 
paid  it,  and  that  afterwards  when  the  defendant  insisted  on 
payment  of  it  in  money,  no  claim  was,  made  by  Jasper  that  the 
defendant  owed  them  anything,  or  that  the  balances,*  (which  they 
now  claim  had  then  been  due  several  years  and  were  more  than 
sufficient  to  offset  it)  should  be  applied  upon  it,  but  admitted  it 
as  an  honest  debt  and  should  be  paid,  such  conduct  and  omission 
by  Jasper  was  evidence  to  be  weighed  by  the  jury  as  tending  to 
show  that  such  balances  were  not  justly  due ;  but  if  the  jury 
were  satisfied  that  the  debt  to  Meigs  was  merely  a  private  debt 
of  Jasper  and  not  of  the  plaintiffs  as  partners,  then  such  conduct 
and  omission  of  Jasper  would  not  be  any  evidence  that  the  bal- 
ances were  not  justly  due. 

To  the  admission  of  this  testimony  for  the  purj^se  and  in  the 
connection  above  stated  the  plain#ffs  excepted. 

The  evidence  offered  by  the  defendant  as  hereinbefore  set  forth 
to  show  that  he  was  able,  and  prompt  and  punctual  in  payment 
of  his  debts,  (in  connection  with  the  other  evidence,)  was 
objected  to  by  the  plaintiffs  but  admitted  by  the  court,  to  which 
the  plaintiffs  excepted. 
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T.  Gleed,  for  the  plaintiffs. 
Child  db  Benton,  for  the  defendant. 

Poland,  Ch.  J.  The  evidence  of  the  defendant  in  relation 
to  the  Meigs  debt,  and  the  negotiation  between  the  defendant 
and  one  of  the  plaintiffs,  for  the  settlement  of  it,  was  properly 
admitted.  If  the  defendant  was  at  that  time  justly  indebted  to 
the  plaintiffs,  in  a  greater  amount  than  the  defendant  had  paid 
them,  it  was  singular  that  the  plaintiffs  should  promise  to  pay  it, 
and  endeavor  to  have  the  defendant  take  his  pay  in  cloth,  and 
allow  him  to  sue  and  collect  it,  without  making  some  effort  or 
proposition  to  apply  it  upon  their  debt  against  the  defendant. 
The  fact  that  they  did  not  certainly  affords  some  ground  to  doubt 
whether  the  plaintiffs  had  then  such  a  debt  existing  against  the 
defendant  as  they  claimed.  The  evidence  given  by  the  defendant 
of  the  pecuniary  condition  of  the  plaintiffs  and  himself  during 
the  period  that  the  plaintiffs's  debt  had  existed,  was  also  properly 
admitted.  Some  portion  of  the  plaintiffs'  claim  had  been  due  for 
a  long  period  of  time,  and  where  a  debt  has  been  allowed  to  run 
for  an  unusual  and  unreasonable  length  of  time,  this  alone 
furnishes  some  ground  of  suspicion  against  it,  though  lapse*  of 
time  alone,  short  of  the  statute  of  limitations,  is-  not  sufficient 
ground  from  which  to  presume  payment  or  extinguishment.  In 
such  cases,  however,  it  is  always  admissible  to  prove  that  the 
plaintiff  has  been  in  such  pecuniary  condition  as  to  make  it 
especially  inconvenient  and  burdensome  for  him  to  go  unpaid, 
and  also  to  prove  that  the  defendant  has  all  along  possessed  the 
means  of  paying  if  called  upon,  with  or  without  suit.  Such 
evidence  adds  to  the  improbability  that  the  plaintiff  would  have 
so  long  delayed  calling  for  payment,  if  he  had  a  just  debt,  and 
Casts  additional  doubt  upon  the  validity  of  the  claim.  This  spe- 
cies of  evidence  we  believe  has  always  been  allowed  when  the 
debt  sought  to  be  recovered  has  run  for  an  unusual  length  of 
time  ;  it  is  rather  in  aid  of  the  presumption  from  lapse  of  time. 

The  defendant  was  also  allowed  to  prove,  against  the  objection 
of  the  plaintiffs,  that  he  was  a  man  prompt  and  punctual  in  the 
payment  of  his  debts.     This,  we  think  was  error.     If  such 
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euidence  could  be  admitted  to  aid  a  defence  of  payment,  then  it 
mast  always  be  equally  admissible  for  a  plaintiff,  in  answer  to  a 
defence  of  payment,  to  prove  that  the  defendant  is  a  slack,  care- 
less or  negligent  man,  not  usually  a  punctual  paymaster.  If  the 
character  of  the  defendant  for  promptness  and  punctuality  in 
paying  debts,  or  the  opposite,  be  admissible,  we  see  no  reason 
why  his  character  for  honesty  or  piety,  or  the  opposite  of  either, 
shonld  not  be,  as  affording  some  aid  in  determining  whether  he 
had,  or  had  not,  probably  fulfilled  his  obligation.  Such  evidence 
is  too  remote  and  fanciful  to  be  received  as  legal  testimony. 
In  civil  cases  evidence  as  to  the  general  character  of  the  parties, 
is  not  ordinarily  admissible,  except  in  cases  where  the  issue 
itself  is  one  involving  character,  as  actions  of  slander  and  the  like. 
For  this  error  the  judgment  is  reversed,  and  the  case  remanded 
for  a  new  trial. 


Sarah  G.  Willis,  Administrator  of  the  Estate  of  Cyrus  Willis, 
deceased,  v.  Orvtlle  E.  Freeman  and  others. 

Partnership. 

If  land  be  bought  with  partnership  money,  and  used  for  the  partnership 
benefit,  and  the  deed  be  taken  to  the  partners  jointly,  it  will  be  treated  as 
partnership  property,  though  the  grantees  are  not  described  in  the  deed  aa 
partners. 

A  creditor  of  one  member  of  a  partnership  cannot  attach  and  hold  the  interest 
of  such  partner  in  any  article  of  the  partnership  property,  unless  enough  is 
left  to  satisfy  the  creditors  of  the  firm,  and  if  the  partnership  be  insolvent, 
the  partnership  creditors  have  a  right  to  hare  the  partnership  property 
applied  to  the  payment  of  their  debts. 

But  if,  at  the  time  of  the  attachment  of  the  individual  partner's  interest  in 

the  property  the  firm  is  not  insolvent,  their  subsequent  insolvency,  even 

before  judgment  is  obtained  against  the  individual  partner,  will  furnish  no 

ground  for  preferring  partnership  debts  to  the  lien  acquired  by  such  attach* 

'meat 
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Bill  nr  Chaxckst.  The  facts  in  the  case  are  sufficiently 
stated  in  the  opinion  of  the  court  The  chancellor  dismissed  the 
orator's  bill,  from  which  decree  the  orator  appealed. 

BmUon  £  Bay>  for  the  orator. 

,  for  the  defendants.  •  * 

Poland,  Ch.  J.  Abbot  &  Lindsay  were  partners  in  the  busi- 
ness of  hotel  keeping,  staging,  keeping  livery  stable,  Ac.,  at 
Lancaster,  N.  H.,  from  1850  to  1859. 

On  the  27th  day  of  Sepftmber,  1856,  they  purchased  a  farm 
partly  in  Guildhall,  and  partly  in  Lunenburgh,  Vermont,  for  the 
price  of  five  hundred  dollars,  and  took  a  conveyance  of  the  same 
to  themselves  jointly*  but  they  were  not  described  in  the  deed  as 
partners.  But  from  the  evidence  in  the  case  we  are  satisfied 
that  the  land  was  paid  for  with  company  funds,  and  was  occupied 
and  used  for  the  partnership  benefit,  so  that  the  same  was 
really  partnership  property,  and  should  be  so  regarded,  even  in 
a  controversy  between  partnership  and  private  creditors  for 
priority. 

The  defendant,  Freeman,  a  private  creditor  of  Lindsay,  on  the 
80th  of  December,  1857,  commenced  a  suit  upon  his  debt  and 
attached  an  undivided  half  of  said  land,  as  the  property  of  Lind- 
say. He  recovered  judgment  against  Lindsay  at  the  September 
Term  of  the  Essex  county  court,  1858,  and  on  the  28th  day  of 
December,  1858,  duly  set  off  one  undivided  half  of  said  farm  in 
part  satisfaction  of  his  execution.  The  orator's  intestate  was  a 
creditor  of  the  firm,  and  commenced  a  suit  on  his  debt,  and 
attached  said  farm  on  the  6th  of  September,  1858,  as  the  pro- 
perty of  the  firm. 

The  orator's  intestate  recovered  a  ju^bent,  at  the  September 
Term  of  the  Essex  county  court,  1858,  took  out  his  execution, 
and  on  the  11th  day  of  November,  1858,  caused  a  set  off  of  said 
farm  to  be  made  to  satisfy  his  execution. 

Abbott  &  Lindsay  failed  in  the  fall  of  1858,  but  the  case  fur- 
nishes no  evidence  but  that  when  the  defendant  Freeman  made 
his  attachment  in  1857,  they  were  entiiely  solvent  * 
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Various  other  matters  have  been  introduced  in  evidence,  but 
as  the  decision  of  the  case  does  not  make  them  material,  the 
above  statement  is  sufficient.  The  orator's  bill  is  brought  for 
the  purpose  of  enjoining  the  defendant,  Freeman,  from  taking 
possession  of  the  one  undivided  half  of  the  farm  set  off  on  his 
execution,  and  from  setting  up  any  title  under  his  levy,  as  against 
tly  orator. 

It  is  now  well  settled,  that  a  creditor  of  one  member  of  a 
partnership  cannot  take  the  interest  of  such  partner  in  any  article 
of  the  partnership  property,  unless  enough  is  left  to  satisfy  the 
creditors  of  the  firm,  and  if  the  partnership  be  insolvent,  the 
partnership  creditors  have  the  right  to  have  the  partnership 
property  applied  to  the  payment  of  their  debts . 

The  right  of  the  defendant  Freeman  must  be  determined  by 
the  state  of  things  in  1857,  when  he  made  his  attachment. 
There  is  no  evidence  but  'that,  at  that  time,  Abbott  &  Lindsay 
had  ample  property,  aside  from  this  farm,  to  pay  all  their  firm 
debts.  The  defendant  had  therefore  a  right  to  attach  the  interest 
of  Lindsay  in  the  farm,  and  appropriate  it  to  the  payment  of  his 
debt,  and  having  thus  rightfully  acquired  a  lien  upon  the  land  by 
his  attachment,  it  could  not  be  divested  by  the  subsequent  insol- 
vency of  the  partnership. 

This  principle  seems  to  be  Fettled  in  the  following  cases : 
Washburn  et  aL  v.  Bank  of  Bellows  Falls  et  a?.,  19  Vt.  278 ; 
Buss,  administrator  of  Barrow  v.  jPay,  29  Vt.  381.  Upon  this 
ground,  we  all  agree  that  the  decree  of  the  chancellor  dismissing 
the  orator's  bill  must  be  affirmed. 
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Rachel  M.  Cabdell  v.  G-borge  W.  Rydeb,  Alvin  McIntybb 
and  Jeftha  Howard. 

[in  chanceby.] 

Separate  Property^/  Married  Woman.  Chancery.  Husband  and 
f  Wife. 

An  agreement  made  daring  coverture  between  husband  and  wife  that  certain 
personal  property  or  funds  belonging  to  him  shall  become  her  separate 
property,  will  be  enforced  in  equity,  if  it  is  so  far  carried  into  effect  as  to 
separate  the  property  or  fund  from  the  residue  of  the  husband's  estate,  anj 
place  it  in  the  name  and  exclusive  control  of  the  wife.  . 

Bill  in  Chancery.  The  facts  in  this  case  appear  sufficiently 
in  the  opinion  of  the  court.  The  chancellor,  at  the  January 
Term,  1861,  in  Orange  county,  pro  forma,  dismissed  the  bill, 
from  which  decree  the  oratrix  appealed. 

P.  T.  Washburn,  for  the  oratrix. 

P.  Perrin  and  C.  W.  Clarke,  for  the  defendants. 

Peck,  J.  This  is  a  bill  to  foreclose  a  mortgage  executed  by 
the  defendant  Mclntyre  and  others  to  the  defendant  George  W. 
Byder,  the  mortgagors  having  sold  and  conveyed  the  premises 
to  the  defendant  Howard  since  the  date  of  the  mortgage.  So 
far  as  it  relates  to  the  defendants  Mclntyre  and  Howard,  the  bill 
is  substantially  a  bill  to  foreclose  the  mortgage.  The  defendant 
Ryder  is  made  a  party  on  the  ground  that  he  denies  the  right  of 
the  oratrix  to  the  notes  and  mortgage,  and  has  a  bill  pending  to 
foreclose  the  mortgage  in  his  own  name  and  for  his  own  use  and 
benefit,  commenced  before  the  commencement  of  this  suit.  The 
only  question  is  whether  the  oratrix,  or  the  defendant  Ryder,  has 
the  better  equitable  right  to  the  notes  and  mortgage. 

It  appears  that  the  oratrix  was  married  to  the  defendant  Ryder 
in  1842,  and  that  at  the  March  Term  of  the  Supreme  Court  in 
Orange  county  1855  she,  on  her  petition,  obtained  a  bill  of  divorce. 

The  oratrix  in  her  bill  and  proofs  claims  title  to  the  notes  and 
mortgage  on  two  grounds  ;  first,  that  she  had  at  the  time  of  her 
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marriage  with  Ryder  about  two  hundred  dollars,  and  also  some 
other  little  personal  property,  and  that  it  was  agreed  and  always 
understood  between  her  and  Ryder  that  that  fund  should  be  held 
by  her  or  secured  to  her  for  her  separate  use,  and  that  when  the 
premises  in  question  were  bought  by  them  in  1849  this  went  in 
part  payment,  and  when  the  premises  were  "old  in  1852  for 
$1,000  or  $1050  to  Mr.  Mclntyre,  and  these  notes  and  tfcis 
mortgage  taken  for  $877  of  the  price,  it  wao  agreed  she  should 
have  them  as  her  separate  property,  and  that  they  were  then 
delivered  to  her  for  that  purpose,  and  that  she  has  kept  them 
ever  since ;  secondly,  she  claims  that  when  the  bill  of  divorce  was 
granted  she  had  a  petition  for  alimony  pending,  and  that  it  was 
agreed  that  she  should  have  these  notes  and  mortgage,  and 
certain  other  property  in  her  possession,  in  fall  of  her  claim  for 
alimony,  and  that  the  petition  for  alimony  was  thereupon  by 
agreement  withdrawn. 

We  find  that  she  had  such  property  at  the  time  of  her  mar- 
riage, and  that  it  was  applied  towards  the  payment  of  this  farm 
when  Ryder  bought  it,  and  that  when  it  was  sold  it  was  agreed 
between  her  and  Ryder  that  she  should  have  the  notes  and 
mortgage  in  question,  and  that  the  notes  when  executed  were 
delivered  directly  to  the  oratrix  for  that  purpose  by  the  consent 
and  agreement  of  Ryder.  We  further  find  that*  there  was  such 
agreement  and  understanding  between  them  that  her  property 
should  be  kept  separate  or  be  secured  to  her  ultimate  use,  and 
that  it  was  so  kept  separate  a  portion  of  the  time  prior  to 
Ryder's  purchase  of  this  form.  At  one  time  it  appears  it 
existed  in  promissory  notes  against  one  Ruggles  payable  to  the 
oratrix.  It  is  true  that  when  Ruggles  paid  the  money  it  went 
into  the  hands  of  Ryder,  but  at  about  the  same  time  he  executed 
a  note  payable  to  Ruggles  for  the  use  and  benefit  of  the  oratrix, 
and  exhibited  it  to  Ruggles ;  and  whether  that  note  was  deliv- 
ered to  the  oratrix  and  kept  by  her  till  it  was  lost  or  taken  from 
her  without  her  knuwledge*or  consent  by  Ryder,  as  her  evidence 
tends  to  prove,  or  whether  it  was  retained  by  Ryder  as  he  claims 
in  his  testimony,  and  executed,  as  he  claims,  to  entitle  his  wife  to 
that  amount  out  of  his  estate  in  case  she  survived  him,  it  is  evi«* 
deuce  of  a  recognition  on  his  part  of  some  understanding  that 
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bar  property  should  be  preserved  in  some  form  to  her  use.  But 
it  is  claimed  by  the  defendants'  oouosel  that  this  agreement  io 
relation  to  her  separate  property  does  not  support  any  allegation 
iu  the  bill.  But  it  is  alleged  substantially  that  she  had  such 
property,  that  it  was  appropriated  to  the  purchase  of  this  farm* 
and  that  iu  consideration  of  this  and]  that  she  would  sign  the 
deed,  it  was  agreed  at  the  time  the  farm  was  sold  by  Ryder, 
that  she  should  have  these  notes,  and  that  they  were  then 
delivered  to  her  in  pursuance  of  that  agreement.  The  allegations 
of  the  bill  are  sufficient  to  let  in  this  proof  as  evidence,  if  not 
as  a  distinct  ground  of  relief.  It  [is  evidence  confirming  the 
direct  evidence  as  to  the  agreement  made  at  the  time  the  notes 
in  question  were  given. 

It  is  not  necessary  to  show  an  antenuptial  agreement,  An 
agreement  made  during  coverture  may  be  enforced  in  equity 
even  in  case  of  a  gift  from  the  husband  to  the  wife,  if  it  is  so 
far  carried  into  effect  as  to  separate  the  property  from  the  resi- 
due of  the  husband's  estate  and  place  it  jn  the  name  or  exclusive 
control  of  the  wife.  Nor  is  it  material,  except  as  matter  of 
evidence,  that  the  funds  of  the  oratrix  have  at  times  passed  into 
the  hands  of  her  husband  and  become  mingled  with  his  property, 
since  by  the  agreement  made  at  the  time  these  notes  were  exe- 
cuted, perfected  by  a  delivery  of  the  notes  to  her,  her  property 
became  again  separated.  We  think  upon  this  ground,  if  there 
was  nothing  further  in  the  case,  the  equitable  right  of  the 
oratrix  to  the  notes  is  made  out. 

The  plaintiff  claims,  and  attempts  to  show,  that  by  the  agree- 
ment for  alimony  she  was  to  have  these  notes  and  mortgage,  and 
all  the  other  notes  and  property  in  her  possession*  The 
defendant  concedes,  and  the  proof  shows,  that  she  was  to  have 
$400,  and  Mr.  Pen-in  testified,  (and  thus  far  we  can  safely 
find,)  that  the  agreement  was  that  the  8400  was  to  be  paid  in 
cash  or  notes  ;  but  the  defendant  insists  that  no  particular  notes 
were  specified.  Taking  this  to  be  the  contract  as  the  defendant 
claims  it,  sine 3  the  $400  has  not  been  paid,  nor  any  subsequent 
agreement  entered  into  specifying  any  particular  notes  she  shall 
take,  there  is  nothing  in  this  contract  that  is  inconsistent  with 
the  oratrix's  right  to  enforce  her  pre-existing  equity  in  these 
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notes  and  mortgage  derived  from  the  agreement  and  delivery  to 
her  at  the  time  of  their  execution.  Nor  do  we  find  any  such 
tender  of  performance  by  Ryder  of  this  contract  in  relation  to 
alimony,  and  breach  on  the  part  of  the  oratrix,  as  to  defeat  her 
right  which  she  previously  acquired  to  the  notes  and  mortgage 
in  question,  even  assuming,  as  is  claimed  by  Ryder,  that  on  the 
payment  of  the  $400  ehc  was  to  give  up  all  the  notes  in  her 
possession ;  especially  as  by  allowing  her  to  hold  and  appro- 
priate to  her  own  use  the  notes  in  suit,  it  satisfies  so  much  of 
the  $£00  ;  for  it  is  not  claimed,  nor  is  such  the  fact,  that  she 
was  to  have  the  $400  in  addition  to  these  notes  and  mortgage. 

Whether  the  evidence  would  warrant  us  in  finding  that  the 
agreement  in  relation  to  alimony  was  as  stated  in  Mr.  Perrin's 
letter  of  April  11th,  1856,  that  is,  that  she  was  to  have  $400  out 
of  the  notes  in  her  hands,  they  giviug  her  a  lien  on  these  notes 
by  that  agreement  on  which  to  rest  the  claim  of  the  oratrix,  it  is 
not  necessary  to  say,  since  it  is  sufficient  that  there  is  nothing  in* 
that  agreement  to  deprive  the  oratrix  of  her  original  equity  and 
title  to  these  notes. 

The  decree  of  the  court  of  chancery,  which  was  a  pro  forma 
decree  dismissing  the  bill,  is  reversed,  and  a  decree  is  to  be 
entered  for  the  oratrix  to  the  effect  that  the  notes  and  mortgage 
on  which  the  bill  is  founded  are  her  sole  property,  free  from  all 
claim  on  the  part  of  the  defendant  Ryder;  that  the  oratrix  have 
a  decree  of  foreclosure  against  the  other  defendants  without 
costs,  and  as  to  Ryder,  a  decree  against  him  for  her  costs ; 
and  that  he  be  perpetually  enjoined  from  further  prosecuting  his 
bill  in  chancery  on  said  notes  and  mortgage,  or  in  any  way  col- 
lecting or  attempting  to  collect  the  same,  and  that  his  said  bill 
of  foreclosure  pending  in  the  qpurt  of  chancery  be  discontinued 
with  costs. 
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John  W.  Tbaot  v.  Alonzo  Atherton  and  others. 
Way. 

▲  right  of  way  cannot  arise  from  mere  necessity,  independent  of  any  grant  or 
reservation,  express,  or  Implied  as  in  the  case  of  a  former  unity  of  own* 
ership. 

This  was  an  action  of  trespass  qu.  cl.  The  defendants 
pleaded  in  justification  a  right  of  way  of  necessity  from  the  close 
occupied  by  them,  over  the  plaintiff's  close,  to  the  public  high- 
way ;  the  plaintiff's  close  lying  between  theirs  and  said  high- 
way ;  averring  that  at  none  of  the  said  several  times  when,  &c., 
could  the  defendants  have  access  to  their  said  close  from  said 
highway,  or  egress  from  their  said  close  to  said  highway,  or  to 
any  other  highway  or  public  place,  except'  over  and  across  the 
close  of  the  plaintiff,  without  going  a  greater  and  more  incon- 
venient and  an  unnecessary  distance,  and  over  and  across  the 
closes  of  other  persons  ;  and  therefore,  that  the  defendants  had, 
at  said  several  times,  when,  &c,  a  necessary  way  for  themselves, 
&c.,  and  alleging  the  trespasses  complained  of  to  be  the  passing 
and  repassing  of  the  defendants  upon  said  necessary  way,  as 
they  lawfully  might,  &c.  There  was  no  averment  of  any 
former  unity  of  ownership  or  possession  of  said  closes,  nor  of 
any  right  by  prescription.  The  plea  was  answered  by  a  general 
demurrer.  The  fouaty  court,  pro  forma,  adjudged  the  plea 
sufficient.    To  this  exception  was  taken  by  the  plaintiff. 

M.  L.  Bennett,  for  the  plaintiff. 

Q.  F.  Edmunds,  for  the  defendants. 

Babrett,  J.  The  plea  justifies  the  alleged  trespass,  on  the 
ground  of  a  right  in  the  defendants  of  a  way  of  necessity,  a  right 
created  by  the  necessity,  and  in  no  manner  derived  from  grant, 
reservation,  or  prescription.  The  cases  are  numerous  in  which 
a  way  of  necessity,  as  it  is  called,  has  been  upheld  ;  but  in  most 
inataMeS)  it  ha*  besfe  on  the  ground  of  a  grant  or  reservation 
implied  from  the  necessity.    There  are  soma  «BAfti  in  which  the 
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reason  assigned  for  the  decision  seems  to  favor  the  idea  that  a 
right  of  way  may  be  created  by  the  necessity,  irrespective  and 
independent  of  any  grant  or  reservation,  either  express  or 
implied.  The  one  most  directly  to  this  effect  is  Dutton  v.  Taylor, 
2  Lutw.  1487.  That  case,  in  its  facts,  falls  within  the  principle 
announced  by  the  court  in  deciding  dark  v.  Cogge,  Cro.  Jao. 
170,  viz.:  "  If  a  man  hath  four  closes  lying  tQgether,  and  sells 
three  of  them,  reserving  the  middle  close,  and  hath  not  any  way 
thereto  bat  through  one  of  those  which  he  sold,  although  he 
reserved  not  any  way,  yet  shall  he  have  it,  as  reserved  unto  him 
by  the  law."  The  case  of  Chichester  v.  Lethbridge,  Willes  71, 
cited  by  counsel  for  the  defendants,  does  not  sustain  the  doctrine 
involved  in  the  reason  assigned  for  the  decision  in  Dutton  r. 
Taylor,  viz.:  "  that  the  public  good  required  that  the  land  should 
not  be  unoccupied."  It  was,  under  the  second  count,  which  alone 
was  sustained,  a  case  of  prescription,  in  which  the  necessity 
was  needlessly  alleged  as  showing  the  origin  of  the  user  that 
had  ripened  into  a  right  by  prescription. 

The  case  of  Clark  v.  Cogge,  supra,  which  was  also  cited  by 
the  defendants'  counsel,  was  fie  ordinary  one  of  an  implied 
grant  of  a  way.  Bowton  r.  Frearson,  8  T.  R.  50,  was  put  on 
the  same  ground  by  Ld.  Kenton,  though  counsel  urged  the 
right,  upon  the  principle  and  authority  of  Dutton  v.  Taylor, 
The  ground  on  which  the  decision  in  Bowton  v.  Frearson  was 
.  put,  in  connection  with  the  remarks  of  Ld.  Kenton,  casts  #a 
cloud' upon  the  soundness,  if  not  upon  the  authority,  of  the 
decision  for  the  reason  assigned  in  Dutton  v.  Taylor.  He  says, 
" "  even  upon  the  general  ground,  I  was  prepared  to  submit  to  the 
express  authority  of  the  case  in  Lutwich,  though  I  cannot  say 
that  my  reason  has  been  convinced  by  it.  There  are  great 
difficulties  in  the  question  ;  but  in  the  other  mode  of  considering 
the  case"  (viz.:  as  an  implied  grant),  "those  difficulties  are 
gotten  rid  of  altogether,  and  it  falls  within  all  the  authorities, 
which  are  not  controverted,  even  by  the  plaintiff." 

In  1  Saund.  828  a,  note  6,  the  cases  are  collated,  and  the 
doctrine  educed  is,  that  a  way  of  necessity,  such  as  the  law 
recognises,  results  either  from  a  grant  or  reservation,  implied 
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from  the  existing  necessity,  and  that  unity  of  possession  at  some 
former  time  appears  to  be  the  foundation  of  the  right 

In  Bullard  v.  Harrison,  4M.&S.  385,  the  third  plea  was,  in 
substance,  the  same  as  the  one  now  under  consideration ;  and 
after  full  argument,  Lord  Ellenbobough,  with  some  spirit  and 
great  point,  says  :  "  Then  as  to  this  being  well  pleaded  as  a 
way  of  necessity,  it  is  pleaded  without  showing  any  unity  of 
possession  or  prescription  whereby  the  land  over  which  the  way 
is  claimed  became  chargeable.  *  *  *  It  seems  to  suppose 
that  whenever  a  man  has  not  another  way,  he  has  a  right  to  go 
over  his  neighbor's  close.  But  this  is  not  io  "  &c.  He  then 
refers  to  note  6  in  Saunders  328  a,  as  containing  the  law  of  the 
subject  and  manner  of  pleading  a  way  of  necessity  very  accu- 
rately detailed ;   and  saying  "  it  is  a  thing  of  grant,"  &a 

In  Proctor  v.  Hodgson,  29  E.  L.  &  E.  458,  in  the  court  of 
.  Exchequer,  the  subject  is  involved  and  discussed  ;  and  the 
doctrine  in  the  note  on  1  Saunders  823  a,  and  as  held  by  Lord 
Ellenborough  in  Buhard  v.  Harrison*  is  asserted  and  applied 
by  the  court.  The  same  view  of  the  law  is  explicitly  stated  in 
Woolrych  on  the  law  of  Ways,  J 2  note  q,  as  well  as  in  Gale  & 
Whately  on  Easements,  upon  a  review  of  all  the  cases,  p.  58  et 
uq.    See  also  Woolrych,  pp.  20-21. 

The  doubt  expressed  in  Hammond's  N.  T.  198,  as  to  the  doc* 
trine  of  that  note  in  Saunders,  would  reem  to  be  quieted  by  the 
authorities  above  cited. 

Whatever  may  be  the  tendency  of  some  of  the  cases,  including 
that  of  Dutton  v.  Taylor,  the  review  we  have  given  shows  that 
the  law  of  the  subject  is,  for  the  present,  settled  in  England. 

So  far  as  we  have  been  referred  to,  or  have  been  able  to 
examine  cases  in  this  country,  they  seem  to  be  uniform  in  hold- 
ing or  countenancing  the  doctrine  that  now  prevails  in  England. 
In  Nichols  v.  Luce,  24  Pick.  102,  the  subject  was  fully  discussed, 
and  the  cases  were  reviewed  by  counsel,  and  in  the  opinion  of 
the  court  delivered  by  Morton,  J„  who  says,  "  The  deed  of 
the  grantor  as  much  creates  the  way  of  necessity,  as  it  does  the 
way  by  grant.  The  only  difference  between  the  two  is,  that  one 
is  granted  by  express  words,  and  the  other  only  by  implication. 
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*  *  *  It  is  not  the  necessity  which  creates  the  right  of  way, 
bat  the  fair  construction  of  the  acts  of  the  parties.  No  neces- 
sity will  justify  an  entry  on  another's  land,"  &c. 

In  OoUins  v.  Prentiss,  15  Conn.  39,  the  subject  was  thoroughly 
considered,  and  the  leading  cases  were  cited.  Waite,  J  ,  states 
the  law,  in  substance,  as  it  is  stated  in  the  note  in  Saunders, 
cited  supra,  and  remarks,  "  And  although  it  is  called  a  way  of 
necessity,  yet  in  strictness  the  necessity  does  not  create  the  way, 
but  merely  furnishes  evidence  as  to  the  real  intention  of  the 
parties."  The  same  case  came  before  the  court  again,  and  is 
reported  15  Conn.  423.  The  court  say,  "  A.  way  of  necessity 
can  only  be  created  in  lands  owned  by  the  grantor  at  the  time  of 
the  conveyance,  and  roust  he  either  reserved  in  the  lands  con- 
veyed, for  the  benefit  of  the  grantor,  or  created  in  other  lands  of 
the  grantor  for  the  beuefit  of  the  grantee.  It  arises  from  a  fair 
construction  of  the  deed  as  to  the  presumed  intent  of  the  parties. 
And  it  affects  nobody  but  the  parties  to  the  deed  and  those 
<jaiming  under  them." 

In  Seeleyv.  Bishop,  19  Conn.  134, Ellsworth,  J.,  says,  "In 
the  case  of  Collins  v.  Prentiss,  15  Conn.  39,  this  court  recognised 
fully,  and  to  as  great  an  extent  as  any  other  court,  the  doctrine 
of  a  way  of  necessity."  The  case  of  Pierce  v.  SeHeck,  18  Conn. 
321,  cited  by  the  defendants'  counsel,  does  not  present  any  view 
of  the  law  different  from,  or  in  any  way  modifying  the  doctrine 
stated  and  held  in  Collins  v.  Prentiss.  In  Brice  v.  Randall,  7 
Gill.  &  Johns.  349,  it  is  held  that  the  fact  that  a  person  has  no 
right  of  way  except  over  the  defendant's  land,  is  not,  of  itself, 
sufficient  to  give  him  a  right  of  way  fjom  necessity. 

Chancellor  Kent,  8  Com.  423-4,  after  referring  to  various 
English  cases,  states  the  doctrine  contained  in  Sergeant  Wil- 
liams' note,  cited  supra,  and* says,  "  This  would  be  placing  the 
right  upon  a  reasonable  foundation  and  one  consistent  with  the  * 
general  principles  of  the  law :"  8  Cruise  Dig.  37.  In  a  learned 
note  by  Professor  Greenleaf,  it  is  said,  "  But  necessity  alone, 
without  reference  to  any  relations  between  the  respective  owners 
of  the  land,  is  not  sufficient  to  create  this  right."  He  then  cites 
Bidlard  v.  Harrison,  Sergeant  Williams'  note,  Woolrych  on 
Ways,  and  Kent's  Com.,  as  they  are  cited  supra. 
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From  this  reference  to  the  American  cases  and  books,  it 
appears  that  the  law  of  the  subject  as  now  held  in  England,  is 
received  and  adopted  in  this  country  to  a  sufficient  extent  to 
warrant  the  court  in  adopting  the  same  doctrine,  so  far  as  it  is 
applicable,  in  this  case.  Indeed,  if  the  question  were  now 
resting  in  general  principles,  unaffected  by  the  discussions  and 
decisions  to  which  reference  has  been  made,  we  should  be  very 
slow  to  hold  that  the  necessity  of  a  landowner,  for  a  convenient 
way  to  and  from  his  land,  would  create  in  him  the  right  to 
encumber  the  land  of  a  contiguous  owner  with  the  servitude  of 
such  way,  independently  of  some  former  unity  of  ownership  of 
the  two  parcels,  and  the  implication  of  a  grant  or  reservation  of 
such  right,  and  independently  of  any  right  established  by  pre- 
scription. 

If  this  right,  as  claimed  by  the  defendants  in  this  case,  were 
to  be  put  on  the  ground  of  the  requirements  of  the  public  good, 
as  was  done  in  assigning  the  reason  for  the  decision  in  Dutipn  y. 
Taylor,  it  might  with  propriety  be  suggested,  whether  the  cons*- 
tutional  provision  as  to  taking  private  property  for  public  use 
without  compensation,  would  not  challenge  consideration  as  a 
conclusive  objection  to  the  claim. 

The  provisions  of  the  statute  for  pent  or  bridle  roads,  seem  to 
have  been  made  to  answer  to  all  the  real  necessities  for  a  way, 
aach  as  is  claimed  to  be  needed  in  this  case,  and  at  the  same 
time  to  yield  a  due  regard  to  the  principle  and  spirit,  as  well  as 
to  the  letter  of  that  provision  of  the~constRution. 

On  the  whole,  we  are  satisfied  that  the  plea  cannot  be  sus- 
tained either  upon  principle  or  authority. 

The  judgment  is  therefore  reversed. 

>/ 
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William  P.  Bhiggs  v.  Savedra  W.  Taylok. 

Attachment  Action.  Officer,  Non-joinder  of  Plaintiff.  Abate' 
mcnU  Evidence.  Deputy  Sheriff.  Estoppel.  Principal  and 
Agent 

The  general  owner  of  property  attached  by  his  creditors  may  maintain  a  suit 
against  the  attaching  officer  for  damage  to  the  property  attached  through 
the  officer's  negligence,  while  the  sait  npon  which  the  property  is  attached 
is  still  pending,  and  the  attachment  is  still  in  force. 

The  rights  of  the  creditor  and  officer  in  such  cases  may  be  protected  by  an 
order  of  court  for  the  stay  of  execution,  or  the  payment  of  the  damages 
into  court,  to  await  the  determination  of  the  original  suit  in  which  the 
attachment  was  made. 

In  an  action  against  aa  officer  for  negligence  in  keeping  property  attached  by 
him,  brought  by  one  of  the  owners,  the  non-joinder  of  a  co-tenant  of  the 
property  as  plaintiff  cannot  be  used  to  defeat  the  action  except  by  plea  in 
abatement.  Upon  trial  the  objection  can  only  avail  in  apportioning  or 
serering  the  damages. 

The  expression  in  an  officer's  return  describing  the  property  attached,  "  all 
the  hay  and  grain  in  the  barns  and  in  stacks  "  on  a  particular  farm,  held  to 
embrace  grain  in  the  straw. 

If  it  is  necessary  for  the  preservation  of  grain  in  the  straw  which  has  been 
attached,  that  it  be  threshed,  it  is  the  duty  of  the  attaching  officer  to 
thresh  it. 

The  record  of  $he  appointment  of  a  deputy  sheriff,  made  in  the  county 
clerk's  office,  is  admissible  evidence  to  prove  his  appointment,  without 
proving  the  loss  of  the  original  deputation.  So,  in  connection  with  such 
record  evidence,  parol  evidence  that  one  acted  as  sheriff,  or  deputy  sheriff, 
is  admissible  to  prove  he  was  such. 

The  met  that  the  owner  of  property  attached  often  met  the  attaching  officer 
and  knew  how  he  was  keeping  the  property  and  did  not  complain,  is  not 
competent  evidence  against  his  claim  tg  recover  of  the  officer  for  his  negli- 
gence in  keeping  the  property. 

Evidence  is  admissible  for  the  purpose  of  affecting  the  credibility  of  a  witness, 
to  prove  that  he  has  testified  to  material  facts  upon  a  second  trial  which  he 
omitted  to  relate  npon  the  first. 

A  feired  man  npon  a  farm  who  has  had  authority  to  lend  the  tools  and  per- 
sonal property  used  on  the  farm,  does  not  retain  that  authority,  even  so  far 
as  relates  to  his  master,  after  the  tools  and  property  have  been  attached, 
and  while  they  remain  in  the  custody  of  the  officer. 
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This  was  an  action  on  the  case  against  the  defendant,  as 
sheriff  of  Chittenden  county,  for  the  neglect  of  his  deputy, 
Bolla  Gleason,  in  the  care  of  property  attached  by  him  on 
process  against  the  plaintiff,  and  was  tried  by  the  jury  on  the 
general  issue  at  the  September  Term,  1860,  Kellogg,  J.,  pre* 
siding. 

The  plaintiff  offered  in  evidence  two  writs  of  attachment 
against  the  plaintiff,  one  in  favor  of  the  National  Life  Insurance 
Company,  and  the  other  in  favor  of  Joseph  Reed,  returnable  to 
Washington  county  court,  at  its  November  Term,  1851.  These 
writs  were  both  served  by  Gleason,  as  deputy  sheriff,  September 
22nd,  1851,  and  the  officer's  returns  thereon  endorsed  stated  Jhat 
he  "  attached  as  the  property  of  said  Briggs  all  the  hay  and 
grain  in  the  barns  and  in  stacks  on  the  farm  of  William  F. 
Briggs,  in  Richmond  &c,  and  left  in  the  town  clerk's  office  in 
Richmond,  a  true  and  attested  copy  of  the  original  writ  with  a 
list  of  the  property  attached,  with  this  my  return  thereon 
endorsed.  I  also  attached,  as  the  property  of  the  defendant, 
Briggs,  19  two  years  old  cattle,  4  yearlings,  81  cows,  8  yokes 
of  oxen,  1  yoke  of  stags,  an  old  carriage,  two  sets  of  double 
harnesses,  1  single  harness,  1  cultivator,  1  plow,  1  straw  cutter, 
1  pair  of  lnrge  wheels,  axletree  and  tongue,.  1200  or  1500  pounds 
of 'cheese,  and  1  pair  of  traverse  sleds." 

The  plaintiff  further  proved  that  the  suits  in  which  these 
attachments  were  made,  were  prosecuted  to  final  judgment  in 
favor  of  the  plaintiffs  therein,  which  was  rendered  at  the  March 
Term,  1862.  The  present  action  was  brought,  however,  before 
the  rendition  of  these  judgments.  These,  judgments  were 
shown  to  have  been  satisfied  by  the  sale  on  execution  of  the 
property  attached  as  above  described,  and  by  levy  on  the  plain- 
tiff 's  real  estate.  * 

To  prove  the  official  character  of  the  defendant,  and  of  Glea- 
son, the  plaintiff  offered  the  record  in  the  office  of  the  county 
clerk  of  Chittenden  county,  of  the  recognizance  of  the  defendant, 
as  sheriff,  taken  on  the  4th  of  December*,  1850,  before  the  first 
assistant  judge  of  the  county  court,  together  with  parol  testi- 
mony, that  the  defendant  acted  as  sheriff  of  Chittenden  county, 
during  the  year  following  the  1st  of  December,  1850. 
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Also,  a  like  record  of  the  appointment  by  the  defendant  of 
Gleason,  as  deputy  sheriff  of  said  county,  dated  December  6th, 
1850,  and  of  the  official  oath  of  said  Gleason,  as  such  deputy, 
with  parol  testimony  that  Gleason  in  fact  acted  as  such  deputy 
daring  the  year  from  6th  December,  1850,  to  December,  1851. 

To  the  admission  of  these  records  and  evidence  the  defendant  ' 
objected,  but  the  court  overruled  the  objections  and  received  the 
testimony,  and  the  parol  evidence  so  received,  tended  to  show 
that  the  defendant  and  Gleason  acted  as  sheriff  and  deputy 
sheriff,  respectively,  as  stated  in  the  plaintiff's  offer.  No  other 
testimony  on  this  point  was  introduced. 

It  appeared  by  the  testimony  on  both  sides  that  the  grain, 
consisting  of  a  quantity  of  oats,  rye  and  wheat,  was,  at  the  time 
of  the  service  of  the  two  writs  above  described,  in  the  straw,  in 
barns  and  a  sheAon  the  plaintiff's  home  farm  in  Richmond,  and 
so  remained  until  after  the  >  commencement  of  this  suit,  no  pos- 
session thereof  having  been  taken  by  Gleason,  except  such  as 
resulted  from  the  leaving  of  copies  in  the  town  clerk's  office,  as 
stated  in  said  returns  on  said  writs,  and  that  the  old  carriage, 
large  wheels  and  traverse  sleds  were  removed  by  Gleason,  or 
under  his  direction,  and  permitted  to  remain  out  doors,  and 
without  shelter,  from  the  time  of  the  attachment  until  after  the 
commencement  of  this  suit,  and  until  *they  were  sold  in  April 
following. 

The  plaintiff's  testimony  tended  to  show  (and  onjthis  point  no 
testimony  was  introduced  oft  the  part  of  the  defendant,)  that  in 
the  spring  of  1851,  the  plaintiff  and  one  Griffin  entered  into  a 
contract,  not  under  seal,  by  which  the  plaintiff  was  to  let  to 
Griffin,  for  one  year  from  the  1st  of  April,  1851,  "  at  the  halves," 
a  portioa  of  the  plaintiff's  said  farm,  together  with  thirty-one 
cows,  a  yoke  of  oxen,  and  sundry  other  things  necessary  for  the 
carrying  on  of  the  farm,  and  the  manufacture  of  butter  and 
cheese,  the  plaintiff  reserving  to  himself  a  portion  of  the  farm, 
including  one  dwelling  house,  a  horse  barn,  and  the  right  to  use 
such  undivided  portion  of  the  buildings  leased  to  Griffin,  as  the 
plaintiff  might  have  occasion  to  use  for  the  storage  of  his  own 
crops,  &c,  during  Griffin's  term  ;  that  Griffin,  pursuant  to  said 
contract,  moved  on  to  the  farm   and   took  possession  of  the 
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property  bo  leased,  in  the  spring  of  1851,  and  remained  in  pos- 
session thereof,  (except  that  portion  which  was  attached  and 
removed  on  the  22nd  of  September,  1851,)  until  the  winter  of 
1851-2 ;  that  a  portion  of  the  oats  attached  was  raised  by 
Griffin  under  the  contract  aforesaid,  and  on  the  22nd  of  Septem- 
ber were  undivided  and  in  the  barn  occupied  by  Griffin  under 
said  contract ;  and  that  the  cheese,  which  was  attached,  was 
manufactured  by  said  Griffin,  under  said  contract,  and  was  in 
his  possession,  and  undivided  when  attached. 

The  plaintiff  claimed  to  recover  for  injuries  sustained  by  the 
cattle,  the  grain,  the  cheese,  harnesses,  old  carriage,  large  wheels, 
and  traverse  sleds,  from  the  alleged  neglect  and  want  of  care  of 
Gleason,  in  respect  to  these  several  articles  while  in  his  hands, 
after  the  22nd  of  September,  and  before  the  commencement  of 
this  suit.  The  plaintiff's  testimony  tended  Uw  prove?  that  the 
cattle  suffered  damage,  and  were  reduced  in  flesh  and  value,  for 
want  of  suitable  care  and  food,  while  in  Gleason's  possession ; 
that  the  cheese  was  not  properly  taken  care  of ;  that  the  grain 
by  reason  of  Gleason's  want  of  care  in  neglecting  to  have  it 
threshed,  was  greatly  eaten  and  damaged  by  vermin ;  and  that 
the  harnesses,  traverse  sleds,  old  carriage,  and  large  wheels, 
were  injured  to  some  extent,  by  exposure  to  the  weather.  The 
defendant's  testimony  tended  to  prove  the  contrary.  The 
defendant  offered  to  show,  that  the  plaintiff,  although  all  along 
aware  of  the  manner  in  which  the  large  wheels,  attached  by 
Gleason,  were  being  kept  and  takeS  •  care  of  by  Gleason,  and 
although  frequently,  while  the  property  was  in  Gleason's  hands 
under  the  attachment,  having  conversations  with  Gleason  relative 
to  the  property,  he  never  made  any  complaints  whatever  of  the 
manner  in  which  Gleason  took  care  of  them.  To  this  evidence 
the  plaintiff  objected,  and  it  was  excluded  by  the  court. 

The  testimony  on  the  part  of  the  plaintiff  tended  to  show,  that 
late  in  the  fall  of  1851,  or  early  in  the  following  winter,  one 
Freeman,  to  whose  premises  the  traverse  sleds,  and  some  of  the 
other  property,  which  was  attached  on  said  22nd  of  September, 
was  taken  by  Gleason  after  the  attachment,  applied  to  Gleason 
for  leave  to  use  the  sleds ;  that  Gleason  told  Freeman  that  ha 
might  use  them  if  Briggs  (the  plaintiff)  was  willing,  and  that 
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thereupon  Freeman  applied  to  Briggs,  or  to  one  Marshall  for 
permission  to  use  them,  and  having  obtained  such  permission, 
either  from  Briggs  or  from  Marshall,  proceeded  to  nse  the  sleds 
daring  a  portion  of  that  winter. 

The  testimony  on  the  part  of  the  plaintiff  farther  tended  to 
show,  that  Marshall  had  been  in  the  employment  of  Briggs,  on 
his  farm  in  Richmond,  for  some  two  years  previous  to  the  lease 
to  Griffin,  of  a  part  of  the  farm  for  one  year  from  1st  April, 
1851,  and  continued  to  live  with  Briggs  in  his  house  on  that 
part  of  the  farm  not  leased  to  Griffin,  until  after  the  commence* 
ment  of  this  suit,  being  during  all  that  time  Briggs'  "  foremost 
hired  man ;"  that  Marshall  was  in  the  habit  while  working  for 
Briggs,  of  occasionally  lending  plows,  hoes  and  other  farming 
implements  belonging  to  Briggs,  and  kept  on  the  farm.  The 
defendant's  testimony  tended  to  show,  that  Briggs  knew  in  the 
time  of  it,  that  Freeman  was  using  these  sleds,  and  made  no* 
objection  thereto. 

The  plaintiff's  testimony  further  tended  to  show,  that  the  car- 
riage, when  attached,  was  an  old  one,  but  not  past  use,  and  that 
it  was  of  some  value,  either  for  use  or  sale,  and  that  the  large 
wheels  were  also  of  some  value  beyond  their  irons.  The  testi- 
mony on  the  part  of  the  defendant  tended  to  prove,  that  neither 
the  carriage  nor  the  large  wheels,  were,  when  attached,  of  any 
value,  except  for  the  iron9  which  were  upon  them. 

The  defendant  also  objected  to  the  testimony  offered  by  the 
plaintiff,  to  show  the  damage  done  by  vermin  to  the  grain,  owned 
in  common  by  the  plaintiff  and  Griffin,  but  the  court  overruled 
the  objection,  and  received  the  testimony. 

The  uucontroverted  testimony  on  the  part  of  the  plaintiff 
tended  to  show,  that  after  the  large  wheels  were  attached,  they 
were  removed  from  under  the  plaintiff's  shed  into  the  highway, 
a  few  rods  from  where  they  were  when  attached,  and  there  left 
until  their  sale  in  April,  1852,  the  place  where  they  were  so  left 
being  in  the  highway,  and  that  the  plaintiff  owned  the  land 
adjoining  to  each  side  of  said  highway. 

Gleason  having  been  called  as  a  witness  for  the  defence,  and 
having  testified  that  the  wheat,  from  an  injury  to  which  the 


Digitized  by 


Google 


CHITTENDEN  COUNTY, 


Briggs  v.  Taylor. 


plaintiff  claimed  to  recover  in  this  action,  was  injured  by  the 
weevil.  The  plaintjff  (having  made  the  proper  preliminary 
examination  of  Gleason,)  offered  to  show,  that  at  a  former  trial 
of  this  case  Gleason  was  a  witness  for  the  defence,  and  was 
examined  in  regard  to  the  condition  of  the  wheat  at  the  time  it 
was  sold  by  him,  and  that  he  did  not  then  mention  anything 
about  the  wheat  being  injured  by  the  weevil.  To  this  evidence 
the  defendant  objected,  but  the  objection  was  overruled,  and  the 
testimony  offered  was  received. 

After  the  plaintiff's  testimony  was  closed,  the  defendant 
requested  the  court  to  order  a  verdict  for  the  defendant,  upon 
the  ground  that  as  the  suits  mentioned  in  the  declaration,  and  in 
which  the  plaintiff  claimed  the  property  in  question  in  this  case 
were  attached,  were  pending  at  the  time  of  the  commencement 
of  this  suit,  the  plaintiff  had  not  at  that  time  any  cause  for 
action  ;  but  the  court  refused  to  so  order. 

The  defendant  requested  the  court  to  charge  the  jury,  among 
other  things,  that  there  was  no  legal  testimony  in  the  case  tend- 
ing to  show  that  the  defendant  was  sheriff,  or  that  Gleason  was 
a  deputy  sheriff,  at  the  time  of  the  attachment  of  the  property 
in  question  ; 

That  the  returns  on  the  National  Life  Insurance  Company 
and  Reed  writs  did  not  show  a  legal  attachment  of  the  grain, 
and  that  consequently  the  defendant  was  not  liable  for  any  injury 
thereto ; 

That  it  was  neither  the  duty,  nor  the  right  of  Gleason  to  have 
had  the  grain  threshed,  and  that  if  the  alleged  damage  to  the 
grain  resulted  wholly  from  Gleason1  s  omission  to  have  it  threshed, 
the  plaintiff  could  not  recover ; 

That  as  the  cheese  and  a  portion  of  the  grain  was  owned 
jointly  by  the  plaintiff  and  Griffin,  the  plaintiff  could  not  main- 
tain an  action  in  his  own  sole  name,  for  any  injuries  thereto,  but 
that  Griffin  ought  to  have  been  joined  as  co-plaintiff,  in  respect 
to  this  part  of  the  property ; 

That  as  to  the  old  carriage  and  large  wheels,  if  the  jury 
should  find,  as  the  defendant's  testimony  tended  to  show,  that 
they  were  of  no  practical  value,  except  for  their  irons ;  and  that 
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they  received  no  detriment,  as  an  article  of  sale,  from  their 
exposure  to  the  weather,  the  plaintiff  could  not  recover  as  to 
them. 

But  the  court  declined  to  charge  the  jury  as  so  requested, 
and  (among  other  things  not  excepted  to,)  instructed  them  as 
follows : 

That  if  the  parol  testimony  tending  to  prove  that  the  defendant 
acted  as  sheriff,  and  Gleason  as  deputy  sheriff,  during  the  year 
1851,  was  credited  by  the  jury,  this,  together  with  the  records 
introduced  by  the  plaintiff  to  show  the  official  character  of  the 
defendant,  and  of  Gleason  as  aforesaid,  would  require  the  jury 
to  find  that  the  defendant  and  Gleason  were  such  officers 
respectively ; 

That  the  returns  on  the  Insurance  Company  and  Reed  writs, 
in  connection  with  the  other  evidence  above  mentioned,  were 
sufficient  to  show  such  an  attachment  by  Gleason,  as  the  defend- 
ant's deputy,  of  all  the  property  in  question  in  this  case,  as 
would  render  tfee  defendant  responsible  for  the  proper  care  of 
the  property ; 

That  as  to  the  old  carriage,  large  wheels,  and  sleds,  if  the 
jury  should  find  that  these,  or  either  of  them,  were  left  by  Gleason 
out  of  doors  and  exposed  to  the  weather,  from  the  time  when 
they  were  attached,  to  the  29th  of  February,  1852,  when  this 
suit  was  commenced,  this  was  such  negligence,  as  would  render 
the  defendant  liable  in  this  action,  and  the  plaintiff  would  be 
entitled  to  recover  some  damage  therefor,  unless  the  jury  should 
find  the  articles  were  past  use,  and  had  no  value  either  for  use 
or  sale,  when  attached,  in  which  case  the  plaintiff  could  not 
recover  as  to  such  articles ; 

That  it  was  the  duty  of  Gleason  to  exercise  such  care  and 
diligence  in  respect  to  the  keeping  of  the  cattle,  and  providing 
them  with  food,  as  the  average  of  careful  and  prudent  men  exer- 
cise with  such  property  of  their  own  ; 

That  if,  for  the  preservation  and  prudent  management  of  the 
grain,  it  was  necesjsary  that  it  should  nave  been  threshed,  it  was 
Gleason's  duty  to  have  had  it  done,  and  if,  by  reason  of  such 
neglect  to  have  the  grain  threshed,  it  suffered  after  it  was 
attached,  and  the  injury  and  destruction  complained  of  accrued 


Digitized  by 


Google 


64  CHITTENDEN  COUNTY, 

Briggs  v.  Taylor. 

after  it  was  attached,  aad  previous  to  the  commencement  of  this 
suit,  the  plaintiff  was  entitled  to  recover  therefor  ; 

That  if  the  cattle,  cheese,  or  grain,  sustained  any  deterioration, 
waste,  or  injury  while  in  Gleason's  hands,  under  the  attachment, 
the  defendant  would  be  prima  facie  liable  to  the  plaintiff,  on  this 
action,  for  the  amount  of  the  loss  resulting  from  such  deterior* 
ation,  waste,  or  injury ;  and  in  that  case  the  burden  would-be  on 
the  defendant,  to  prove  that  such  injury  did  not  result  from  any 
neglect  or  want  of  proper  care  on  the  part  of  Gleason. 

As  to  Marshall's  authority  to  lend  the  traverse  sleds  to  Free* 
man,  the  jury  were  told  that  there  was  no  testimony  in  the  case 
tending  to  f how  any  authority  in  Marshall  to  lend  the  plaintiff's 
property,  which  was  not  on  the  farm,  but  that  if  the  plaintiff 
knew  of  the  use  of  the  sleds  by  Freeman,  and  assented  to  it,  he 
could  not  recover  for  any  injury  to  them  while  in  the  possession 
of  Freeman,  nor  until  after  they  had  been  returned  to  the  pos* 
session  of  Gleason. 

In  regard  to  other  questions  arising  in  the  casj}  the  court  gave 
such  instructions  to  the  jury  as  the  case  required  ;  to  which  no 
exceptions  were  taken. 

To  all  which  rulings  and  decisions  of  the  court,  to  the  refusal 
of  the  court  to  charge  as  requested,  and  to  the  charge  as  above 
detailed,  the  defendant  excepted. 

Hard  &  French  and  George  F.  Edmunds,  for  the  defendant. 

BoberU  db  Chittenden,  for  the  plaintiff. 

Aldis,  J.  The  first  question  and  the  important  one  is,  can 
the  plaintiff,  being  the  general  owner  of  property  attached  by 
one  of  his  creditors,  maintain  a  suit  against  the  attaching  officer 
for  damage  done  to  property  attached  through  the  officer's  neg- 
ligence, while  the  suit  upon  which  the  property  is  attached  is 
still  pending,  and  the  attachment  is  still  in  force. 

The  debtor  is  the  general  owner  of  the  property  ;  the  attach- 
ing creditor  has  a  contingent  lien  by  his  attachment — a  lien 
which  may  be  defeated  by  the  debtor's  paying  the  debt,  or 
replevying  the  property,  or  by  the  creditor's  failing  in  the  suit, 
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or  by  his  coBectiag  his  execution  of  the  debtor  ia  money,  or 
levying  ft  upon  other  property.  An  injury  to  the  property  may 
happen  through  the  officer's  negligence  in  not  properly  taking 
care  of  it,  and  moat  be  an  injury  to  the  debtor  in  any  event* 
To  the  creditor  it  may  be  an  injury  if  the  debtor  has  no  other 
property  from  which  the  debt  can  be  collected,  and  the  injury  to 
the  property  attached  depreciates  its  value  below  the  amount  of 
the  debt ;  otherwise  it  is  no  injury  to  the  creditor.  Hence  the 
creditor  can  never  tell  whether  it  is,  or  is  not,  an  injury  to  him 
till  his  suit  is  perfected  by  judgment,  the  issuing  of  an  execution, 
and  its  levy  on  the  property  attached.  Then  and  not  till  then 
can  he  ascertain  whether  the  officer's  negligence  has  caused  him 
damage ;  and  hence  until  then  he  can  not  sue  the  officer  for 
such  damage.*  This  point  is  conceded  upon  the  argument  by  the 
defendant's  counsel  as  we  understand.  It  is  difficult  to  see  bow 
it  can  be  otherwise. 

But  while  it  is  thus  uncertain  whether  the  officer's  neglect  will 
work  an  injury  to  the  creditor,  it  is  certain  that  it  must  be  an 
injury  to  the  debtor  ;  for  whether  the  property  is  restored  to  him 
or  is  sold  to  pay  his  debts  the  loss  finally  foils  on  him.  Even  if 
the  loss  affects  the  creditor  by  preventing  him  from  collecting 
his  whole  debt,  it  foils  also  upon  the  debtor,  for  he  remains  still 
indebted  for  the  amount  which  would  have  been  paid  if  the 
property  had  not  been  diminished  in  value. 

Thus  the  debtor's  loss  is  absolute  and  immediate — the  credit- 
or's uncertain  and  remote. 

It  seems  highly  unreasonable  to  say  that  the  officer  may  by 
his  negligence  depreciate  or  destroy  the  value  of  the  property 
attached,  and  yet  not  be  liable  to  be  sued  therefor.  He  should 
be  liable  to  somebody.  The  interests  of  all  the  parties  require 
that  his  liability  for  neglect  should  be  ascertained  while  the 
wrong  is  recent,  the  proof  accessible  and  not  forgotten  or  lost  in 
the  lapse  of  time.  So  *  the  officer  may  become  bankrupt.  To 
put  off  a  suit  till  the  rights  of  the  attaching  creditor  are  settled 
by  litigation,  or  as  it  may  be  till  successive  suits  and  attachments 
are  all  ended,  would  not  unfrequently  work  a  delay  fatal  to  any 
recovery  for  the  wrong.  When  to  these  considerations  we  add 
the  further  suggestion  that  the  debtor  is  the  real  owner  of  the 
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property  and  the  real  and  absolute  loser  by  the  misconduct  of 
the  officer,  it  seems  .to  us  very  plain  that  he  should  be  allowed  to 
bring  the  suit,  unless  a  recovery  by  him  of  the  damages  would 
withdraw  them  necessarily  from  the  lien  of  the  creditor.  But 
this  by  no  means  follows.  In  a  suit  brought  by  the  debtor  for 
such  damage  the  officer,  who  is  sued,  or  the  creditor  might  snow 
to  the  court  that  the  damages  were  recoverable  for  property 
subject  to  a  pending  attachment,  and  the  court  would  thereupon 
order  a  stay  of  execution  till  the  creditor's  rights  were  deter- 
mined— or  might  require  the  money  to  be  paid  to  the  clerk  to  be 
held  for  the  benefit  of  the  creditor.  Where  debts  are  subject  to 
the  trustee  process  and  suits  by  the  creditor  have  been  begun, 
and  other  suits  have  also  been  instituted  to  trustee  such  debts, 
it  is  a  frequent  practice  of  our  courts  to  stay  the  rendering  of 
judgment,  or  the  issuing  of  execution  in  such  suits,  until  the 
rights  of  all  interested  can  be  protected.  The  exercise  of  the 
same  power  for  a  similar  beneficial  end  would  preserve  the  dam- 
ages, which  the  owner  of  property  attached  might  recover  of 
the  officer  for  negligence,  to  be  ultimately  awarded  to  the  party 
who  should  be  found  in  the  end  entitled  to  the  same. 

2.  It  is  objected  to  the  maintenance  of  this  suit  that  Griffin 
was  a  co-tenant  with  the  plaintiff  of  a  part  of  the  property  sued 
for,  and  that  the  plaintiff  can  not  maintain  this  suit  alone,  but 
should  have  joined  Griffin. 

In  suits  ex  delicto  this  objection  should  be  pleaded  in  abatement 
to  defeat  the  action.  Upon  trial,  if  not  so  pleaded,  the  objection 
can  only  avail  in  apportioning  or  severing  the  damages ;  see 
Chandler  v.  Spear,  19  Vt.  We  see  nothing  to  distinguish  this 
action  from  ordinary  suits  ex  delicto,  or  to  require  the  application 
of  a  different  rule.  The  ruling  as  to  damages  does  not  appear 
to  have  been  objected  to. 

3.  The  phrase  "  grain"  as  used  in  the  officer's  return  might 
include  grain  in  the  straw.  The  worlds  are  *•  all  the  hay  and 
grain  in  the  barns  and  in  stacks."  If  there  were  grain  in  the 
straw  in  the  barn,  we  think  the  plain  and  ordinary  meaning  of 
the  words  "  all  the  grain  in  the  barn  "  would  include  such  grain, 
though  it  might  include  other  grain. 

4.  Whatever  difficulty  there  may  be  in  determining  the  extent 
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of  an  officer's  duty  in  taking  care  of  property  attached  when  in 
the  process  of  manufacture,  we  see  none  whatever  in  regard  to 
his  dnty  to  thresh  grain  in  the  straw,  when  it  is  necessary  to 
thresh  it  in  order  to  preserve  it  It  is  an  act  which  every 
prudent  man  would  do,  and  about  which  no  prudent  man  would 
hesitate.  It  is  the  ordinary  mode  of  preserving  grain  from  mice 
and  vermin  and  other  causes  of  waste  ;  to  omit  it  is  negligence . 

5.  The  charge  of  the  court  as  to  the  carriage,  wheels,  and 
aled  obviously  intended  to  follow  the  language  of  the  decision  of 
this  case  in  the  28th  Vt.  The  language  of  the  charge  does  not 
in  express  terms  meet  and  fully  answer  the  request  of  the 
defendant  on  this  point.  It  does  not  say,  if  the  carriage  and 
wheels  were  of  no  value  except  for  their  irons,  and  these 
received  no  detriment  from  their  exposure  to  the  weather,  then 
the  plaintiff  can  not  recover  for  damage  to  them.  But  it  says 
in  substance  if  the  carriage  and  wheels  were  past  use  and  had  no 
value  for  use  or  sale  the  plaintiff  can  not  recover.  This  would 
lead  the  jury  to  consider  whether  they  were  of  use  and  value  as 
a  carriage  and  wheels  (for  the  plaintiff's  evidence  tended  to 
prove  they  had  such  use  and  value  ;)  and  to  lead  them  to  under* 
stand  that  if  they  had  not  such  value, — if  they  were  only  of 
value  for  their  irons, — then  the  plaintiff  could  not  recover.  We 
think*  the  charge,  though  not  as  full  and  explicit  as  it  might  ' 
have  been,  and  as  the  request  plainly  demanded,  could  not 
have  misled  the  jury  to  the  injury  of  the  defendant ;  but  gather 
led  them  by  implication  to  that  conclusion  which  on  this  point 
the  defendant  claimed  to  be  correct. 

6.  The  copy  of  Gleason's  deputation,  as  recorded  in  the 
county  clerk's  office,  was  admissible.  Such  record  is  required  by 
law,  Comp.  Stat.  p.  97,  §5  ;  and  may  be  proved  without  proving 
the  loss  of  the  original.  So  that  Gleason  acted  as  a  deputy 
sheriff  was  admissible  to  prove  that  he  was  such. 

7.  The  fact  that  the  plaintiff  often  met  Gleason  and  knew 
how  he  was  keeping  the  property  and  did  not  complain  had  no  * 
tendency  to  show  either  that  Gleason  was  not  negligent,  or  that 
the  damage  was  slight  Mere  silence  of  the  party  is  not 
evidence  against  him  when  nothing  is  said  or  done  requiring  or 
naturally  calling  upon  hw  to  speak.    The  plaintiff  might  well 
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have  been  silent,  relying  on  fab  legal  rights  and  the  defendant's 
responsibility.     There  was  nothing  requiring  him  to  complain* 

8.  The  plaintiff  claimed  damage  for  injury  to  the  wheat  from 
Gleason's  negligence.  Gleason  denied  such  injury,  and  on  this 
trial  claimed  that  the  wheat  was  injured  by  the  weevil.  The 
plaintiff  offered  to  show  that  on  a  former  trial  of  this  case  Glea* 
son,  on  being  examined  on  this  point,  said  nothing  about  injury  to 
the  wheat  by  weevil.  The  evidence  offered  was  clearly  admis- 
sible as  tending  to  discredit  Gleason.  It  is  every  day's  practice 
to  admit  proof  to  show,  that  a  witness  has  testified  to  material 
facts  upon  a  second  trial  which  he  omitted  to  relate  upon  the 
first  Whether  the  fact  tends  much  or  little  to  discredit  the  wit- 
ness must  depend  upon  the  circumstances  of  each  case,  and  the 
explanations  given  by  the  witness. 

9.  Marshall  was  the  plaintiff's  hired  man,  and  had  been  accus- 
tomed to  lend  farming  tools  kept  on  the  farm.  This  would  tend 
to  show  an  authority  in  him  to  lend  such  tools  while  kept  on  the 
farm  in  the  ordinary  way.  Hut  it  wguld  not  tend  to  show  any 
authority  to  lend  such  property  after  it  had  been  attached.  By 
the  attachment  new  relations  arise,  the  condition  of  the  property 
is  changed,  and  the  exercise  of  such  power  by  the  hired  man 
might  affect  the  plaintiff 's  interests  further  and  differently  from 
what  it  would  if  the  property  was  merely  in  its  ordinary  condition 
and  use.  An  authority  in  the  hired  man  to  lend  property  attached 
and  in  the  custody  of  the  sheriff  can  not  be  inferred  from  his 
having  exercised  such  authority  before  attachment  and  when  the 
property  was  in  the  ordinary  use  of  his  employer.  There  was 
no  error  therefore  in  the  ruling  of  the  court,  that  there  was  no 
evidence  to  show  any  authority  in  Marshall  to  lend  the  plaintiff's 
property  which  was  not  on  the  farm. 

These  we  believe  are  the  material  points  urged  by  the  counsel 
for  the  defendant,  on  the  hearing  of  the  case,  and  as  we  find  no 
error  therein  the  judgment  of  the  county  court  is  affirmed. 
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Canfield  Dorwin  v.  Hemax  R.  Smith. 

CbnsideraHon.  Illegal  Contract.  Maintenance.  Statute  of 
Frauds.  Indebitatus  Assumpsit*  Statute  of  Limitations. 
Payment. 

An  injury  to  the  promisee,  as,  for  instance,  if  he  Incurs  expenses  in  reliance 
upon  the  promise,  or  a  benefit  to  the  .promisor,  is  a  sufficient  consideration 
for  a  promise. 

If  the  plaintiff  and  defendant  had,  or  thought  they  had,  a  similar  interest, 
dependent  on  the  settlement  of  the  same  question,  and  the  defendant  prom* 
ised  the  other  that,  If  he  would  commence  and  cany  through  a  suit  In  his 
own  name  to  settle  such  question,  he  would  pay  him  one-half  of  the 
expenses  incurred  by  him  therein,  when  they  should  be  ascertained.  In 
consequence  of  and  reliance  upon  such  promise  the  plaintiff  brought  and 
prosecuted  the  suit  to  a  final  termination.  Held,  that  the  promise  was 
founded  upon  a  sufficient  consideration. 

At  the  time  such  agreement  was  made,  It  was  mutually  expected  that  the 
defendant  would  be  called  as  a  witness  for  the  plaintiff  on  the  trial  of  the 
suit.  As  the  law  then  stood  he  could  not  have  testified  if  objected  to  on  the 
ground  of  interest.  Held,  that  such  mutual  expectation  was  not  equivalent 
to  a  contract  that  the  defendant  should  be  called  as  a  witness,  and  that,  in 
the  absence  of  proof  of  any  corrupt  intent  in  such  expectation,  such  an 
agreement  was  not  void  as  contrary  to  public  policy,  or  as  maintenance. 

The  offence  of  maintenance  now  seems  to  be  confined  to  the  intermeddling  of 
a  stranger  in  a  suit  for  the  purpose  of  stirring  up  strife  and  continuing 
litigation. 

Uefcf,  also,  that  such  promise  was  not  within  the  statute  of  frauds  as  being  a 
promise  to  answer  for  the  debt  of  another. 

Indebitatus  assumpsit  for  money  paid  may  be  maintained  upon  such  a  contract 
to  recover  one-half  the  expenses  sustained  in  such  suit 

tn  such  case  the  statute  of  limitations  would  not  begin  to  run  untfl  after  the 
expense  of  the  suit  had  been  in  fact  paid  by  the  plaintiff. 

A  bill  for  a  portion  of  such  expenses  was  presented  to  the  plaintiff,  who 
thereupon  lent  the  person  claiming  it  a  sura  of  money  larger  than  the 
account,  and  took  his  note  for  the  money  with  the  understanding  between 
them  that  the  account  was  to  go  against  the  note  when  they  should  finally 
settle.  Held,  that  this  was  equivalent  to  a  payment  of  the  bill  by  the 
plaintiff,  so  that  he  might  recover  one-half  thereof  of  the  defendant  in 
assumpsit  for  money  paid. 
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Indebitatus  Assumpsit  for  money  paid.  The  facts  of  the 
case  and  the  rulings  of  the  court  below  are  stated  in  the  opinion 
of  the  court.  The  case  was  tried  by  jury  at  the  April  Term, 
1861,  Pierpoint,  J.,  presiding.  The  defendant  excepted  to  the 
charge  of  the  court.  The  jury  rendered  a  verdict  for  the 
plaintiff. 

N.  Peck  and  George  F.  Edmund*,  for  the  defendant. 

Daniel  Roberts,  for  the  plaintiff. 

Kellogg,  J.  The  plaintiff's  evidence  on  trial  tended  to  show 
that,  prior  to  1851,  he  and  the  defendant  severally  had  levied 
executions,  each  in  his  own  right  and  neither  having  any  interest 
in  that  of  the  other,  upon  distinct  but  adjoining  parcels  of  land 
in  Hinesburg,  which  had,  before  such  levies,  been  conveyed  by 
one  Boynton,  the  debtor  in  said  executions,  by  a  deed  of  con- 
veyance to  one  Lyman  Dorwin ;  that  Lyman  Dorwin  had  died, 
and  that  Noble  L.  Fartch  was  the  administrator  of  his  estate, 
and,  as  such  administrator,  was  in  possession  of  the  lands  so 
levied  on  ;  that  it  was  claimed  by  the  plaintiff  and  defendant 
that  the  deed  from  Boynton  to  Lyman  Dorwin  was  fraudulent 

•  and  void  as  to  Boynton's  creditors  ;  that  the  rights  of  the  plain- 
tiff and  defendant  under  their  respective  levies  depended  on  the 
same  question,  viz.,  the  invalidity  of  the  said  deed, — and  that 
they  so  understood  the  matter,  and  believed  that  the  practical 
effect  of  a  suit  to  test  that  question,  with  a  recovery  therein,  in 

•  the  name  of  either,  would  be  a  surrender  by  the  administrator  of 
the  possession  of  the  land  embraced  in  both  levies ;  that,  after 
a  considerable  negotiation  as  to  which  should  begin  the  suit,  it 
was  finally  agreed  that  the  plaintiff  should  do  so ;  that  there- 
upon, in  August,  1851,  the  plaintiff  and  defendant  entered  into 
an  oral  contract  that  the  plaintiff  should  commence  and  prose- 
cute an  action  of  ejectment  upon  his  levy  against  said  adminis- 
trator, and  that  the  defendant  should  pay  to  the  plaintiff  one- 
half  of  the  expenses  of  so  doing ;  that  it  was  then  and  there 
mutually  expected  that  the  defendant  would  be  called  as  a  witness 
for  the  plaintiff  on  the  trial  of  said  action  ;  and  that  the  said 
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action  was  commenced  and  prosecuted  by  the  plaintiff,  and  tried 
by  a  jury  in  the  county  court  in  this  county  at  the  March  Term, 

1852,  when  the  defendant  was  called  and  testified  as  a  witness 
on  the  part  of  the  plaintiff,  and  a  verdict  was  rendered  for  the 
plaintiff.  The  plaintiff's  evidence  also  tended  to  sho  w  that  it 
was  a  part  of  the  original  understanding  between  him  and  the 
defendant  that  he,  the  plaintiff,  should  go  forward  and  make  the 
necessary  disbursements  in  the  suit,  and  that  the  expenses,  when 
ascertained,  should  be  adjusted  between  them  under  said  agree- 
ment. The  plaintiff  also  gave  evidence  tending  to  show  that, 
during  the  progress  of  the  suit,  he  paid  costs,  fees,  and  other 
expenses  therein  from  time  to  time,  and  that,  after  the  suit 
terminated  by  final  judgment  in  his  favor  at  the  March   Term, 

1853,  he  received  the  taxable  costs  in  the  suit  through  his  attor- 
neys, and  that  he  ascertained  and  paid  the  balance  of  their  fees 
within  six  years  next  before  the  commencement  of  this  suit,  and 
that  he  then  called  on  the  defendant  to  pay  him  the  one-half  of 
such  sum,  who  refused  to  settle  or  pay  any  part  thereof.  A 
portion  of  these  expenses  consisted  of  a  bill  of  one  Toby,  which 
Toby  charged  to  the  plaintiff  and  called  upon  him  to  settle  in 
1856.  The  plaintiff  recognized  the  bill  as  a  debt  against  him, 
but  did  not  pay  it  in  any  other  way  than  by  letting  Toby  have 
a  sum  of  money  larger  than  the  amount  of  the  bill,  and  taking 
Toby's  note  for  the  money,  with  the  understanding  between  them 
that  the  account  was  to  go  against  the  note  when  they  should 
finally  settle,  and  no  other  payment  or  settlement  was  afterwards 
made  between  them. 

The  present  action  is  indebitatus  assumpsit  for  money  paid. 

The  defendant  pleaded  (1)  the  general  issue,  (2)  non  assumpsit 
infra  sex  annos,  and  (3)  actio  non  accrevit  infra  sex  annas.  The 
action  was  commenced  on  2nd  March,  1860.  The  county  court 
on  the  trial  ruled,  and  instructed  the  jury,  that  if  the  contract 
as  claimed  by  the  plaintiff,  and  as  his  evidence  tended  to  prove, 
was  satisfactorily  made  out,  the  plaintiff  was  entitled  to  recover 
one-half  of  all  the  expenses  of  said  action  against  said  adminis- 
trator, with  interest  thereon  from  the  time  of  such  payments,  less 
what  the  plaintiff  had  received  for  the  costs  in  said  action.  The 
defendant  excepted  to  this  ruling  of  the  court,  and  several 
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questions  were  raised  by  him  on  the  trial  which  are  now  insisted 
upon  as  arising  on  his  exceptions. 

L  The  defendant  insists  that  there  was  no  consideration  for 
his  alleged  promise.  The  plaintiffs  evidence  tended  to  show 
that  he  and  the  defendant  had  a  similar  interest,  dependent  upon 
the  settlement  of  the  same  question , — that  question  being  in 
respect  to  the  validity  of  the  deed  executed  by  Boynton  to  Lyman 
Dorwin, — and  that  they  so  understood  the  matter,  and  each 
believed  that  the  practical  effect  of  a  snit  and  recovery  by  either 
would  enure  to  the '  mutual  benefit  of  both  ;  and  that  the  com- 
mencement of  the  action  by  the  plaintiff  against  the  administrator 
of  Lyman  Dorwin  was  the  result  of  considerable  negotiation 
between  the  plaintiff  and  the  defendant,  and  of  the  express 
promise  of  the  defendant  to  share  equally  in  its  expenses.  Under 
the  ruling  of  the  court  the  jury  have  found  that  these  facts  were 
satisfactorily  established  by  the  testimony.  The  action  which 
the  plaintiff  commenced  agaiust  the  administrator  of  Lyman 
Dorwin  may  therefore  properly  be  considered  as  having  been 
commenced  "  at  the  special  instance  and  request "  of  the 
defendant,  and  for  the  purposes  of  the  defendant  as  well  as  for 
those  of  the  plaintiff.  In  Adams  v.  Damey,  6  Bing.  505,  (19 
E.  C.  L.,)  the  plaintiff,  an  occupier  of  lands,  having  been  sued 
with  others  by  the  vicar  for  tithes,  gave  up  the  occupation,  and 
quitted  the  parish  during  the  progress  of  the  suit ;  upon  which 
the  defendant,  a  land  owner  in  the  parish  who  had  a  similar 
interest  in  resisting  the  vicar's  claim,  undertook  to  indemnify  the 
plaintiff  from  all  costs  if  he  would  suffer  the  defendant  to  defend 
the  suit  in  his,  the  plaintiff's,  name ;  and  it  was  held  that  there 
was  a  sufficient  consideration  for  the  defendant's  promise*  So 
in  Goodspmd  v.  Filler,  46  Maine  141,  it  was  held  that  if  the 
defendant  in  a  suit  at  law,  at  the  request  of  a  third  person, 
permits  him  to  assume  the  defence  upon  a  promise  of  such  third 
person  to  indemnify  him  and  pay  all  costs  recovered  against  him, 
each  a  promise  was  not  void  for  want  of  consideration.  It  is 
not  essential  that  the  consideration  should  be  adequate,  in  point 
of  actual  value,  the  law  having  no  means  of  deciding  this  matter, 
and  leaving  the  parties  to  the  free  exercise  of  their  judgments 
fa  respect  to  the  benefits  to  be  derived  from  their  bargains ;  and 
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an  injury  to  the  party  to  whom  the  promise  is  made,  as  if  he 
incurs  expenses  in  reliance  upon  the  promise,  or  a  benefit  to  the 
party  promising,  is  a  sufficient  consideration,  if  the  agreement 
violates  no  rule  of  law.  Cases  are  not  unfrequent  in  which  the 
prosecution  or  defence  of  suits  affecting  or  involving  a  similar  or 
common  interest,  as  in  the  ease  of  water  or  patent  rights,  may 
render  the  combination  of  the  means  of  those  having  a  similar 
interest  to  be  protected  or  defended,  a  matter  of  the  highest 
expediency.  •  Where,  in  such  eases,  expenses  have  been  incurred 
on  the  faith  of  an  agreement  by  one  having  a  similar  or  common 
interest  that  they  shall  be  subsequently  shared  or  paid  by  him, 
the  consideration  for  such  an  agreement,  it  is  believed,  has  never 
been  questioned  or  doubted.  We  regard  the  fact  that  the  plain- 
tiff commenced  and  prosecuted  his  suit  against  the  administrator 
of  Lyman  Darwin -at  the  instance  of  the  defendant,  and  in  reli- 
ance tfpon  his  agreement  to  share  in  its  expenses,  as  furnishing 
a  sufficient  consideration  for  that- agreement,  if  the  agreement 
itself  was  lawful. 

II,  Was  the  defendant's  agreement  void  as  violating  any  rule 
of  law,  or  as  being  against  public  policy  ?  It  is  claimed  by  the 
defendant  that  the  purpose  of  the  agreement  was  to  pervert  or 
control  the  course  of  justice.  This  claim  seems  to  rest  upon  the 
assumption  that  the  mutual  expectation  of  the  parties,  at  the  time 
of  making  the  agreement,  that  the  defendant  would  be  called  as 
a  witness  in  the  suit  to  be  commenced  by  the  plaintiff  against 
the  administrator  of  Lyman  Dorwin,  was  itself  a  part  of  the 
agreement  We  do  not  so  interpret  Ae  statement  in  the  bill  of 
exceptions  in  reference  to  this  mutual  expectation.  It  may  be 
conceded,  as  was  held  in  Stanley  v.  Jones,  7  Bing.  369,  (20  E* 
C.  L.,)  that  an  agreement,  by  one  having  no  legal  interest  in  the 
controversy,  to  procure  and  furnish  evidence,  has  a  direct  and 
manifest  tendency  to  pervert  the  course  of  justice,  and  is  conse- 
quently illegal ;  but  id  this  case  there  was  no  adventure  by  the 
parties  for  a  speculation.  They  were  mutually  interested  in 
reference  to  a  supposed  legal  right,  depending  on  the  same  ques- 
tion, and  their  purpose  was  to  test  the  value  of  that  right.  That 
purpose  was  neither  immoral  nor  unlawful.  It  is  not  expressed 
in  the  bill  of  exceptions  that  it  was  mutually  expected  that  the 
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defendant  would  be,  called  as  a  witness  with  any  corrupt  design, 
or  in  furtherance  of  any  corrupt  purpose  ;  and,  in  the  absence 
of  such  a  statement,  we  are  not  at  liberty  to  presume  that  this 
mutual  expectation  of  the  parties  that  the  defendant  would  be 
called  as  a  witness  contemplated  that  he  should  be  called  for  any 
other  than  a  legitimate  and  honest  purpose.  It  is  true  that,  as 
the  law  then  stood,  he  would  not  have  been  permitted  to  testify, 
if  objected  to,  on  account  of  his  interest  in  the  event  of  the 
suit ;  but  if  that  interest  had  been  released,  as  it  might  have 
been,  or  if  he  was  not  objected  to  as  disqualified  by  reason  of 
interest,  it  would  have  been  his  duty,  when  called  as  a  witness, 
to  have  given  his  testimony.  We  can  not  regard  the  mutual 
expectation  of  the  parties,  that  the  defendant  would  be  called  as 
a  witness  for  the  plaintiff,  as  equivalent  to  a  contract  between 
them  to  that  effect ;  and  it  would,  in  our  judgment,  be  a  forced 
and  unnatural  interpretation  of  the  statement  of  the  bill  of 
exceptions  to  give  to  it  the  effect  of  a  contract.  But  the  defen- 
dant also  insists  that  this  agreement  was  one  for  maintenance, 
and  should  not  be  tolerated  on  that  ground.  The  doctrine  of 
the  ancient  common  law  in  respect  to  this  offence  has  been  much 
narrowed,  and  the  offence  itself  seems  now  to  be  confined  to  the 
intermeddling  of  a  stranger  in  a  suit  for  the  purpose  of  stirring  up 
strife  and  continuing  litigation.  In  Danforth  v.  Streeter,  28  Vt. 
490,  Redfield,  Ch.  J.,  suggests  a  doubt  whether  the  offences  of 
maintenance  and  champerty  as  they  existed  at  common  law  are 
now  recognized  in  this  state.  It  was  well  said  by  Serjeant 
Wilde,  arguendo,  in  Stanly  v.  Jones,  ubi  supra,  that  innumerable 
exceptions  have  been  engrafted  on  the  old  law  of  maintenance, 
which,  if  it  were  construed  according  to  the  ancient  rigor,  would 
impede  the  whole  course  of  modern  business.  In  Findon  v. 
Parker,  11  Mees:  &  W.  675,  it  was  held  that  one  may  lawfully 
agree  to  promote  a  suit  where  he  has  reasonable  ground  to 
believe  himself  interested,  although  in  "fact  he  is  not  so ;  and 
Lord  Abinger,  C.  B.,  after  remarking  that  the  old  cases  in 
respect  to  this  offence  are  now  exploded,  said  that  "  the  sole 
question  is,  have  the  parties  an  interest,  or  do  they  believe  they 
have  an  interest,  in  the  action  ?"  We  are  satisfied  that  this 
offeqee  is  not  committed  by  parties  who  enter  into  an  agreement 
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to  maintain  and  defend  each  other  in  a  matter  in  which  they 
believe  their  interest  to  be  identical.  Such  an  agreement  implies 
no  unlawful  intent,  and  does  not,  as  we  think,  violate  any  rule  of 
public  policy.  We  therefore  regard  the  defendant's  agreement 
as  being  free  from  the  objections  which  have  been  urged  against 
it  on  the  score  of  its  illegality. 

m.  It  is  claimed  that  this  was  a  contract  to  indemnify  the 
plaintiff  against  his  own  debts,  or  to  pay  him  a  share  of  money 
which  he  might  expend  in  the  payment  of  his  own  liabilities, 
and  that  it  was  consequently  within  the  mischief  of  the  statute 
of  frauds,  and  that  the  plaintiff's  evidence  did  not  support  his 
declaration  for  the  reason  that  the  money  paid  by  him,  not  being 
in  discharge  of  any  liability  of  the  defendant,  was  not  paid  to 
the  use  of  the  defendant.  The  agreement,  as  disclosed  by  the 
case,  was  that  the  defendant  should  pay  one-half  of  the  expenses 
of  commencing  and  prosecuting  the  suit,  and  the  plaintiff's  evi- 
dence tended  to  show  that  it  was  part  of  the  original  understand- 
ing that  the  plaintiff  was  to  go  forward  and  make  the  disburse- 
ments in  the  suit,  and  that  the  expenses,  when  ascertained, 
should  be  adjusted  between  the  defendant  and  himself  under  the 
agreement.  The  promise  of  the  defendant  was  not  a  contract  to 
indemnify  the  plaintiff  against  the  plaintiff's  own  debts,  but  was 
a  direct  undertaking  to  repay  to  him  a  share  of  the  money  which 
he  might  pay  on  account  of  the  expenses  of  the  suit,  which 
were  to  be  incurred  at  his  instance,  and  in  reliance  upon  his 
promise.  The  promise  was  therefore  an  original  and  not  a  col-* 
lateral  undertaking  on  the  part  of  the  defendant,  and  related  to 
his  own  debt,  and  not  to  that  of  the  plaintiff,  and  it  is  not 
within  the  statute  of  frauds  as  being  a  promise  to  pay  the  debt 
of  another  person  ;  Adams  v.  Damey,  and  Ooodspeed  v.  Fuller, 
ubi  supra. 

IV.  The  defendant  insists  that  he  was  entitled  to  a  verdict 
on  the  plea  of  non  assumpsit  infra  sex  annos,  and  also  on  the 
plea  of  actio  non  accrevii  infra  sex  annos.  The  case  shows  that 
the  plaintiff  was  to  make  the  disbursements  for  the  expenses  of 
the  suit,  and  that  when  those  expenses  were  ascertained,  they 
were  to  be  adjusted  between  the  defendant  and  himself  according 
to  the  defendant's  agreement.    The  plaintiff  could  have  no  cause 
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of  action  until  he  made  the  necessary  payment*  resulting  from 
the  suit.  The  issue  on  the  plea  of  non  assumpsit  infra  sex  anno*, 
in  this  state  of  the  facts,  became  wholly  immaterial ;  for,  if  it 
had  been  found  for  the  defendant,  the  plaintiff  would  still  have 
been  entitled  to  judgment  upon  the  whole  record ;  1  Williams9 
Saund.  83,  n.  2  ;  2  %b.  319  d.;  2  Chitty  PI.  498,  note  q.  As  the 
plaintiff's  cause  of  action  did  not  accrue  until  the  expenses  of 
the  suit  were  in  fact  paid  by  him,  the  plaintiff  was  entitled  to  a 
verdict  for  one-half  of  the  expenses  paid  within  six  years  next 
before  the  commencement  of  the  suit,  and  the  issue  upon'  the 
plea  of  actio  non  accrevit  infra  sex  anno*  was  properly  found  in 
his  favor. 

Y.  We  consider  the  facts  stated  in  the  case  in  respect  to 
Toby's  bill  as  being  equivalent  to  such  an  actual  payment  of  it 
in  money  by  the  plaintiff  as  would  make  the  defendant  liable  for 
his  share  of  it  according  to  his  agreement. 

VI.  The  effect  of  the  defendant's  undertaking  and  conduct 
was  to  request  the  plaintiff  to  pay  the  expenses  of  the  suit,  for 
the  purpose  of  effecting  a  common  object  in  which  they  were 
mutually  interested,  and  the  plaintiff  did  pay  those  expenses. 
This  was  money  paid  by  the  plaintiff  at  the  defendant's  request. 
The  common  count  in  indebitatus  assumpsit  for  money  paid  is 
maintainable  in  every  case  in  which  the  plaintiff  ha»  paid  money 
to  a  third  party  at  the  request,  express  or  implied,  of  the  defen- 
dant, and  with  an  undertaking,  express  or  implied,  on  his  part  to 
repay  it ;  Chitty  on  Contracts,  (10th  Amer.  Ed.,)  658-9 ;  Brit* 
tain  v.  Lloyd,  14  Mees  6  W.  762,  773.  The  request  to  pay,  and. 
payment  according  to  it,  constitute  the- debt;  and,  for  money  paid 
for  the  .use  of  another,  interest  is  due  from  the  time  of  payment ; 
Gifts  v.  Bryant,  1  Pick.  118 ;  Eeid  v.  Rensselaer  Glass  Factory, 
8  Cowen  393,  and  S.  C  in  Error,  5  %b.  587  ;  Hodges  etaLv. 
Parker  el  oZ.,  17  Vt.  242. 

We  find  no  error  in  the  decisions  of  the  county  court  which 
were  excepted  to  by  the  defendant,  and  the  judgment  of  that 
court  in  favor  of  the  plaintiff  is  affirmed. 
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Ell  Barnum,  qui  tarn,  v.  Azro  F.  Hackbtt. 

Qui  tarn  action*  for  fraudulent  conveyance*  and  judgment*.    Evi- 
dence.    Re*  Gesta.    Declaration*. 

The  defendant  in  a  qui  tarn  action  for  the  penalty  for  taking  a  fraudulent 
judgment,  was  enquired  of,  six  months  after  the  judgment  was  taken,  by 
the  attorney  of  one  of  the  .creditors  who  claimed  to  have  been  defrauded, 
what  his  claim  was  upon  which  he  had  taken  judgment.  He  replied  that 
he  could  not  tell,  but  that  all  the  minutes  were  left  in  the  files  of  the  justice 
who  rendered  the  judgment.  The  attorney  immediately  examined  the 
justice's  files,  but  could  find  no  such  minutes.  Held,  that  these  facts  were 
not  admissible  in  evidence  against  the  defendant. 

Hddt  also,  that  the  subsequent  declarations  of  one  of  the  parties  who  confessed 
the  judgment,  but  who  was  not  a  party  to  the  present  action,  were  not 
admissible  to  prore  that  his  intent  in  confessing  the  judgment  was  fraud- 
ulent. 

Such  declarations,  though  made,  as  the  party  making  them  said  at  the  time, 
while  he  was  on  his  way  to  get  his  share  of  the  money  realized  from  the 
sale  of  his  property  upon  the  judgment  obtained  against  him  by  the  defen- 
dant, are  not  admissible  in  evidence  as  part  of  the  res  gesta.  The  res  gesta 
consisted  of  an  antecedent  transaction,  the  confessing  and  taking  the  judg- 
ment. 

In  a  qui  tarn  action  against  the  creditor  in  a  fraudulent  judgment,  or  the 
grantee  in  a  fraudulent  conveyance,  for  the  statutory  penalty,  it  is  necessary 
that  the  Intent  of  both  parties  to  the  transaction  should  be  ultimately  to 
defraud  creditors.  A  design  to  hinder  or  delay  them  merely  for  a  time  is 
not  within  the  statute. 

The  case  of  Brooks  v.  Clayes  et  al.,  10  Vt.  37,  approved  and  reaffirmed. 

But  If  either  party  to  such  mutually  fraudulent  conveyance  or  judgment 
consists  of  more  than  one  person,  those  who  participate  in  the  fraudulent 
intent  are  not  relieved  from  liability  under  the  statute  by  the  fact  that  all 
of  such  persons  are  not  guilty  of  a  criminal  design. 

In  a  qui  tarn  action  for  the  statutory  penalty  brought  against  the  creditor  in 
an  alleged  fraudulent  judgment,  the  plaintiff  called,  as  a  witness,  one  of  the 
firm  who  were  the  debtors  in  such  judgment,  who  testified,  among  other 
things,  that  his  purpose  in  confessing  the  judgment  was  not  to  defraud  their 
creditors,  and  that  his  partner's  motive  was  the  same  as  his.  The  plaintiff 
introduced  other  testimony  tending  to  contradict  this  statement.  Held,  that 
the  statement  of  the  witness  as  to  his  and  his  partner's  intent  was  not  as 
matter  of  law  conclusive,  but  that  the  plaintiff  was  entitled  to  have  the 
cause  submitted  to  the  jury. 
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This  was  an  action  to  recover  the  penalty  given  by  the  statute 
for  being  parly  to  certain  fraudulent  suits  and  judgments  in 
•fayor  of  the  defendant  against  one  Merchant  and  one  Fiske, 
who  were  partners  in  the  business  of  peddling.  Plea  the  gen- 
eral issue,  and  trial  by  jury  at  the  April  Term,  1861,  Pierpolnt, 
J.,  presiding. 

The  plaintiff  introduced  in  evidence  a  certain  copy  of  a  writ  in 
favor  of  the  defendant  against  Merchant  &  Fiske,  dated  January 
4th,  1860,  together  with  the  officer's  return  thereon,  showing  the 
attachment  of  all  their  property,  and  of  the  record  of  two 
judgments  rendered  by  the  confession  of  said  Merchant  & 
Fiske  in  favor  of  this  defendant  before  a  justice  of  the  peace, 
one  of  said  judgments  being  rendered  on  the  11th  day  of  Jan- 
uary, 1860,  for  the  sum  of  $967.07  damages,  and  $15.96 
costs,  and  the  other  on  the  16th  day  of  January,  1860,  for 
$445.86  damages,  and  $15.96  costs,  and  both  judgments  pur- 
porting to  be  founded  on  the  cause  of  action  set  up  in  the  writ. 

The  plaintiff  then  introduced  John  A.  Child,  Esq.,  as  a  wit- 
ness, who  testified  that,  being  employed  by  creditors  of  Merchant 
&  Fiske,  he  called  on  Hackett  at  his  house,  in  Westford,  on  the 
2nd  of  June,  1860,  and  inquired  of  him  what  his  claim 
against  Merchant  &  Fiske  was,  and  that  the  defendant  told  the 
witness  he  could  not  give  him  a  statement  of  it,  that  all  the 
minutes  and  evidences  of  the  debt  were  left  in  the  files  of  the 
justice. 

The  plaintiff  then  offered  to  show,  by  the  witness,  that,  on 
going  to  the  justice's  files  he  found  no  minutes  nor  evidences  of 
debt  there.  To  this  the  defendant  objected,  and  the  evidence 
was  excluded  by  the  court,  to  which  the  plaintiff  excepted. 

The  witness  then  proceeded  to  state  that  he  found,  at  the 
justice's,  the  original  writ,  which  he  produced,  as  also  an 
original  execution,  dated  January  16th,  1860,  issued  on  the 
judgment  of  $445.86,  and  the  return  of  the  officer  upon  it, 
showing  the  sale  of  the  property  of  Merchant  &  Fiske  attached 
on  the  writ ;  that  the  minute  of  the  second  confession  of  judg- 
ment above  referred  to  was  pasted  over  the  minute  of  the  first 
.  so  as  to  cover  it  up  on  the  back  of  the  original  writ,  and  that 
be,  the  witness,  removed  it  in  presence  of  the  justice. 
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Child  further  testified  that  he  was  acting  for  one  Skinner,  a 
creditor  of  Merchant  &  Fiske,  but  that  he  could  not  say  that  he 
informed  the  defendant  that  he  was  acting  for  anj  of  their* 
creditors. 

The  plaintiff  then  introduced  as  a  witness  Addison'Fiske,  who 
stated  that  he  was  one  of  the  firm  of  Merchant  &  Fiske ;  that 
he  went  into  partnership  with  Henry  E.  Merchant  on  the  5th  or 
7th  October,  1859 ;  that  there  were  written  articles  of  partner- 
ship drawn  up  by  the  defendant ;  that,  at  the  time  of  the  forma- 
tion of  the  partnership  he  had  goods  in  his  cart,  a  horse  and  a 
peddle  cart ;  that  the  value  of  the  goods  he  had  on  hand  was 
$217.16,  according  to  an  invoice  made  at  the  time,  which  was 
made  partly  by  the  defendant  and  partly  by  himself  and  Mer- 
chant, and  that  the  making  of  the  partnership  agreement  and 
the  invoicing  of  his  goods  referred  to  were  done  at  the  house  of 
the  defendant,  and  that  this  was  about  three  weeks  before  he 
went  to  peddling  goods ;  that  when  he  and  Merchant  commenced 
peddling,  in  pursuance  of  their  partnership  agreement,  they 
reckoned  up  the  amount  of  their  goods  and  found  they  had  about 
$1000  worth  of  property,  besides  their  horses,  wagons,  &c . ; 
that  the  witness  peddled  but  seven  days,  and  that  the  entire 
amount  of  the  sales  of  himself  and  Merchant,  from  the  time  they 
commenced  peddling  up  to  the  time  of  the  commencement  of  the 
defendant's  suit  (January  4th,  1860)  against  them,  was  not  more 
than  $125  ;  that,  at  the  time  of  the  confession  of  the  judgments 
referred  to,  he  and  Merchant  had  over  $800  worth  of  goods, 
and  besides,  he,  the  witness,  had  a  horse,  harness  and  peddle 
cart.  The  witness  also  stated  that,  at  the  time,  they  were  owing 
the  plaintiff  about  $200,  and  to  one  Skinner,  of  Montpelier, 
about  $600  ;  that  the  first  he  ever  heard  of  the  suit  against  him 
in  favor  of  Hackett  was  on  the  8th  of  January,  1860,  when  he 
went  to  the  defendant's  ;  that  Merchant  was  there,  and  while  he 
was  there  Merchant  took  him  out  and  told  him  that  Hackett  had 
attached  their  goods  ;  that  he,  the  witness,  asked  what  for  ?  and 
Merchant  replied  that  he  had  heard  that  Barnum  was  going  to 
attach  the  goods,  and  that  he,  Merchant,  had  procured  the 
defendant  to  attach  them  to  keep  the  plaintiff  from  doing  so,  and 
further  told  the  witness  that  the  defendant  had  attached  all  the 
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goods  thai  were  there ;  that  Hackett  was  going  to  make  up  an 
account  against  them,  and  was  going  the  next  day  to  Hydepark 
to  attach  what  goods  there  were  there  ;  that  the  witness  and 
Merchant  then  went  in  and  saw  the  defendant ;  that  the  defen- 
dant told  them  he  had  heard  Barnum  was  going  to  attach  and 
had  sent  one  of  his  clerks  over  to  inquire ;  that  Barnum  was  a 
tricky  man,  and  always  in  such  games  as  that ;  that  the  defen- 
dant said  he  would  sue  them  and  attach  their  goods,  and  help 
them  all  he  could ;  that  they  could  confess  judgment,  have  the 
goods  sold  and  he  would  bid  them  off,  and  let  them  have  them 
back  to  sell  to  pay  their  debts  ;  that  the  witness  told  the  defen- 
dant and  Merchant  that  he  wanted  to  fix  it  so  that  Barnum  and 
Skinner  could  get  their  pay ;  that  he,  the  witness,  did  not  want 
either  Barnum  or  Skinner  to  get  all  the  goods,  and  that  he  did 
not  want  to  be  sued  by  either ;  that  the  defendant  then  said  he 
could  fix  that  so  it  would  be  all  right ;  that  he  would  make  up 
a  book  account  against  them,  sue  and  attach  their  goods  ;  that 
they  could  confess  judgment  on  that  account  and  have  the  goods 
posted  and  sold  ;  that  this  conversation  was  in  Hackett's  parlor ; 
that  he  said  he  would  bid  off  the  goods  and  let  them  go  back  into 
their  possession,  and  they  could  sell  them  and  pay  their  debts  ; 
that  there  was  talk  about  Merchant's  stopping  peddling,  and  his 
and  the  witness  dissolving  partnership  ;  that  the  defendant  told 
the  witness  he  would  send  the  goods  to  him,  at  Hydepark,  and 
let  him  sell  them  ;  that,  at  that  time,  a  part  of  the  goods  were 
at  the  house  of  the  defendant,  in  Westford,  and  part  at  North 
Hydepark,  in  a  store ;  that  the  defendant  said  he  would  send  the 
goods  to  the  witness  after  they  were  sold  at  sheriff's  sale  by  the 
officer. 

The  witness  also  testified  that  three  notes  were  executed  at 
that  time ;  that  he  wrote  one,  Merchant  one,  and  the  defendant 
the  other  ;  that  these  notes  were  signed  by  the  partners.  Mer- 
chant and  Fiske,  and  made  payable  to  the  defendant,  and  deliv- 
ered to  him  at  that  time ;  that  it  was  talked  between  the  three 
that  it  was  best  to  have  the  notes  written  by  different  persons  ; 
that  the  notes  bore  different  dates,  and  all  amounted  to  about 
$700,  and  were  written  for  different  sums  each ;  that  it  was 
talked  that  it  was  best  to  have  dates  and  amounts  different 
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because  they  would  look  better,  and  look  less.  Uke  fraud  j  that 
aaid  notes  were  given  for  no  debt,  bat  the  defendant  laid  he  was 
afraid  the  account  would  not  be  large  enough  to  cover  all  the 
goods ;  that  at  that  time,  nothing  was  said  about  any  debts  being 
doe  from  them  to  the  defendant,  but  the  defendant  said  he  should 
not  use  the  notes,  except  to  save  the  goods  from  Barnum ;  that 
nothing  was  said  about  the  defendant's  account  except  that  it 
was  not  large  enough  to  cover  all  the  goods  ;  that  no  account 
was  shown  them,  but  the  defendant  said  he  could  make  up  a 
book  account 

The  witness  also  testified  that  he  did  not  consider  that  Mer- 
chant &  Fiske  were  owing  the  defendant  any  account  at  that 
time ;  that  it  was  talked  that  they  could  go  to  Mr.  Soule's,  a 
lawyer,  (in  Fairfax,)  and  have  a  confession  drawn  up,  and  then 
go  before  the  justice  of  the  peace  and  confess  judgment  for  the 
notes  and  book  account;  that  this  conversation  was  in  the 
defendant's  house,  and  the  previous  conversation  between  the 
witness  and  Merchant  was  had  in  the  piazza  of  the  defendant's 
house,  and  was  reported  to  the  defendant  when  they  went  in. 

The  witness  also  testified  that  on  the  next  day  (January  9th,) 
the  defendant  and  .the  officer  went  to  Hydepark  to  attach  the 
goods  there ;  that  the  witness  went  there  in  the  afternoon  of  the 
same  day ;  that  while  there  the  defendant  stated  to  one  Ordway 
that  he  and  the  witness  understood  it,  (the  attachment,)  as  all 
right ;  that  on  the  next  day  the  witness  went  back  to  Westford 
in  company  with  the  defendant  and  the  officer,  and  on  the  day 
following,  the  defendant,  witness,  Merchant  and  the  officer,  all 
went  to  Soule's  in  company  ;  that  Soule  then  drew  up  a  minute 
of  a  confession  of  judgment,  at  the  defendant's  request,  on  the 
notes  and  the  book  account,  and  the  witness  identified  the  paper 
testified  to  by  Mr.  Child,  (the  first  confession,)  as  the  one  which 
was  drawn  up  at  Soule's  ;  that  they  then  went  to  the  justice  of 
the  peace,  and  the  witness  and  Merchant  confessed  to  the  judg- 
ment, as  drawn  up  by  Soule,  in  Hackett's  presence,  and  thence 
returned  to  the  defendant's  house  and  staid  there  over  night. 
The  witness  also  stated  that  the  justice,  Whipple,  signed  a  blank 
execution  which  he  gave  them  to  carrv  to  Essex,  and  hajve  fille4 
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out,  as  he  did  not  know  how  to  fill  it  out ;  that  the  witness,  on 
the  daj  following,  returned  to  Hydepark  and  remained  there  till 
the  next  day,  when  the  defendant's  son  came  for  him  to  return  to 
Westford,  and  he  returned  to  West  ford  on  the  day  following; 
that  on  his  return  to  Hackett's,the  defendant  told  the  witness  the 
notes  would  show  fraud,  and  they  would  make  fraud  out  of  it, 
and  it  would  be  a  state  prison  offence  for  all  of  them  ;*  that  the 
•defendant  said  he  could  give  up  the  notes  and  they  could  confess 
judgment  again  on  the  book  account,  and  that  would  hold  the 
goods  ;  that  the  witness  and  Merchant  went  with  the  defendant, 
and  at  his  request,  to  Essex,  in  company  with  the  same  justice  of 
the  peace,  and  confessed  judgment  again  on  book  account  before 
justice  Whipple  ;  that  one  Nichols  was  there  and  drew  up  the 
confession ;  that  the  witness  heard  the  defendant  request  Nichols 
to  do  it ;  that  this  confession  was  on  the  defendant's  book 
account,  but  that  the  witness  did  not  see  it  then,  but  did  see  a 
part  of  the  account  at  Soule's  when  they  first  went  there ;  that 
he  has  never  seen  the  account  since  that  time  and  did  not  sup- 
pose that  they  owed  the  defendant  anything,  ualess  for  board, 
which  could  not  exceed  $25.00  ;  that  the  property  was  sold  on 
execution  by  the  officer  ;  that  the  goods  sold  were  Merchant  & 
Fiske's  goods,  and  that  the  plaintiff's  debt  had  not  been  paid  at 
the  time  of  said  confession  and  sale. 

On  cross-examination,  the  witness  stated  that  he  did  not  intend 
to  defraud  Barnum  or  Skinner,  but  meant  to  provide  for  the 
payment  of  their  debts,  and  Merchant  expressed  the  same  idea ; 
it  was  two  days  after  confession  that  the  defendant  said  the  notes 
would  not  answer  ;  that  the  defendant  afterwards  gave  the  notes 
up  to  the  witness,  and  he  burnt  them  ;  that  Nichols  asked  why 
they  wanted  to  reduce  the  amount  of  the  confession,  and  the 
defendant  replied  that  they  had  paid  up  the  nojes ;  that  neither 
the  witness  nor  Merchant  made  that  statement,  and  did  not 
inquire  if  it  was  the  true  amount  of  the  account ;  that  Nichols 
asked  if  they  would  confess  judgment  on  the  account,  and  they 
did  ;  the  witness  did  not  know  the  amount,  and  did  not  see  the 
book. 

The  plaintiff  then  introduced  one  Asa  Qrdway,  who  testified 
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that  the  defendant,  when  at  Hydepark  to  attach  the  goods,  told 
him  that  he  and  Piske  had  an  understanding  about  it,  and  there 
would  be  no  trouble.  m 

The  plaintiff  next  introduced  one  J.  L.  Crocker,  who  testified 
that  he  was  the  owner  of  the  store  in  Hydepark,  wh  ere  part  of 
the  goods  of  Merchant  &  Fiske  were  kept  previous  to  the 
attachment ;  that  the  witness  had  some  goods  in  the  same  store, 
and  was  shut  out  by  the  defendant  and  the  officer  ;  that  on  the 
witness  becoming  somewhat  excited,  the  defendant  said  to  him 
there  would  be  no  trouble,  as  he  and  Fiske  understood  it ;  that 
on  the  next  moruing  he  had  a  further  conversation  with  the 
defendant,  and  the  defendant  again  stated  there  would  be  no 
trouble,  he  was  going  to  bid  off  the  goods  and  put  them  back  and 
let  Fiske  have  them  again. 

Another  witness,  called  by  the  plain' iff,  testified  that  he  was 
present  at  the  defendant's  at  the  time  of  the  service  of  the  writ 
in  the  present  case,  and  that  the  defendant,  on  being  informed  by 
one  of  the  plaintiff's  counsel  that  the  object  of  this  suit  was. to 
bring  things  right  between  the  defendant  and  Merchant  &  Fiske, 
and  in  reply  to  an  inquiry  made  by  the  plaintiff's  counsel  as  to 
the  basis  of  the  judgments  aforesaid,  stated  that  there  was  no 
fraud  in  obtaining  the  judgments,  and  that  they  were  good  and 
valid. 

The  plaintiff  offered  testimony  to  show  that,  shortly  after  the 
sale  of  the  property  on  the  execution,  Merchant  stated  to  the 
witness  that  the  judgments  were  fraudulent,  and  that  they  were 
confessed,  and  the  property  of  Merchant  &  Fiske  taken  and  sold 
on  the  execution,  in  order  to  avoid  the  plaintiff's  claims,  and 
that  this  conversation  was  had  while .  Merchant  was  on  his 
way  to  Hackett's  for  the  purpose,  as  he  said,  of  obtaining 
his,  Merchant's,  portion  of  the  money  realized  from  the  sale 
of  said  property.  This  testimony  was  objected  to  by  the 
defendant,  and  was  excluded  by  the  oourt,  to  which  the  plaintiff 
excepted. 

The  court  ruled  that  the  plaintiff's  testimony  had  no  tendency 
to  sustain  the  action,  and  ordered  a  verdict  for  the  defendant,  to 
which  the  plaintiff  excepted. 
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Peck,  J.  This  is  a  qui  tarn  action  to  recover  the  penalty 
given  bj  statute  for  taking  certain  fraudulent  judgments  by 
confession  in  favor  of  this  defendant  against  Merchant  &  Fiske, 
with  intent  to  defraud  the  creditors  of  the  judgment  debtors.  It 
comes  here  on  exceptions  taken  by  the  plaintiff  on  trial  before 
the  jury. 

The  first  exception  is  to  the  exclusion  of  certain  facts  offered 
to  be  shown  by  the  plaintiff's  witness,  John  A.  Child.  The 
plaintiff  having  introduced  copies  of  record  of  the  judgments, 
introduced  Child  as  a  witness,  who  testified  that  being  employed 
by  creditors  of  Merchant  &  Fiske,  he  called  on  the  defendant 
Hackett  at  his  house  in  Westford  on  the  2nd  day  of  June,  1860, 
(the  judgments  bearing  date  in  January,  i860,)  and  enquired  of 
him  what  his  claim  was ;  that  the  defendant  told  the  witness  he 
could  not  give  him  a  statement  of  it,  that  all  the  minutes  and 
evidences  of  debt  were  left  in  the  files  ot  the  justice.  He  testified 
that  he  did  not  inform  the  defendant  of  his  employment  by  cred- 
itors* The  plaintiff  then  offered  to  prove  by  the  witness  that  on 
going  to  the  justice  files  he  found  no  minutes  or  evidences  of  debt 
there.  This  the  court  excluded,  and  as  we  think,  properly.  It 
is  claimed  to  be  admissible  as  tending  to  show  that  the  defendant 
made  a  false  statement  in  relation  to  his  claim.  If  it  would  be 
competent  to  show  the  statement  false,  the  evidence  offered  was 
not  sufficient  to  prove  it  so.  The  statement  was  that  the  minutes 
and  evidences  of  the  debt  were  left  in  the  files  of  the  justice. 
The  offer  was  simply  to  show  that  six  months  after  the  date  of 
the  judgments  Child  went  to  the  justice  files  and  did  not  find 
them,  that  is,  the  minutes  and  evidences  of  debt.  The  defendant 
was  not  the  keeper  of  the* justice  files  nor  responsible  for  the 
manner  in  which  he  kept  his  papers ;  nor  did  Child  enquire  of 
the  justice  or  make  known  to  him  his  business,  or  even  see  him, 
at  least  nothing  of  the  kind  is  embraced  in  the  offer.  The  papers 
may  have  been  there  and  on  enquiry  of  the  justice  Child  might 
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perhaps  have  found  them.  More  clearly  stiU  does  the  evidence 
offered  fail  to  show  that  the  •  papers  were  not  left  there.  It  is 
claimed  to  be  admissible  in  analogy  to  the  principle  that  when 
one  refers  another  to  a  third  person  for  information  the  declara- 
tions of  such  third  person  are  evidence.  This  principle  is  limited 
in  its  application  to  peculiar  and  special  cases,  if  it  can  even 
properly  apply  to  any  case  except  where  the  information  thus 
obtained  was  given  for  that  purpose,  and  has  been  acted  on. 
Before  the  plaintiff  can  claim  any  benefit  under  this  rule  he  ought 
at  least  to  show  that  Child  made  enquiry  of  the  justice.  Nothing 
appears  in  this  case  to  make  the  rule  relied  on  applicable. 

The  next  question  is  whether  the  court  erred  in  excluding  the 
declarations  of  Merchant  tending  to  show  his  fraudulent  intent 
in  confessing  the  judgments.  The  criminal  intent  of  Merchant 
in  confessing  the  judgment  was  a  matfrial  fact  in  the  case ;  the  ' 
only  question  is  whether  his  declarations  offered  were  competent 
to  prove  it.  Merchant  is  not  a  party  to  the  suit,  but  is  a  party* 
to  the  alleged  fraudulent  judgment.  The  declarations  were  pot 
made  at  the  time  of  the  confession  of  the  judgment,  but  subse- 
quently. It  is  not  competent  for  a  party,  who  has  made  a  con- 
veyance, afterwards  to  make  declarations  to  be  used  against  the 
grantee  to  impeach  its  validity,  even  though  such  .declarations 
relate  to  his  motive  in  making  the  conveyance.  We  can  not  see 
why  the  principle  should  not  apply  to  a.  judgment  as  well  as  a 
conveyance.  As  to  declarations  of  this  character  made  before 
the  conveyance,  the  authorities  are  not  uniform,  but  it  is  not 
material  what  the  law  is  in  such  case. 

But  it  is  insisted  the  evidence  is  admissible  upon  the  ground 
that  it  is  a  part  of  the  res  gesta.  Merchant  made  the  declarations 
while  on  his  way  to  Hackett's,  as  he  (Merchant)  said,  to  obtain 
his  share  of  the  money  realized  from  the  sales  under  the  judg- 
ment in  question.  To  bring  it  within  this  principle  we  must 
treat  the  fact  that  he  was  going  after  the  mouey  as  the  res  gesta* 
This  is  offered  to  be  proved  by  his  declarations.  Thus  the  res 
gesta  is  first  proved  by  his  declarations,  and  then  the  further 
declaration,  as  to  his  motive  in  confessing  the  judgment,  is  to  be 
admitted  on  the  ground  that  it  is  part  of  the  res  gesta.  This  will 
not  do.    The  res  gesta  in  this  case  is  an  antecedent  act  which 
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had  already  been  completed,  the  confession  of  the  judgment. 
The  intent  offered  to  be  proved  by  the  declarations  had  reference 
to  his  motive  in  doing  that  antecedent  act.  The  declarations  do 
not  accompany  the  act  and  are  not  admissible  on  this  ground. 
Had  they  accompanied  the  act  of  procuring  the  judgment,  the 
argument  would  have  been  more  plausible.  There  was  no  error 
in  rejecting  this  evidence. 

The  next  question  is,  whether  the  court  erred  in  directing  a 
verdict  for  the  defendant.     The  court  adhere  to  the  decision  in 
Brooka-v.  Olayes  and  Morse,  10  Vt  37.     So  far  as  the  questions 
involved  in  this  case  were  there  decided,  that  case  must  govern 
this.     That  was  a  case  of  a  conveyance,  but  the  principles  there 
laid  down  are  applicable  also  to  judgments.    In  that  case  the 
action  was  brought  against  the  grantee  in  the  alleged  fraudulent 
conveyance,  and  in  this  Ase  the  action  is  against  the  creditor  in 
the  alleged  fraudulent  judgments.     The  debt  in  that  case  and 
the  debts  in  this  case  both  stand  in  the  same  relation  to   the 
alleged  fraudulent  transaction.     In  neither  of  the  cases  is  the 
action  against  the  debtor  whose  creditors  are  attempted  to  be 
defrauded.     In  such  case,  in  order  to  fix  the  penalty  upon  the 
defendant,  it  must  be  shown  that  the  intent  to  defraud  creditors 
existed  in  both  parties  to  the  conveyance  or  judgment  at  the 
time  of  the  bpnsaction,  that  is,  at  the  time  the  conveyance  was 
made  or  the  judgment  procured;.    The  ground  of  the  decision  in 
Brooks  v.  Olayes  and  Morse  is  that  a  combination,  concert  or  collu- 
sion between  the  parties  to  defraud  the  creditors,  was  necessary 
to  a  conviction,  and  that  if  the  intent  existed  in  the  mind  of  the 
grantees  only,  the  penalty  is  not  incurred.     The  language  of  the 
court  in  that  case  is  broad  enough  to  warrant  the  conclusion 
from  it,  that  in  all  cases  it  is  necessary.    But  the  rule  that 
requires  the  criminal  intent  to  exist  in  both  parties,  taken  in  its 
most  comprehensive  sense,  does  not  require  all  the  persons  who 
are  parties  to  participate  in  such  corrupt  intent    It  may  exist  in 
both  parties,  the  grantor  and  grantee,  in  the  debtor  and  creditor 
in  the  alleged  fraudulent  judgment,  without  existing  in  all  the 
persons  that  compose  the  party  on  one  side  or  the  other,  if  com- 
posed of  two  or  more.     That  is  not  necessary.     One  of  two 
partners  might  intentionally  mislead  the  other  one,  and  induce  him 
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to  believe  they  were  justly  indebted  to  the  person  to  whom  they 
gave  the  judgment  or  conveyance  ;  or  one  partner  might,  in  the 
absence  and  without  the  knowledge  of  the  other,  procure  a  ficti- 
tious judgment  or  take  a  frandulent  conveyance  to  the  firm,  and 
we  think  even  the  stiict  construction  applicable  to  this,  as  well 
as  to  other  criminal  statutes,  does  not  require  the  rule  to  be 
extended  so  far  as  to  shield  all  in  such  case  because  one  is  inno* 
cent.  There  may  be  such  a  combination  or  common  criminal 
intent  between  grantor  and  grantee  as  to  incur  the  penalty,  not- 
withstanding there  is  a  co-grantor  or  co-grantee  who  is  innocent 
of  the  corrupt  intent. 

It  is  claimed  that  if  one  of  the  parties,  that  is,  the  grantor  or 
grantee,  has  such  intent  ultimately  to  cheat  and  defraud  cred- 
itors, •and  the  other  party  has  an  intent  only  to  delay  creditors 
temporarily  by  preventing  an  attachment,  it  is  sufficient.  In 
such  case  the  conveyance  might  be  void,  but  the  penalty  would 
not  necessarily  be  incurred  because  the  conveyance  was  void. 
The  principle  that  requires  the  corrupt  intent  in  both  parties 
means  a  criminal  intent  in  both. 

The  only  remaining  question  is  whether  the  evidence  on  the 
part  of  the  plaintiff  entitled  him  to  have  the  case  submitted  to 
the  jury.  If  the  testimony  of  Fiske  as  to  his  motive  and  the 
motive  of  Merchant  in  confessing  the  judgments,  is  true,  the 
penalty  in  this  case  was  not  incurred,  whatever  Hackett's  motive 
might  have  been.  But  the  facts  testified  to  by  other  witnesses 
have  tendency  to  show  the  necessary  fraudulent  intent;  and 
Fiske's  testimony  to  the  contrary  as  to  the  motive  was  not  as 
matter  of  law  necessarily  .conclusive,  notwithstanding  he  was 
introduced  by  the  plaintiff.  Fiske  stood  in  such  a  relation  to 
the  transaction  as  might  have  induced  him  to  put  as  favorable  a 
construction  on  his  conduct  and  motives  as  the  truth  would 
warrant  As  to  the  motives  of  his  partner,  Merchant,  it  is  clear 
that  Fiske's  testimony  was  not  conclusive.  The  case,  therefore, 
should  have  been  submitted  to  the  jury. 

Judgment  reversed  and  new  trial  granted. 
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Isaac  Sttcknet  &  Co.  v.  Crake  &  Coloord,  and  Trustee 
Henry  Ladd. 

Assignment  for  the  benefit  of  Creditors.     Trustee  Process. 

An  assignment  for  the  benefit  of  creditors,  if  made  with  the  intent  on  the  part 
of  the  assignor  to  hinder  and  prevent  a  particular  creditor  from  getting  his- 
pay,  either  from  the  assigned  property  or  otherwise,  except  at  the  pleasure 
of  the  assignor,  is  fraudulent  and  Toid  as  against  such  creditor,  notwith- 
standing the  assignee  accepted  and  acted  under  the  assignment  in  good 
nidi  and  In  ignorance  ol  such  purpose  on  the  part  of  the  assignor. 

Such  assignment  would  not  be  rendered  valid  by  the  fact  that  the  particular 
creditor  whom  the  assignor  Intended  to  hinder  from  getting  his  pay,  was  by 
the  terms  of  the  assignment  postponed  to  so  many  other  creditors  whom 
the  assignor  desired  to  have  paid  in  the  order  of  preference  named  in  the 
assignment,  that  the  assigned  property  would  be  exhausted  before  such 
particular  creditor  could  be  reached. 

If  an  assignment  for  the  benefit  of  creditors  be  fraudulent  and  void  as  to  any 
particular  creditor,  such  creditor  may  attach  and  hold  the  personal  property 
and  funds  in  the  hands  of  the  assignee  by  the  trustee  process. 

Bnt  the  assignee  would  not  be  chargeable  under  such  trustee  process  with 
payments  made  by  him  to  creditors,  or  even  to  the  assignor,  and  in  viola- 
tion of  the  assignment,  before  the  service  of  the  trustee  process  unan  him. 

The  assignee  could  not  be  charged  under  such  trustee  process  for  the  amount 
of  a  note  taken  and  held  by  him  for  assigned  property  sold  by  him  on  credit 
before  the  service  of  the  trustee  process. 

Trustee  Process.  The  cause  was  referred  to  a  commis- 
sioner who  reported,  among  other  things  rendered  immaterial  by 
the  decision  of  the  court,  the  following  facts : 

'fiie  defendants  were  formerly  merchants  doing  business  at 
Franklin,  in  this  state,  and  on  the  3rd  of  October,  1855,  were 
possessed  of  goods  and  chattels  and  choses  in  action  amounting 
to  about  $12,500,  including  $1,994  in  cash  deposited  in  the 
Missisquoi  Bank,  at  Sheldon.  On  that  day  they  made  an 
assignment  of  substantially  all  their  property,  except  the  money 
deposited  in  the  Missisquoi  Bank,  to  the  trustee  for  the  benefit 
of  their  creditors.  The  defendants  were  indebted  to  the  plain- 
tiffs  in  about  $8,000,  and  to  other  creditors  to  the  amount  of 
$15,000.  This  assignment  was  made  by  the  defendants  with 
the  purpose  and  intent  of  preventing  and  hindering  the  plaintiff* 
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from  getting  their  pay  on  their  debt,  either  from  the  property 
assigned  or  otherwise,  except  at  the  defendants'  pleasure,  and 
with  the  purpose  and  intent  of  securing  to  their  other  creditors 
named  in  the  second  and  third  classes  of  the  assignment,  in  the 
order  of  preference  there  named,  their  pay  so  far  as  the  property 
•  assigned  would  answer  that  end.  This  assignment  specifically 
described  the  property  assigned  and  the  creditors  to  be  paid 
therefrom,  and  the  order  of  their  payment.  It  provided  that 
the  assignee  should  dispose  of  and  convert  into  money  all  the 
assigned  goods  and  chattels,  according  to  his  best  judgment  and 
discretion,  and  with  all  seasonable  dispatch,  and  collect  all  of 
the  assigned  choses  in  action,  and  apply  the  proceeds,  first, 
to  pay  the  assignee  a  reasonable  compensation  for  his  services, 
and  to  defray  all  cost  and  expenses  reasonably  incurred  by  him 
in  the  discharge  of  his  trust ;  secondly,  to  pay  various  claims 
against  the  defendants  in  favor  of  the  Missisquoi  Bank,  and  also 
one  debt  in  favOr  of  one  Searle.  Then  followed  five  separate 
classes  of  creditors,  each  preferred  in  the  order  in  which  they 
were  stated  in  the  assignment.  The  debt  of  the  plaintiffs  was 
mentioned  in  the  sixth  class.  The  assignment  in  the  last  class 
incluald  all  the  creditors  of  the  assignors  not  specifically  named. 
The  assignee  accepted  the  assignment  in  good  faith,  and  in  igno- 
rance of  any  purpose  on  the  part  of  the  assignors  to  hinder  or 
delay  any  of  their  creditors  He  immediately  took  possession  of 
the  assigned  property  in  the  store  where  it  had  been  kept,  and 
leased  the  store  for  six  months. 

It  was  at  the  time  mutually  expected  and  understood  by  Crane 
and  Ladd,  that  Ladd  should  have  the  assistance  of  Crane  in 
managing  the  business,  and  that  the  business  of  selling  goods  at 
retail  and  on  credit  should  go  on,  and  the  purchase  of  small 
additions  to  the  stock  should  be  made,  until  the  whole  business 
could  be  closed  gradually  in  the  discretion  of  Ladd  most  advan- 
tageously. But  in  this  expectation  and  understanding  Ladd 
acted  in  entire  good  faith  in  fact,  and  in  the  belief  that  it  was 
for  the  benefit  of  the  creditors.  Accordingly  the  business  was 
continued  six  months  or  more  after  the  assignment  was  made, 
sales  being  made  on  credit  to  the  amount  of  $1,704,  and  pur- 
chases of   ordinary  merchandise  being  made  with  assignment 
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funds  to  the  amount  of  $200  or  thereabouts,  which  were  again 
sold  and  the  proceeds  were  pnt  kto  the  assignment  assets. 

The  sales  on  credit  were  all  collected  by  the  assignee,  except 
one  debt  of  $40,  for  which  the  assignee  held  the  purchaser's 
note.  In  all  these  transactions  of  purchase  and  sale  on  credit, 
(excepting  the  $40  debt  not  collected,)  the  clear  result  *in  cash 
was  greater  than  it  would  have  been  had  the  assignee  proceeded 
to  sell  the  assigned  property  for  cash  in  the  ordinary  way  by 
immediate  sales  for  what  the  property  would  bring. 

The  assignee  realized  from  the  assigned  property  $8,383.59, 
and  had  before  this  suit  paid  out  to  the  creditors  first  provided 
for  in  the  assignment,  $8,026.32;  of  which  $1,369.96  was  paid 
out  under  the  circumstances  hereafter  particularly  stated. 

The  $1,994  cash  hereinbefore  mentioned  as  deposited  by  Crane 
&  Colcord  in  the  Missisquoi  Bank  was  realized  by  them  from 
drafts  drawn,  on  the  eve  of  their  assignment  and  in  view  thereof, 
against  produce  in  the  hands  of  their  consignees  in  Boston. 
This  sum  was  kept  out  of  the  assignment  by  Crane,  the  active 
partner,  for  the  purpose  of  securing  it  to  his  private  use,  and 
was  deposited  in  said  bank  under  the  agreement  with  Mr.  Rand, 
the  attorney  of  the  bank,  that  it  should  not  be  drawn  out  until 
the  paper  held  by  said  bank  against  the  assignors,  and  provided 
for  in  the  second  class  of  debts  in  the  assignment,  should  be  paid, 
although  it  was  expected  that  the  assigned  property  would  realize 
sufficient  cash  to  pay  these  debts,  as  it  in  fact  did.  This  money 
remained  there  on  deposit  until  July  19th,  1856,  when  there  was 
due  to  the  Missisquoi  Bank  on  the  paper  it  held,  after  applying 
a  former  dividend  made  by  the  assignee,  the  sum  of  $4,642.45. 
The  assignee  on  that  day  paid  on  this  paper  from  the  assignment 
funds  $3,272.49.  The  residue  of  said  paper  was  paid  to  the 
bank  on  the  same  day  by  Crane,  out  of  the  $1,964  deposited 
there  as  above  mentioned.  The  paper  held  by  the  bank  was 
then  given  up  by  the  bank  to  Mr.  Rand,  then  acting  for  Crane. 
But  the  assignee  was  kept  ignorant  by  Crane  and  Rand  of  the 
full  payment  of  this  paper,  and  supposed  that  said  balance  of 
$1,369.96  was  then  due  thereon,  and  thy/  the  notes  were  given 
to  Rand  to  hold  for  the  bank  in  order  to  Ladd's  more  conven- 
iently paying  the  same,  while  the  purpose  of  Crane  and  Rand 
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was  to  hold  said  notes  in  that  way  and  receive  from  Ladd  the 
residue  of  the  amount  thereof  not  already  paid  by  him,  and  when 
so  received,  for  Band  to  pay  it  over  to  Crane  for  him  to  pay 
such  debts  of  his  with  as  he  might  think  best. 

Accordingly  Ladd,  in  ignorance  of  the  fact  that  said  notes  had 
already«been  paid  fully,  from  time  to  time  between  July  19th, 
1856,  and  the  commencement  of  this  suit,  paid  over  to  Rand  on 
said  notes  sums  amounting  in  all  to  $1,426.72.  But  Band 
paid  in  the  mean  time  by  consent  of  Ladd  $567.80  on  a  note  in 
the  first  class  of  creditors,  called  the  Searle  note,  which  had  been 
omitted  in  the  prior  dividends  and  payment,  but  of  the  balance 
Band  took  $400  to  repay  that  sum  due  him  from  Crane  for 
money  lent  Crane  by  Band,  and  paid  over  the  balance,  being 
$458.92,  to  Crane. 
.  The  money  paid  over  by  Band  to  Crane  as  above  stated,  was 
kept  and  used  by  Crane  in  common  with  his  other  money,  but  at 
some  time  after  the  assignment,  (the  particular  time  did  not 
appear,)  Crane  paid  creditors  named  in  the  third  class  of  the 
assignment  to  an  amount  greater  than  the  sum  he  received  from 
Band. 

At  the  date  of  the  commissioner's  report  there  still  remained 
creditors  preferred  in  the  assignment  to  the  plaintiffs,  unpaid,  to 
an  amount  sufficient  to.  cover  all  assets  in  the  trustee's  hands  in 
any  alternative,  repdrted  by  the  commissioners,  and  these  cred- 
itors claimed  that  the  trustee,  so  far  as  he  had  funds,  should  pay 
to  them. 

The  assignee  had  on  hand  at  the  date  of  his  disclo- 

snre,  assets  in  cash  amounting  to  $307.27 

And  if  he  was  chargeable  with  the  money  paid  to  Band 

on  the  bank  debt,  as  before  stated,  he  had  also         1869.96 


Making  total  cash  1677.28 

But  if  being  so  chargeable  he  should  be  allowed  the 

amount  paid  on  the  Searle  note,  as  above  stated,         567.80 

He  would  then  have  cash  on  hand  to  be  accounted  for,    1109.43 

The  commissioner  a^o  found  that  if  the  assignee  was  legally 

entitled  to  such  compensation  only  for  his  services,  as  if  he  had 
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dewed  up  his  business  without  delay  and  without  buying  and 
selling  on  credit*  then  he  had  overpaid  himself  in  the  matter  by 
the  sum  of  $100,  which  in  that  case  should  be  added  to  the 
amount  before  stated  as  cash  on  hand,  making  $407.27 ;  and 
that  if  the  assignee  was  chargeable  with  the  amount  of  the  debt 
for  his  sale  on  credit  not  coUected,  then  there  should  be  added  to 
the  above  sum  the  amount  of  said  debt  and  interest,  $49. 

At  the  time  of  the  disclosure  the  trustee  had  on  hand  of  the 
specific  articles  assigned,  one  set  of  hay  scales  worth  $113. 
0  The  commissioner  upon  these  facts  decided  pro  forma  that  the 
trustee  was  not  chargeable. 

Upon  this  report  the  county  court  adjudged  the  trustee  not 
chargeable,  to  which  the  plaintiffs  excepted. 

haac  F.  EedfiM,  for  the  plaintiffs. 

J.  Rand,  for  the  trustee. 

Poland,  Ch.  J.  The  plaintiffs  claim  to  hold  the  trustee  liable 
for  funds  that  came  into  his  hands  by  an  assignment  made  by 
the  principal  debtors  to  him  as  assignee  for  the  benefit  of  their 
creditors. 

The  commissioner  to  whom  this  case  was  sent  by  the  county 
eourt  to  ascertain  and  report  the  facts,  reported  "that  said  Crane 
&  Colcord  made  said  assignment  with  the  purpose  and  mtent  of 
preventing  and  hindering  the  plaintiffs  from  getting  their  pay  on 
their  said  debt,  either  from  the  property  assigned  or  otherwise, 
except  at  the  pleasure  of  said  Crane  &  Colcord,  and  with  the 
purpose  and  intent  of  securing  to  their  ether  creditors  named  in 
the  second  and  third  classes  of  the  assignment,  in  the  order  of 
preference  there  named,  their  pay  so  far  as  the  property  assigned 
would  answer 'that  end."  The  commissioner  also  reported  that 
the  trustee  was  wholly  ignorant,  at  the  time  said  assignment  was 
made  to  him,  of  any  such  purpose  of  Crane  &  Colcord  to  delay, 
hinder,  or  defraud  the  plaintiffs. 

The  plaintiffs  insist  that  the  existence  of  such  unlawful  pur- 
pose and  design  in  making  said  assignment  by  Crane  &  Colcord, 
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renders  such  assignment  fraudulent  and  void  as  to  their  creditors, 
or  at  least  as  to  the  plaintiffs,  though  the  assignee  at  the  time  of 
accepting  the  assignment  was  ignorant  of  such  purpose. 

The  authorities  which  have  been  produced  seem  to  establish  the 
position  assumed.  In  Rathbone  &  Dow  v.  Plainer,  18  Barb. 
272,  it  was  decided  that  an  assignment  made  by  a  debtor,  of  his 
property,  with  the  fraudulent  intent  to  hinder,  delay  and  defraud 
his  creditors,  is  void,  although  his  assignees  are  free  from 
all  imputation  of  participating  in  his  fraudulent  designs,  and 
they  are  themselves  bona  fide  creditors  of  the  assignor,  and  au 
to  take  the  entire  avails  of  the  assigned  property,  to  pay  their 
preferred  debts. 

The  same  doctrine  was  also  fully  held  in  Wilson  v.  Forsyth  et 
aL,  24  Barb.  105.  &>uld,  J.,  who  delivered  the  opinion  of  the 
court,  says,  "  It  will  not  do  to  say  that  honesty  of  purpose  in 
the  assignee  has  any  effect  whatever  on  that  of  the  assignor,  and 
this  latter  is  the  intent  with  which  the  assignment  is  made.  He 
makes  the  assignment,  and  no  one  else,  and  the  making  intent  is 
his,  and  no  one's  eke."  So  in  a  case  in  1  Sandf.  Ch.  85,  the 
Vice  Chancellor  says,  speaking  of  a  general  assignment  in  trust 
for  creditors,  "  If  Phillips  made  it  with  the  intent  to  hinder, 
delay  or  defraud  creditors,  it  is  void,  although  his  assignees  were 
perfectly  honest,  and  entirely  ignorant  of  his  designs."  The 
opinions  in  these  several  cases  seem  to  be  well  supported  in  their 
reasoning,  upon  general  legal  principles,  and  by  many  authorities 
more  or  less  analogous  to  the  point  decided.  The  same  doctrine 
is  also  laid  down  by  Mr.  Burrill  in  his  work  on  Assignments,  2nd 
Ed.,  421  and  422. 

We  are  satisfied  that  upon  principle,  aside  from  authority, 
thh  is  the  true  view  of  the  law.  Probably  no  one  would 
doubt  but  that  when  the  assignor's  object  in  making  a  general 
assignment,  was  to  avoid  payment  of  all  his  debts,  it  would  be 
fraudulent  and  void ;  why  then  should  it  not  be  so  regarded, 
when  his  object  is  to  defraud  a  single  creditor ;  at  least  so  far 
as  such  creditor  is  concerned  ?  It  has  been  sometimes  attempted 
(though  it  is  hardly  done  in  the  present  case)  to  liken  a  general 
assignment  to  a  trustee  or  assignee  for  creditors,  to  a  sale  to  a 
bona  fide  purchaser  for  value,  or  to  a  particular   creditor  in 
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satisfaction  of  his  own  debt,  in  both  of  which  cases,  the  good 
faith  of  the  grantee  will  enable  him  to  hold  the  property,  though 
the  grantor  was  actuated  by  a  dishonest  design  to  defraud  some 
creditor.  But  in  the  case  of  a  trust  assignment,  there  is  really 
in  making  the  assignment  but  one  party,  the  assignor ;  he  is 
ordinarily  the  only  one  who  has  any  purpose  or  motive  in  the 
transaction,  and  they  are  often  wholly  completed  without  the 
knowledge  of  the  assignee,  and  if  he  has  knowledge,  he  is  a 
merely  nominal  party,  who  pays  no  consideration,  and  parts 
with  no  right  in  the  transaction.  The  obligation  of  the  assignor 
to  his  creditors,  and  his  duty  to  make  payment  to  them,  is  a  suf- 
ficient consideration  to  support  the  assignment  in  trust  as  a  valid 
contract,  if  made  honestly  and  in  good  faith  by  the  assignor,  but 
if  the.  intent  of  the  assignor  be  fraudulent  and  unlawful,  there 
is  no  countervailing  equity,  and  good  faith,  like  that  of  a  bona 
fide  purchaser  for  value,  to  overcome  it.  It  is  argued  for  the 
trustee,  however,  that  in  the  present  case  such  unlawful  design 
of  the  assignors  could  have  no  effect  because  it  really  was  wholly 
ineffectual,  and  the  same  result  would  have  been  produced  by  the 
assignment  i£  made  with  ever  so  honest  a  purpose  ;  that  as  the 
law  when  this  assignment  was  made,  allowed  the  assignor  to 
prefer  creditors,  and  say  which  should  be  first  paid  under  the 
assignment,  and  as  the  property  proved  insufficient  to  pay  all, 
the  plaintiffs,  who  were  placed  in  the  lowest  class  of  creditors, 
would  have  received  nothing,  though  the  assignors  might  have 
desired  they  should  oe  paid.  But  it  is  the  dishonest  design  and 
intent,  which  the  statute  is  aimed  against ;  it  is  the  unlawful 
intent  which  avoids  the  contract,  and  not  the  mere  consequence 
or  result  of  it.  So  it  is  well  established,  that  a  conveyance  of 
property  is  not  necessarily  void  under  the  statute  because  its 
effect  may  be  to  hinder  and  delay  creditors,  if  there  be  no  dis- 
honest design  to  produce  such  effect  in  making  it.  In  the  early 
case  of  Meux  v.  Howell,  4  East  1,  Lord  Ellenborough  said, 
"It  is  not  every  feoffment,  judgment,  &c.,  which  will  have  the 
effect  of  delaying  and  hindering  creditors  of  their  debts,  &c, 
that  is  therefore  fraudulent  within  the  statute,  for  such  is  the 
effect  pro  ianio  of  every  assignment  by  one  who  ha/  creditors. 
Every  assignment  of  a  man's  property,  however  good  and  honest 
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the  consideration,  moat  diminish  the  fund  oat  of  which  satisfac- 
tion  is  to  be  made  to  his  creditors.  Bat  the  feoffment,  judgment, 
&a,  must  be  devised  of  maHce,  fraud,  or  the  like,  to  bring  it 
within  the  statute."  The  same  distinction  has  been  observed  m 
almost  innumerable  cases  since.  See  Bttrrill  on  Assignments 
404,  and  several  subsequent  pages. 

Upon  this  ground  we  are  all  satisfied  that  the  plaintiffs  have 
the  right  to  treat  this  assignment  by  the  principal  debtors  to 
the  trustee  as  being  fraudulent  and  void.  It  therefore  becomes 
unnecessary  to  consider  the  various  other  objections  taken  to  it. 

The  assignment,  as  to  the  plaintiffs,  being  illegal  and  void, 
whatever  was  in  the  trustee's  hands,  under  it,  when  the  trustee 
attachment  was  served,  was  reached  by  such  attachment  and 
holden  by  it,  as  effects  and  credits  belonging  to  the  principal 
debtors. 

As  the  trustee  acted  in  good  faith  in  taking  the  assignment 
and  in  carrying  out  its  provisions,  it  is  not  claimed  by  the  plain- 
tiffs, that  he  can  be  made  liable  for  any  funds  he  received  under 
it,  which  he  had  paid  out  to  the  creditors  pursuant  to  the  terms 
of  the  assignment.  The  trustee  admits  that  he  had  in  his  hands 
of  said  assigned  property  at  the  time  of  the  service  of  the  plain- 
tiffs' writ,  the  sum  of  $307.27  in  money — a  note  of  $40,  taken 
for  some  of  the  property  sold  on  credit,  and  a  set  of  hay  scales. 

We  see  no  reason  why  the  trustee  should  not  be  held  liable  for 
the  $307.27,  and  also  for  the  hay  scales  as  specific  property  in 
his  hands. 

The  plaintiffs  claim  that  he  should  be  made  liable  not  only  to 
this  extent,  but  also  for  various  other  sums  which  had  passed 
out  of  his  hands  before  the  trustee  suit  was  brought,  upon  the 
ground  that  they  were  paid  out  in  violation  of  the  provisions  of 
the  assignment,  and  of  his  duty  as  assignee. 

In  this  category  they  claim  to  hold  the  trustee  for  the  funds 
received  by  him  for  his  own  services ;  for  $100  paid  for  rent 
of  store ;  for  the  $40  note  taken  for  goods  sold  on  credit ;  and 
for  the  money  paid  to  Rand  on  notes  against  the  principal 
debtor,  $858.92. 

The  theory  of  the  plaintiffs'  counsel  as  to  these  claims  is  this, 
that  though  the  plaintiffs  are  only  entitled  to  hold  the  trustee  at 
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all,  trpott  fht  ground,  tliat  as  to  them  the  assignment  was  wholly 
void  and  inoperative,  and  that  the  property  received  by  the 
trustee  Was  still  the  property  of  the  principal  debtors,  yet  that, 
sAeeding  in  this,  they  are  then  entitled  to  take  their  place,  as 
the  sole  creditors  under'  the  assignment,  and  call  the  trustee  to 
account  for  whatever  he  received  under  the  assignment,  and  to 
bold  him  liable  for  any  departure  from  its  provisions. 

It  appears  to  us  that  this  ground  is  wholly  untenable,  and 
entirely  at  variance  with  the  ground  upon  which  the  plaintiffs 
are  allowed  to  hold  the  trustee  at  all ;  that  the  plaintiffs  can  not 
be  allowed  to  say  that  the  assignment  is  void,  and  that  the 
assigned  property  still  belonged  to  the  assignors,  and  that  being 
granted,  to  then  turn  round  and  claim  that  the  trustee  held  the 
property  for  the  creditors,  and  for  them  especially,  under  the 
assignment,  and  call  for  an  accounting  on  that  basis. 

Whether  the  creditors  under  the  assignment  could  hold  the 
trustee  liable  for  the  money  paid  to  Rand  upon  the  demands 
which  were  named  in  the  schedule  of  first  class  claims,  but  which 
bad  really  been  paid  by  the  principal  debtors  themselves,  it  is 
not  necessary  to  decide.  As  it  was  done  in  good  faith,  with  no 
knowledge  that  they  had  been  paid  by  the  principal  debtors,  and 
it  does  not  appear  that  the  trustee  was  guilty  of  any  negligence 
in  not  knowing  it,  it  would  seem  at  best  doubtful,  if  he  could  be 
made  liable  even  upon  that  basis.  But  so  far  as  the  plaintiffs 
are  concerned,  who  utterly  repudiate  the  assignment,  and  claim 
that  the  funds  all  the  while  belonged  to  the  principal  debtors,  it 
seems  clear  they  can  not  complain  of  it.  If  the  money  had 
been  paid  over  directly  to  the  principal  debtors,  before  the 
trustee  suit  was  brought,  we  do  not  see  how  they  could  well 
claim  to  hold  the  trustee  for  it.  As  to  the  sum  paid  for  store 
rent,  and  the  sum  received  by  the  trustee  for  his  services  in  the 
business,  these  appear  to  have  been  assented  to  by  the  principal ! 
debtors,  and  the  creditors  who  did  not  dissent  to  the  assignment, 
and  we  do  not  see  how  the  plaintiffs  can  complain  of  them. 

The  (40  note  is  to  be  regarded  as  a  note  in  the  hands  of  the 
trustee  belonging  to  the  principal  debtors, but  the  trustee  cannot* 
be  holden  for  it,  as  has  been  often  decided. 

As  the  trustee  is  found  to  have  conducted  in  good  faith a»4 
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been  guilty  of  no  fraud,  we  see  no  ground  to  deprive  him  of  his 
costs  in  the  county  court.  In  this  court  the  plaintiffs  will  be 
entitled  to  recover  their  costs  against  the  trustee,  as  they  succeed 
in  reversing  the  judgment  below. 

The  judgment  of  the  county  court  is  reversed}  and  judg 
rendered  that  the  trustee  is  liable  for  the  sum  of  $307.27  in  his 
hands,  and  for  the  hay  scales  as  specific,  property. 


ignrcht 


John  Moore,  David  Moobe,  and  William  H.  Moore, 
appellants,  v.  The  Estate  of  Richard  Moore,  deceased. 

Descent. 

The  Legislature  by  a  special  act  provided  that  A.  should  be  heir-at-law  of  S., 
"in  as  full  and  perfect  a  manner  as  if  she  had  been  the  latter's  daughter, 
born  in  lawful  wedlock."  S.  died  before  A.  Hddt  that  A.  did  not  by  virtue 
of  this  act  become  entitled  to  any  share  in  the  estate  of  a  brother  of  S., 
who  died  intestate  after  S.,  and  from  whom  S.,  if  she  had  been  living, 
would  have  inherited. 

Appeal  from  the  decree  of  the  probate  court  ordering  distri- 
bution of  the  estate  of  Richard  Moore,  deceased.  Richard 
Moore,  being  the  owner  of  certain  estate  situate  in  this  state, 
died  intestate,  leaving  no  issue  nor  widow  nor  father  nor  mother 
nor  lineal  heir.  The  appellants  were  his  only  surviving 
brothers.  Sally  Dunbar,  wife  of  John  B.  Dunbar,  of  Swanton, 
was  his  only  sister.  She  died  before  the  intestate,  April  12th, 
1859,  without  issue  born  of  her  body.  In  1849,  the  legislature 
passed  the  following  enactment : 

"  Sec.  3.  Amanda  M.  Pennock,  of  Swanton,  in  the  county 
of  Franklin,  shall  hereafter  be  known  and  called  by  the  name  of 
Amanda  Melissa  Dunbar,  and  she  is  hereby  constituted  heir-at- 
law  of  John  B.  and  Sally  Dunbar,  of  said  Swanton,  in  as  full 
and  perfect  a  manner  as  if  she  had  been  the  daughter  of  the 
said  Jolm  B.  and  Sallv  Dunbar,  born  in  lawful  wedlock. 
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"  Sec.  1.  Section  3  of  this  act  shall  not  tajte  effect  until  the 
said  Amanda  M.  Pennock,  and  the  said  John  B.  and  Sally 
Dunbar,  shall  have  made  their  assent  thereto,  in  writing,  under 
their  hands  and  seals,  in  the  presence  of  two  witnesses,  and 
caused  the  same  to  be  recorded  in  the  town  clerk's  office  in  the 
town  of  Swanton."     See  Acts  of  1849,  No.  99,  p.  145. 

The  conditions  named  in  the  fourth  section  of  this  act  were 
fully  complied  with,  and  the  said  Amanda  M.  Pennock  became 
the  heir  of  John  B.  and  Sally  Dunbar.  She  afterwards  married 
Lewis  A.  Wright.  She  claimed  one  equal  undivided  fourth  part 
of  the  intestate's  estate,  and  the  probate  court  allowed  her  claim, 
and  decreed  the  estate  of  Richard  Moore  to  be  distributed  in 
equal  shares  to  her  and  the  appellants.  From  this  decree  the 
appellants  appealed  to  the  county  court,  and  the  cause  was  tried 
by  the  court  at  the  September  Term,  1SG1,  Aldis,  J.,  presiding. 
The  county  court  reversed  the  decree  of  the  prebate  court  and 
ordered  the  said  estate  to  be  distributed  in  equal  shares  to  the 
appellants.     To  this  decision  Mrs.  Wright  excepted. 

William  C.  Wilson  and  Reman  S.  Royce,  for  Mrs.  Wright. 

White  &  Sowles,  for  the  appellants.  # 

Poland,  Ch.  J.  By  the  act  of  the  legislature  passed  in 
1849,  and  the  action  taken  under  it,  Mrs.  Wright  became  heir- 
at-law  to  Mr.  and  Mrs.  Dunbar,  and  entitled  to  inheritance  in 
any  estate  of  which  they  should  die  seized,  however  that  estate 
might  have  come  to  them.  If  Richard  Moore  had  deceased 
before  Mrs.  Dunbar,  and  she  had  received  a  portion  of  his 
estate  as  one  of  his  heirs,  then  on  her  decease,  Mrs.  Wright 
would  have  inherited  it  from  her,  by  force  of  the  heirship  cre- 
ated by  said  act.  But  Mrs.  Dunbar  having  died  before  Richard 
Moore,  no  interest  ever  vested  in  her  in  any  part  of  his  estate, 
as  no  one  can  be  heir  to  a  person  living.  The  point  presented 
by  the  case  is,  whether  Mrs.  Wright  on  the  decease  of  Richard 
Moore,  became  one  of  his  heirs,  by  right  of  representation 
through  Mrs.  Dunbar,  who  would  have  been  an  heir,  if  she 
fca<j   then   \>een  livjpg.      Richard  Moore's  estate   was  to  "be 
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distributed,  under  the  fourth  rule  of  descent,  given  by  our 
statute,  "  in  equal  shares  to  his  brothers  and  sisters,  and  to  the 
legal  representatives  of  any  deceased  brother  or  sister.  Under 
the  English  statute  of  distributions  22  and  63,  Car.  II,  c.  JO, 
(from  which  this  fourth  rule  is  substantially  copied,)  the  "  rep- 
resentatives of  a  deceased  brother  or  sister,  have  been  always 
held  to  mean  the  lineal  descendants  of  such  brother  or  sister, 
and  not  to  extend  to  any  other  persons,  who  might  be  entitled 
to  inherit  their  estates,  if  they  left  no  lineal  descendants.  Such 
tas  always  been  the  construction  given  to  our  own  statutes,  and 
this  is  not  controverted  by  the  counsel  for  Mrs.  Wright.  But 
they  claim  that  the*  statute  of  1849,  constituting  Mrs.  Wright 
heir  of  Mr.  and  Mrs.  Dunbar,  has  in  legal  effect  made  Mrs. 
Wright  the  child  and  the  lineal  descendant  of  Mrs.  Dunbar, 
so  as  to  bring  her  within  this  rule.  The  act  constitutes  Mrs. 
Wright  heir-ajt-law  of  Mr.  and  Mrs.  Dunbar,  "  in  as  full  and 
perfect  a  manner  as  if  she  had  been  the  daughter  of,  &c,  born 
in  lawful  wedlock." 

It  is  hardly  claimed,  that  if  the  act  had  merely  constituted 
Mrs.  Wright  heir-at-law  of  Mr.  and  Mrs.  Dunbar,  it  would 
have  had  this  effect,  but  the  subsequent  words,  it  is  insisted,  ' 
c#rid  have  been  used  for  no  other  purpose,  and  are  mere  useless 
surplusage,  unless  such  effect  be  given  them.  But  it  seems  to 
us  that  these  additional  words  were  used  to  show  the  extent  and 
define  the  limits  of  the  heirship  thus  created. 

Suppose  the  act  had  merely  declared  that  Mrs.  Wright  should 
be  heir-at-law,  and  Mr.  and  Mrs.  Dunbar  left  at  their  decease 
children  living,  as  well  as  Mrs.  Wright.  Is  Mrs.  Wright  to 
inherit  the  whole  to  the  exclusion  of  the  children?  These 
words  were  added,  as  we  think,  to  avoid  any  such  difficulties, 
and  the  substance  of  the  act  is,  that  Mrs.  Wright  is  made  heir- 
at-law  of  Mr.  and  Mrs.  Dunbar  to  take  the  share  she  would  be 
entitled  to  as  their  child. 

If  Mrs.  Wright  is  entitled  to  share  in  the  estate  of  Richard 
Moore,  it  must  be  as  one  of  his  heirs,  and  not  as  heir  to  Mrs. 
Dunbar,  because  she  never  had  any  right  or  interest  in  the  estate 
whatever.  If  it  were  competent  for  the  legislature  to  enact 
that  Mrs,  Wright  should  be  heir-at-law  to^ir.  and  Mrs.  Duqbar, 
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and  also  to  be  an  heir-at-law  to  the  estate  of  any  other  person 
by  representation,  as  their  children  would  be,  by  their  signifying 
their  assent  to  the  act,  they  have  not  done  so.  She  is  merely 
made  heir-at-law  of  Mr.  and  Mrs.  Danbar,  to  share  as  their 
child*  It  is  not  enacted  that  she  is  their  child  ;  or  that  she  is 
to  be  considered,  and  taken  in  law,  to  be  their  child.  The  act 
does  not  make  her  an  heir  of  Richard  Moore,  or  confer  upon 
her  any  right  of  heirship  to  others,  by  right  of  representation. 
We  can  not  go  farther  than  the  statute,  which  merely  authorizes 
her  to  take  directly  as  heir  from  Mr.  and  Mrs.  J3  unbar. 

No  authority  has  been  produced,  and  we  know  of  none,  to 
the  precise  question  presented  by  this  case,  but  the  cases  cited 
by  the  appellants'  counsel  seem  to  go  at  least  the  full  extent  of 
supporting  what  we  now  hold.  In  Stevenson's  Heirs  v*  SuRivant^ 
5  Wheaton  207,  under  this  statute,  "  Bastards  shall  also  be 
capable  of  inheriting,  or  of  transmitting  inheritance  on  the  part 
of  their  mother,  in  like  manner  as  if  they  had  been  lawfully 
begotten  of  such  mother,"  the  question  arose,  whether  a  bastard 
could  take  property  left  by  a  deceased  legitimate  brother,  the 
mother  having  previously  deceased  ;  and  it  was  decided  that  he 
could  not,  though  the  mother,  if  living,  would  have  inherited 
the  property  of  the  legitimate  son,  and  upon  her  decease,  the 
bastard  son  would  have  inherited  it  from  her.  The  principle 
settled  by  the  case  was,  that  though  the  statute  made  the 
bastard  heir  to  his  mother,  and  made  her  heir  to  him,  yet  he 
could  not  inherit  from  his  legitimate  brother  by  right  of  repre-* 
sentation  on  the  part  of  his  mother. 

Under  a  very  similar  statute  in  Ohio,  it  was  decided  in 
Little's  Lessee  v.  Lake  et  al.9  8  Ohio  289,  that  an  estate  left 
by  a  bastard,  would  not  go  to  the  brothers  and  sisters  of  his . 
mother,  previously  deceased,  though  they  were  the  legal  heirs  of 
such  mother. 

Our  own  statute  relative  to  the  rights  of  bastards  to  inherit, 
is  substantially  the  same,  making  them  legal  heirs  to  their 
mothers,  and  their  mothers  to  them. 

But  it  has  very  recently  been  held  by  this  court  under  our 
statute  that  illegitimate  children  do  not  inherit  from  legitimate 
children  of  the  same  mother.     Bacon  v.  McBride,  32  Vt,  585* 
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These  statutes  give  the  right  of  heirship  at  least  to  as  full 
extent,  as  the  special  act  in  this  case,  and  there  is  at  least  a  degree 
of  kindred  mingled  with  it,  in  aid  of  a  more  liberal  con- 
struction, but  in  all  these  cases  the  courts  have  held  that  the 
statutes  only  give  the  right  of  inheritance  directly  between  the 
mother  and  son,  and  they  could  not  extend  it  farther.  These 
statutes,  too,  make  the  right  mutual  between  mother  and  child, 
which  is  not  done  by  this  statute.  It  may  more  reasonably  be 
supposed  that  the  legislature  intended  Mr.  and  Mrs.  Dunbar 
should  be  heirs  ^o  Mrs.  Wright,  as  well  as  she  to  them,  than 
that  they  intended  to  make  her  heir  to  other  persons  by  mere 
right  of  representation  through  them,  after  their  decease ;  still 
we  think  the  act  does  not  make  the  heirship  mutual.  If  this 
were  held  otherwise,  the  case  supposed  by  the  appellants'  counsel, 
that  Mrs.  Wright  should  die,  leaving  Mr.  and  Mrs.  Dunbar  and 
her  own  parents  living,  would  present  a  wious  dilemma  as  to 
who  would  be  her  heirs. 

In  every  view  we  have  been  able  to  take  of  this  case,  we 
all  agree  that  Mrs.  Wriprht  is  not  entitled  to  share  in  the  estate 
of  Richard  Moore.  The  judgment  of  the  county  court  is 
therefore  affirmed,  and  the  decision  is  ordered  to  be  certified  to 
the  probate  court. 


Willard  Andres  v.  John  Carroll. 

Signature  of  Writ.     Process. 

The  signature  of  the  authority  issuing  a  writ  merely  to  the  minute  of  recog- 
nizance at  the  foot  of  the  writ,  is  not  a  sufficient  signature  of  the  writ;  and 
for  such  a  defect  the  writ  will  on  motion  be  dismissed. 

No  signature  of  any  justice  of  the  peace,  or  any  other  magis- 
trate authorized  by  law  to  sign  county  court  writs,  appeared 
upon  the  face  of  the  paper  containing  the  writ,  except  at'  the 
foot  of  the  minute  of  the  recognizance  taken  as  security  for  the 
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defendant's  costs,  where  a  justice  of  the  peace  had  signed  his 
name.  This  minute  of  the  recognizance  was  separated  from  the 
body  of  the  writ  by  the  blank  space  usually  left  for  the  signature 
of  the  authority  issuing  the  writ. 

The  defendant  moved  to  dismiss  the  writ  because  it  waft  not 
properly  signed. 

The  county  court,  at  the  September  Term,  1861,  Aldis,  J., 
presiding,  held  the  signing  insufficient,  and  dismissed  the  writ,  to 
which  the  plaintiff  excepted. 

Kennedy  and  Noble,  for  the  plaintiff. 

James  S.  Burt,  for  the  defendant. 

Barrett,  J.  Process,  by  which  a  suit  is  instituted,  must 
bear  the  official  signature  of  some  officer  authorized  to  issue  the 
same.  This  is  the^neaning  of  the  statute,  in  providing  that 
original  writs  shall  be  sigued  by  some  one  of  the  several  judicial 
officers  named ;  and  in  providing  for  the  taking  and  making  of 
the  minute  of  recognizance,  upon  a  writ  so  signed.  The  pro- 
vision of  the  statute  upon  the  subject  clearly  imports,  that  sign- 
ing of  the  minute  of  recogoizance  is  a  distinct  and  different  act 
from  that  oi  signing  the  writ ;  requiring  as  it  does,  that  this 
lhall  be  done  upon  the  writ  so  signed,  as  is  previously  pro- 
vided 

Without  undertaking  now  to  say,  whether  a  writ,  and  the 
minute  of  the  recognizance,  might  not  be  so  blended,  as  that  a 
single  signing  would  answer,  both  as  a  signing  of  the  writ  and 
the  minute  of  recognizance,  in  substantial  compliance  with  the 
requirements  of  the  statute,  it  certainly  could  not  be  so  regarded, 
unless  the  intent  to  have  it  so  answer  should  be  manifest  upon 
the  face  of  the  precept.  Iu  this  case  no  such  intent  is  manifest. 
The  precept  is  in  common  form  throughout — the  minute  of  the 
recognizance  being  separate  from  the  preliminary  part,  and  sep- 
arated from  it  by  the  blank  space  designed  for  the  signature  to 
the  writ  itself. 

Something  analogous  to  this  has  several  times  come  before 
this  court,  in  respect  to  the  mode  of  authenticating  depositions. 
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It  has  been  held  that,  where  the  certificate  of  oath  is  separate 
and  distinct  from  the  certificate  of  caption,  a  signing,  by  the 
magistrate,  of  the  latter  certificate  alone  will  not  fce  sufficient. 

The  rule  would  apply  more  strongly  to  a  case  like  the  present, 
than  Jo  a  deposition. 

We  deem  the  defect  fatal,  and  think  a  motion  to  dismiss  the 
proper  mode  of  taking  advantage  of  it.  The  question,  arising 
upon  this  motion,  is  not  to  be  tested  by  the  question,  whether 
the  court  would  allow  an  amendment  in  this  particular,  if  it  had 
been  seasonably  moved  for. 

Without  deciding  whether  such  a  defect  would  be  the  proper 
subject  of  amendment,  it  is  sufficient  to  say,  that  the  question  is 
not  before  us  on  a  motion  to  amend. 

Judgment  is  affirmed. 


) 

y 


Hbman  Mitchell  v.  Clarissa  Clark  and  Elias  Hodgden. 

[in  chancery. I 

Mortgage.     Promissory  Note.  , 

ifc  the  holder  of  a  promissory  note  endorse  it  to  a  third  person  and  give  the 
latter  a  mortgage  to  secure  the  payment  of  the  note,  the  mere  failnre  of  the 
mortgagee  to  charge  the  endorser  npon  the  note  by  presentment  and  notice 
of  non-payment,  will  not  release  the  land  from  the  burden  of  the  mortgage. 

To  produce  that  effect  there  must  have  been,  in  addition  to  the  failure  to- 
charge  the  endorser  upon  the  note,  such  conduct  on  the  part  of  the 
mortgagee  as  would  prevent  or  hinder  the  mortgagor  from  collecting  the 
note  of  the  maker. 

Petition  to  foreclose  a  mortgage  executed  by  the  defendant 
Clark  to  the  petitioner.  The  condition,  of  this  mortgage  was  in 
the  following  words :  "  Provided  that  if  the  said  Clarissa  Clark 
shall  well  and  truly  pay  or  cause  to  be  paid  a  certain  promissory 
note  for  one  hundred  and  sixty  dollars,  signed  May  1st,  1858,. 
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by  James  Darling,  payable  on  demand,  according  to  the  tenor 
thereof,  then  this  instrument  to  be  void,  otherwise  of  force."  It 
appeared  that  this  note  was  given  by  Darling  to  the  defendant 
Clark,  and  was  payable  to  her  or  bearer,  and  that  she  afterwards 
transferred  it  to  the  petitioner  in  part  payment  for  the  mortgaged 
premises.  At  the  time  of  the  transfer  of  the  note  she  endorsed 
it  as  follows,  "  pay  Heman  Mitchell  the  within  note,  Clarissa 
Clark."  After  the  mortgage  the  defendant  Hodgden  took  a 
conveyance  of  the  premises  from  the  defendant  Clark. 

Testimony  was  taken  by  both  parties  to  prove  and  disprove 
any  presentment  of  the  note  for  payment  at  maturity  and  notice 
to  the  endorser,  which,  under  the  decision  of  the  court,  it  becomes 
immaterial  to  report 

The  chancellor  rendered  a  decree  of  foreclosure  for  the  peti~ 
tioner,  to  which  the  defendants  excepted* 

it  R.  Beard&ley,  for  the  defendants. 

H.  8.  Boyce,  for  the  petitioner. 

$arrett,  J.  The  mortgage  is  conditioned  for  the  payment 
of  the  note  which  Darling  had  executed  to  Mrs.  Clark  as  payee* 
and  which  she  transferred  to  the  orator  in  part  payment  for  the 
mortgaged  premises,  endorsed  in  the  common  form,  as  upon  the 
transfer  of  a  negotiable  note. 

By  the  transaction  the  orator  became  the  owner  of  the  note, 
and  by  the  mortgage  the  property  became  pledged  for  its  pay- 
ment. The  orator  is  clearly  entitled  to  enforce  the  security 
provided  by  the  mortgage,  unless  the  condition  has  been  per- 
formed by  the  payment  of  the  note, .  or  ha  has  done  that  which 
should  preclude  him  from,  enforcing  it. 

The  note  has  not  been  paid  to  him  by  the  maker  or  any  body 
else. 

But  it  is  claimed  that  his  course  in  reference  to  it  has  been 
such  as  to  disentitle  him  to  enforce  the  mortgage  against  Mrs. 
Clark. 

It  is  claimed  in  the  language  of  the  defendants'  counsel,  that 
he  has  made  the  note  his  own ;   and  this,  solely  for  the  reason? 
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that  he  failed  to  take  requisite  steps  to  charge  Mrs.  Clark  as 
endorser^  according  to  the  rules  of  the  law  merchant. 

We  propose  to  consider  and  dispose  of  the  case  upon  the 
ground  on  which  the  counsel  put  it  in  the  argument. 

W#are  unable  to  assent  to  the  position  assumed  by  the  coun- 
sel for  the  defendants,  that  the  orator's  right  to  enforce  his 
security  is  only  co-extensive  with,  and  limited  by,  his  right  to 
maintain  a  suit  at  law,  as  endorsee,  against  Mrs.  Clark,  as 
endorser  of  the  note  in  question. 

The  condition  of  the  mortgage,  neither  expressly  nor  by 
implication,  contains  any  such  limitation  ;  but  on  the  contrary, 
in  the  most  explicit  and  comprehensive  terms,  it  provides  that 
she  shall  pay,  or  cause  the  note  to  be  paid. 

We  are  clear  that  there  is  no  principle,  or  case,  which  would 
allow  her  to  stand  upon  the  mere  technicality  of  an  arbitrary 
rule  of  commercial  law,  and,  independently  of  any  question, 
whether  she  had  been  put  to  any  prejudice,  in  fact,  by  the  course 
taken  by  the  orator  in  reference  to  the  note,  stand  upon  the  same 
ground,  in  reference  to  the  security,  as  if,  on  the  one  hand,  the 
note  had  been  paid,  or,  on  the  other,  the  orator  had,  through 
fault  on  his  own  part,  put  her  in  a  position  of  loss  and  detri- 
ment, in  reference  to  her  rights  as  against  the  maker  of  the 
note. 

It  is  not  claimed,  as  a  ground  of  defence,  that  she  has  been 
put  in  any  sucn  prejudicial  condition  in  point  of  fact. 

We  are  unanimous  in  the  opinion,  that,  in  order  to  hold  the 
orator  disentitled  to  resort  to  the  security  of  the  mortgage,  it 
should  be  shown  that  he  has  taken  a  course  with  the  note,  not 
only  in  disregard  of  the  rules  of  commercial  law  on  the  subject, 
but  such  as,  in  fact,  would  subject  Mrs.  Clark  to  loss  and  detri- 
ment, in  reference  to  her  right  and  ability  to  successfully  resort 
to  the  maker. 

It  would  seem,  in  reference  to  the  rights  and  duties  of  the 
orator,  under  his  mortgage,  that  Mrs.  Clark  occupies  a  position 
nearly  the  same  as  if  she  had  signed  the  note  as  surety,  and 
given  the  mortgage  to  secure  its  payment.  In  such  case  some- 
thing more  than  mere  delay  in  proceeding  to  collect  the  note — 
something  more  than  the  mere  non-observance  of  some  technical 
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rule,  that  did  not  necessarily  work  prejudice  and  injury,  would 
be  required  in  order  to  acquit  the  pledged  security  of  the  lien. 

Nor  is  it  true,  in  other  cases,  that  the  right  to  enforce  a  mort- 
gage security  is  limited  to  the  right  to  sustain  an  action  at  law 
for  the  indebtedness.  A  familiar  instance  is  that  of  the  enforce- 
ment of  the  mortgage  security,  after  the  debt  is  barred,  at  law, 
by  the  statute  of  limitations. 

The  true  view  of  the  subject  seems  to  be,  that,  either  the  debt 
itself  must  become  discharged,  so  that  it  no  longer  exists  as  an 
indebtedness,  or  the  mortgagor  must  become  discharged  from  the 
pledge  created  by  the  mortgage. 

In  this  case  the  mortgage  is  not  given  to  secure  merely  the 
fulfillment  of  Mrs.  Clark's  liability  as  endorser,  but  to  secure  the 
fulfillment  of  Darling's  liability  as  maker  of  the  note.  Until 
Darling's  liability  to  pay  should  have  become  satisfied,  the  orator 
would  have  the  right  to  resort  to  the  security,  unless  he  has  pre- 
cluded himself  from  that  right,  by  conduct  so  to  the  prejudice  of 
Mrs.  Clark,  as  to  discharge,  as  against  her,  his  right  to  hold  the 
pledge. 

The  mere  fact  of  non-presentment  and  failure  to  give  notice, 
in  compliance  with  the  rules  of  the  law  merchant,  does  not  work 
such  a  discharge  of  the  pledge. 

In  this  view,  it  becomes  useless  to  discuss  the  evidence,  or  to1 
take  time  in  considering  whether,  in  point  of  fact,  there  was 
such  failure  to  make  presentment  and  demand,  and  to  give  notice 
of  refusal  or  neglect  to  pay. 

The  decree  is  affirmed. 
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The  FiRSt  TJmveksalist  Society  in  Fletcher  v.  Willis  D. 
Leach  and  others. 

Selectmen    Division  of  Rents  of  Public  Lands  among  the  several 
Religious  Societies  of  a  Town.    Evidence. 

The  selectmen  of  a  town  in  making  division  among  the  different  religious' 
societies  of  the  rents  of  lands  granted  to  the  use  of  the  ministry,  as  provided 
by  Sec.  5,  Chap.  89  of  the  Compiled  Statutes,  (General  Statutes  Chap.  97,  Sec. 
5,)  do  not  act  in  a  ministerial  but  in  a  judicial  capacity;  and  therefore  are 
not  liable  for  an  erroneous  division  of  such  rents,  provided  in  making  it 
they  act  in  good  faith  and  with  reasonable  care  and  diligence,  even  though 
such  error  arose  from  improperly  admitting  or  excluding  evidence  upon  the 
matter  in  question. 

Neither  the  schedule  of  members  of  a  religious  society,  as  furnished  by  its* 
clerk,  nor  its  records,  are  conclusive  evidence  on  the  matter  of  such  division 
by  the  selectmen,  as  to,  who  are  its  members. 

When  the  selectmen  have  determined  the  amount  of  such  rents  to  which  a 
religious  society  is  entitled,  the  proffer  to  the  society  of  an  order  on  ther 
town  treasurer  for  the  money  is  a  sufficient  discharge  of  the  remainder  of 
their  duty  in  the  matter. 

Case  against  the  defendants,  for  fraudulently  and  illegally 
withholding  from  the  plaintiffs  certain  money  to  which  the  plain- 
tiffs were  entitled  as  their  distributive  phare  of  the  rente  of  lauds 
in  the  town  of  Fletcher  granted  to  the  use  of  the  ministry,  and 
which  it  was  the  duty  of  the  defendants,  as  selectmen  of 
the  town,  to  divide  among  the  several  religious  societies 
therein  in  proportion  to  their  several  numbers,  agreeably  to 
section  5  of  chapter  89  of  the  Compiled  Statutes,  (General 
Statutes,  chapter  97,  section  5.)  Plea,  the  general  issue,  and 
trial  by  jury  at  the  September  Term,  1861,  Aldis,  J.,  pre- 
siding. 

The  evidence  introduced  by  the  plaintiffs  tended  to  show  that 
they  were  regularly  organized,  and  had  for  many  years  acted,  as 
a  corporation  for  the  support  of  the 'gospel,  and  that  they  had 
adopted  by-laws  in  all  respects  agreeably  to  the  provisions  of 
chapter  85  of  the  Compiled  Statutes,  relating  to  such  societies  ; 
that  on  the  28th  of  February,  1859,  there  were  two  other 
organized  religious  societies  in  the  town  of  Fletcher,  viz.,  the 


Digitized  by 


Google 


JANUARY  TERM,  1W2.  109 

Uuiversaltet  Secity  v.  Leach  €t  a). 

Methodist  and  the  Baptist,  and  that  each  of  these  societies  was 
entitled,  with  the  plaintiffs,  to  a  distributive  share  of  the  rents 
aforesaid ;  that  the  mode  of  becoming  members  of  the  Univer- 
salist  Society,  as  prescribed  by  the  by-laws,  was  that  those  who 
desired  to  become  members  should  subscribe  their  names  to  the 
constitution,  and  that  no  member  could  withdraw  from  said 
society  without  paying  all  his  arrearages,  and  sending  a  written 
request  to  the  clerk  of  the  society  to  that  effect ;  that  the  clerks 
of  those  three  societies  had  for  a  long  time  been  accustomed  to 
deposit  in  the  town  clerk's  office,  on  or  before  the  28th  of  Feb- 
ruary in  each  year,  a  list  of  the  names  of  the  members  of  .their 
respective  societies,  and  that  tlie  rents  above  named  had  always 
been  distributed  by  the  selectmen  to  such  societies  in  proportion 
to  the  number  of  their  members  as  shown  by  such  list,  and 
that  no  question  as  to  the  distribution  had  ever  arisen  before 
1859  ;  that  on  the  28th  of  February,  1859,  the  clerks  of  these 
three  societies  deposited  a  list  of  the  members  of  each  in  the 
town  clerk's  office,  from  which  it  appeared  that  the  Universalist 
Society  contained  seventy-two  members,  the  Baptist  Society 
forty-four  members,  and  the  Methodist  Society  forty-seven  mem- 
bers ;  that  the  defendants,  who  were  the  selectmen  of  Fletcher, 
in  making  the  distribution  in  1859  of  the  rents  aforesaid  struck 
off  six  names  from  the  list  of  the  members  of  the  Universalist 
Society,  and  only  allowed  that  society  such  a  proportion  of  the 
rents  as  they  would  be  entitled  to  for  sixty-six  members,  which 
was  one  shilling  for  each  member,  and  drew  an  order  on  the 
town  treasurer  in  favor  of  the  plaintiffs  for  the  sum  they  would 
be  entitled  to  upon  such  computation,  which  order  the  plaintiffs 
refused  to  receive  on  the  ground  that  it  was  not  for  as  large  a 
sum  as  they  .were  entitled  to  receive  ;  that  the  defendants  in 
striking  off  these  six  names  did  not  consult  the  clerk  of  the 
Universalist  Society,  or  have  any  authority  from  him  to  do  so, 
and  that  they  professed  to  strike  off  these  names,  for  the  follow- 
ing reasons :  in  one  case,  because  the  person  was  not  a  resident 
of  Fletcher  or  the  vicinity ;  in  another,  because  the  person  sent 
them  a  written  request  to  strike  off  His  name,  and  in  another, 
that  of  one  Hurlburt,  because  one  Scott  had  informed  one  of  the 
defendants  that  Hurlburt  wished  to  withdraw  from  the  Univepi 
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tialist  Society,  and  in  the  other  three  cases  because  their  names 
•appeared  also  upon  the  list  of  members  of  the  Methodist 
Society,  as  furnished  by  the  clerk  of  that  society  on  the  28th  of 
February,  1859. 

The  evidence  on  the  part  of  the  plaintiffs  also  tended  to  show 
that  all  these  six  persons  whose  names  were  stricken  off  of  the 
plaintiffs'  list  of  members  as  aforesaid,  were  at  the  time  members 
of  the  Universalist  Society,  in  accordance  with  the  by-laws 
thereof,  while  the  testimony  of  the  defendants  tended  to  show 
the  contrary,  except  in  respect  to  Hurlburt,  and  thsrt  the  defend- 
ants acted  in  good  faith  in  striking  off  these  six  names,  and  in 
the  belief  that  they  were  not  members  of  the  Universalist 
Society. 

It  further  appeared  that  immediately  after  the  plaintiff  refused 
to  receive  the  order  on  the  town  treasurer  which  the  defendants 
had  drawn  for  their  share  of  such  rents,  as  aforesaid,  the  defen- 
dants reconsidered  the  matter  and  came  to  the  conclusion  that 
Hurlburt  should  be  treated  as  a  member  of. the  Universalist 
Society,  and  thereupon,  rather  than  draw  a  new  order,  the 
defendants  took  a  shilling  in  coin  from  their  own  pockets,  and 
placed  it  with  the  town  order,  and  offered  them  both  to  the 
treasurer  of  the  Universalist  Society,  but  he  refused  to  receive 
them,  whereupon  the  defendants  left  the  order  and  the  shilling 
with  the  town  clerk  to  be  delivered  to  the  Universalist  Society 
or  their  trefturer,  whenever  it  should  be  called  for.  This  shil- 
ling was  the  proper  amount  to  be  allowed  the  plaintiffs  for  adding 
Hurlburt'e  name  to  their  list. 

The  court  charged  the  jury,  that,  to  enable  the  plaintiffs  to 
recover,  it  was  not  necessary  to  show  that  the  defendants  intended 
to  defraud  the  plaintiffs  ;  that  it  was  the  duty  of  the  defendants 
as  selectmen  of  Fletcher,  to  make  all  reasonable  inquiries  and 
use  reasonable  diligence  to"  ascertain  who  really  were  members 
of  the  Universalist,  Methodist  and  Baptist  Societies  respectively, 
and  what  was  the  number  of  the  members  of  each  society ,  and 
the  share  of  the  funds  which  each  of  the  societies  was  entitled 
to  ;  to  use  their  best  judgment  and  act  in  ^ood  faith  in  so  ascer- 
taining the  share  of  each  society,  and  in  dividing  the  funds  ;  that 
.if  the  selectmen  so  performed  their  duty  in  ascertaining  the 
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share  and  dividing  the  fund  between  those  societies,  they  would 
not  be  liable  in  this  action  to  the  plaintiffs,  even  though  they  had 
by  error  or  mistake  distributed  to  the  plaintiffs  less  than  their 
just  share  of  the  fund ;  but  if  the  selectmen  were  guilty  of  neg- 
ligence in  inquiring  and  ascertaining  the  respective  numbers  .of 
the  members  of  each  society,  if  they  did  not  make  all  reasonable 
inquiry  and  use  reasonable  diligence,  and  their  best  judgment  in 
the  matter,  and  the  plaintiffs,  owing  to  such  negligence  of  the 
defendants,  were  deprived  of  any  portion  of  the  fund  to  which 
they  were  justly  entitled,  then  the  defendants  were  liable  in  this 
action,  and  the  plaintiffs  could  recover. 

The  court  further  charged  the  jury  that  the  lists  furnished  by 
the  clerks  of  the  societies  to  the  town  clerk,  were  to  be  used  b^ 
the  selectmen  in  ascertaining  the  number  of  members,  }mt  were 
not  binding  and  conclusive  upon  the  selectmen  ;  that  the  select- 
men might  inquire  of  the  persons  whose  names  were  on  the  list, 
or  of  other  credible  persons  who  would  be  likely  to  know,  iu 
regard  to  what  society  they  belonged  ;  that  they  might  act  upon 
their  own  knowledge  and  upon  reasonable  and  credible  informa- 
tion obtained  from  others. 

The  court  further  charged  the  jury,  that  although  some  of  the 
persons  whose  names  were  .struck  off  of  the  list  of  the  Univer- 
salist Society,  had  not  withdrawn  from  the  Universalist  Society,  by 
a  written  notice  according  to  the  by-laws  of  that  society — so  that 
perhaps  for  some  purposes  they  might,  as  between  them  and  that 
society,  still  be  members  of  it,  still  if  they  had  practically  and 
substantially  withdrawn  from  that  society,  and  had. ceased  to  act 
and  worship  with  them,  and  had  joined  the  Methodist  or  Baptist 
church  and  society  and  acted  and  worshipped  with  them,  the 
selectmen  for  the  purpose  of  dividing  this  fund  would  have  the 
right  to  treat  them  as  not  being  members  of  the  Universalist 
Society,  but  as  members  of  the  other  society  which  they  had 
joined. 

The  court  further  charged  the  jury  that  if  the  selectmen,  after 
making  their  division  and  striking  off  Hurlburt's  name,  on  the 
next  day  concluded  to  allow  Hurlbut  as  a  member  of  the  Unir 
versalist  Society,  and  thereupon  immediately  notified  the  Univer- 
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galist  treasurer  thereof,  and  offered  him  the  order  lor  the  amount 
due  upon  the  members  allowed  the  previous  day,  and  the  shilling 
in  coin  for  Hurlbut,  and  he  thereupon  refused  it ;  and  all  this 
was  done  on  tbe  next  day  and  within  a  reasonable  time,  so  thai 
the  plaintiffs  could  have  obtained  all  their  share  of  the  fund 
within  a  reasonable  time  after  the  time  for  its  division,  and 
before  this  suit  was  brought,  and  the  defendants  left  the  order 
and  the  shilling  with  the  town  clerk,  subject  to  the  plaintiffs' 
order,  the  jury  finding  that  the  order  for  $10.98,  and  the  shil- 
ling, was  the  plaintiffs'  full  share  of  the  fund,  then  the  defen- 
dants would  not  be  liable  to  the  plaintiffs  in  this  action  ;  that  if 
was  not  necessary  to  tender  to  the  plaintiffs  gold  or  silver  to  the 
amount  of  their  share  of  the  fund  ;  that  if  the  selectmen  offered 
the  plaintiffs  the  full  amount  of  their  share,  partly  in  an  order 
on  the  town  treasurer  in  the  usual  manner,  and  the  balance  of 
one  shilling  in  legal  coin,  such  offer  or  tender  was  all  that  in 
that  respect  they  were  required  to  do,  and  was  a  proper 
performance  of  their  duty  in  this  respect. 

To  the  charge  as  above  delivered  the  plaintiffs  excepted. 

H.  S.  Royce  and  J.  8.  Burt,  for  the  plaintiffs. 

W.  C.  Wilson  and  R.  R.  Beardsley^  for  the  defendants. 

Barrett,  J.  The  plaintiffs  seem  to  base  their  claim  to 
charge  the  defendants  with  liability  in  this  case  upon  the 
assumption,  that  their  duty,  in  respect  to  the  distribution  of  the 
money  in  question,  was  purely  ministerial — in  no  part  involving 
the  exercise  of  judgment  or  discretion,  as  to  the  numbers  of 
which  the  respective  religious  societies  were  composed  at  the 
time  of  the  distribution  to  be  made.  The  view,  taken  by  the 
counsel  for  the  plaintiffs,  involves  the  idea,  that  the  list  of  mem- 
bers, furnished  by  each  society,  is  to  be  the  basis  of  the  distribu- 
tion to  be  made,  without  any  question,  or  inquiry  to  be  made  by 
the  selectmen,  as  to  the  truthfulness  of  the  lists,  or  the  genuine- 
ness and  bona  fides  of  the  membership  thus  represented.  If 
this  should  be  regarded  as  the  correct  view  to  be  taken  of  the 
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Mbjaoi  is  would  seem  difficult  to  avoid  the  result  which  the 
plaintiffs  claim  in  this  suit. 

Bat  we  find  difficulty  ia  adopting  this  view. 

It  is  to  be  remembered,  that  the  statute,  upon  which  the  duties 
•f  the  selectmen  arise,  in  respect  to  this  subject,  does  not 
prescribe,  or  intimate,  what  shall  be  the  criterion,  by  which  to 
determine  the  number  of  members  of  the  respective  societies, 
entitled  to  participate  in  the  fund.  It  is  true,  that,  in  another 
chapter,  provision  is  made  for  the  corporate  organization  of  such 
societies,  in  virtue  of  which,  when  duly  organized,  they  may 
become  possessed  of  certain  powers,  rights  and  privileges,  both 
in  reference  to  their  members  individually,  and  in  reference  to 
persons  and  parties  outside  of  the  corporation. 

But  we  know  of  no  provision  of  statute,  nor  of  any  principle 
or  rule  of  common  law,  by  which,  las  to  outside  parties,  against 
whom  the  society  claims  rights  as  a  corporation,  or  aggregated 
association,  depending  on  the  number  of  its  members,  their 
records,  and  much  less  a  copy  of  their  schedule  ej  members,  is 
to  be  regarded  as  conclusive,  and  to  constitute  the  unquestionable 
basis  and  measure  of  their  right. 

We  think  that,  while  in  cases  like  this,  such  records  or  sche* 
dale  are  a  proper  mode  and  means  of  exhibiting  the  ground  and 
measure  of  their  claim,  and  entitled  to  be  regarded  by  the  select- 
men as  an  important 'species  of  evidence  of  the  number  of  the 
real  members  of  the  society,  still  they  do  not  preclude  further 
enquiry  by  them  on  this  subject,  nor  shut  out  from  their  consid- 
eration other  evidence,  bearing  on  the  question  of  the  number 
of  members  actually,  and  in  good  faith,  belonging  to  the 
society. 

If  this  be  so,  (and  of  it  we  have  no  doubt,)  the  position  of 
the  selectmen,  in  making  the  distribution  of  the  fund  in  question, 
involves  necessarily  functions  of  a  judicial  character,  so  far  as 
determining  the  number  of  members,  really,  and  in  good  faith, 
belonging  to  the  respective  societies,  that  may  be  claiming  to 
share  in  the  fund,  is  concerned. 

In  exercising  fuch  judicial  functions  in  a  given  ease,  It  would 
obviously  be  the  duty  of  the  selectmen  to  act  in  good  faith,  and  with 
reasonable  diligence.  WJien  they  should  have  done  so,  and  to  that 
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way  determined,  for  the  basis  of  the  distribution,  the  number  of 
the  members  of  the  several  societies,  there  is  no  warrant  of  law 
or  reason,  for  holding  them  liable  for  any  error  they  might 
have  committed  in  this  respect,  either  on  account  of  giving 
consideration  to  facts  and  circumstances  that  are  not  proper 
as  evidence,  or  of  disregarding  facts  and  circumstances  that 
are  proper  as  evidence,  and  entitled  to  consideration  and 
weight. 

No  one  controverts  this  principle,  though  there  is  often  some 
doubt,  and  difficulty,  and  diversity  of  opinion,  as  to  its  appli- 
cation, in  particular  cases.  Davis  v.  Strong,  31  Vt.  332,  is  a 
clear  assertion  of  the  principle,  and  an  illustration  of  the 
remark  just  made.  It  ako  is  very  much  in  point  as  an 
authority,  by  analogy,  for  the  application  we  make  of  the  prin- 
ciple in  this  case.  * 

The  county  court  seems  to  have  acted  upon  this  view,  in  the 
trial  of  the  case,  and  in  the  charge  to  the  jury.  And  we  are 
unable  to  see^iat  the  court  failed  to  give  to  the  plaintiffs  every 
advantage  that  the  law  entitled  them  to,  upon  the  evidence,  in 
reference  to  this  branch  of  the  case. 

But  it  is  claimed  that  the  selectmen  failed  of  their  duty,  in 
proffering  an  order  on  the  treasurer  of  the  town. 

It  is  clear  that  after  the  number  of  the  members  has  been 
determined,  the  further  duty  of  the  selectmen  is  essentially  min- 
islerial. 

The  question  is.  whether,  in  the  distribution  of  the  money,  it 
was  proper  for  them,  in  the  discharge  of  their  duty,  to  proffer 
an  order  on  the  town  treasurer. 

They  are  authorized  to  lease  the  lands,  reserving  rents, 
"  which  shall  be  annually  paid  into  the  treasury  of  the 
town." 

The  5th  section  of  the  chapter  on  this  subject,  then  provides, 
that  these  rents  "  shall  be  appropriated,  under  the  direction  of 
the  selectmen  to  the  organized  religious  societies  in  each  town ;" 
*  *  *  u  if  there  shall  be  more  than  one  such  society  in  any 
town,  the  same  shall  be  divided  between  them  in  proportion  to 
their  several  numbers." 

It  would  seem,  then,  that  the  selectmen  are  not  the  deposited 
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ries,  or  custodians,  of  the  rents,  any  more  than  of  any  other  of 
the  monies  of  the  town.  They  are  to  be  paid  into,  and  kept  by 
the  treasurer  of  the  town. 

The  5th  section  does  not  charge  the  selectmen  with  any 
duty  of  manual  control,  and  division,  and  payment,  of  the 
money ;  but  only  with  a  direction  of  the  appropriation  of  the 
money. 

It  would  seem,  then,  tha' ,  when  they  had  determined  •  the 
amount  to  which  each,  or  any  given  society,  was  entitled,  and 
had  announced  it  to  the  party  entitled,  by  giving  him  an  order 
on  the  treasury  for  the  amount,  they  would  have  done  not  only 
all  that  could  be  required  of  them,  but  all  that  they  had  any 
authority  to  do. 

As  to  the  shilling,  due  on  the  score  of  Hurlburt,  we  think, 
upon  the  evidence,  the  court  put  the  case  properly  to  the  jury ; 
and  inasmuch  as  the  selectmen  proposed  to  advance  the  money 
from  their  own  pockets  in  coin,  the  plaintiffs  have  no  cause  for 
complaining  that  they  did  not  draw  a  new  order  for  the  full 
amount  to  which  they  were  entitled. 

On  the  whole  we  are  quite  clear  that  the  judgment  should  be 
affirmed. 
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Edgebtok,  Rogers  and  Hatch  v.  Martin  and  Heflin,  and 
Tbustee,  L.  £.  Pblton. 

t    Trustee  Protest.     Marshalling  of  Securities. 

The  trustee,  haying  become  liable  for  the  defendants  as  receiptor,  received 
from  them  a  list  of  accounts  and  notes  with  a  written  agreement  that  they 
were  turned  out  to  him  as  security  for  liabilities  assumed,  or  afterward*  fie 
Be  assumed,  by  him  for  them.  Afterwards  the  trustee  purchased  property 
qf  the  defendants  and  executed  his  notes  to  them  therefor,  with  a  verljal 
agreement  that  these  notes  should  remain  in  his  hands  as  security  for  all 
liabilities  which  he  had  contracted  for  them.  While  matters  stood  In  this 
condition  the  plaintiffs  brought  the  present  trustee  process.  Afterwards  the 
trustee  assumed  new  liabilities  for  the  defendants  and  took  a  written  agree- 
ment from  them,  pledging  as  security  therefor  both  the  notes  and  accounts 
previously  turned  out  to  him,  and  also  his  own  notes  above  described.  The 
trustee  afterwards  made  collections  upon#the  demands  so  turned  out  to  him. 
Beld,  that  by  their  attachment  the  plaintiff*  gained  the  right  that  the  goods, 
effects  and  credits  of  the  defendants  then  in  the  trustee's  hands,  as  well  as 
all  collections  which  he  should  afterwards  make  on  the  demands  turned  out 
to  him,  should  be  applfed  on  his  liabilities  for  them,  in  accordance  with  the 
eonteact  between  them  existing  at  the  time  the  process  was  served;  and 
that  the  trustee  and  defendants  could  make  no  new  agreement  in  respect  to 
such  demands  which  could  interfere  with  the  Hen  which  the  plaintiffs 
acquired  thereon  by  their  attachment;  and  that  therefore  all  collections 
made  by  the  trustee,  up  to  the  time  of  disclosure,  upon  the  demands  so 
turned  out  to  him  beforo  the  service  of  the  trustee  process,  should  be 
applied  solely  upon  liabilities  incurred  by  him  for  the  defendants  before  the 
trustee  process  was  served. 

Held,  also,  that  the  case  was  a  proper  one  for  the  application  of  the  principle 
of  equity  that  where  one  creditor  has  a  lien  upon  two  funds,  and  another 
creditor  has  a  lien  upon  but  one  of  tfe  funds,  the  former  will  be  compelled 
to  resort  for  satisfaction,  in  the  first  insjkance,  to  the  fund  upon  which  he 
alone  has  a  lien,  if  that  course  is  necessary  for  the  satisfaction  of  the  claims 
of  both  parties.  # 

Trustee  Process.  The  facts  in  the  case  and  the  judgment 
of  the  court  below  are  sufficiently  stated  in  the  opinion  of  the 
court. 

The  trustee,  pro  se. 

White  A  Sowlesy  for  the  plaintiffs. 

Kellogg,  J.  The  questions  in  this  case  arise  on  exceptions 
taken  by  the  trustee  to  the  judgment  of  the  county  court, 
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-adjudging  him  ohargeable  as  the  trustee  of  ,the  principal  defrn* 
dante  on  the  fade  reported  bj  the  commissioner. 

It  appears  from  the  commissioner's  report  that  the  trustee, 
■prior  to  the  April  Term  of  the  Jfranklin  county  court  in  I860, 
fcecame  the  receiptor  of  property  attached  in  two  suits  against 
the  principal  defendants,  whioh  were  returnable  to  and  entered 
in  the  comity  court  at  that  term,  and  on  which  final  judgments 
were  subsequently  rendered  against  the  principal  defendants. 
About  the  time  when  the  trustee  signed  the  receipts  referred  to, 
the  principal  defendants  drew  off  a  list  of  accounts  due  to  them 
x>n  their  ledger,  and  of  some  notes  also  due  to  them,  upon  a. little 
book,  and  annexed  to  this  list  of  accounts  and  notes  an  agree* 
ment  in  writing,  by  them  signed,  in  which  it  was  expressed, 
inter  alia,  that  these  accounts  and  notes  were  thereby  "turned 
out"  to  the  trustee  ''to  secure  him  for  such  liabilities  as  he  has 
assumed  or  may  hereafter  assume  for  us,"  and  that  the  trustee  * 
should  be  allowed  to  collect  the  same,  so  far  as  it  might  be 
necessary  for  his  proper  indemnification  against  such  liabilities. 
This  little  book  was  then  delivered  by  the  principal  defendants 
to  the  trustee.  On  the  25th  April,  I860,  the  trustee  purchased 
of  the  principal  defendants  the  eutire  stock  of  goods  in  their 
store,  with  the  store  furniture,  for  the  sum  of  two  thousand 
dollars,  and  executed  to  them  four  promissory  notes,  each  for 
the  sum  of  five  hundred  dollars,  payable  severally  in  three,  six, 
nine,  and  twelve  months  from  that  date  with  interest ;  and  there 
JEas,  at  the  same  time,  a  verbal  agreement  between  him  ana' 
them  that  these  four  notes  should  be  a  security  in  his  hands  for 
all  indebtedness  then  existing  in  his  favor  against  them,  and  for 
ail  liabilities  which  he  had  contracted  for  them,  and  for  all  pay- 
mento  which  he  might  make  for  them.  The  writ  in  this  suit  * 
was  served  on  the  trustee  on  the  18th  June,  1860.  After  the 
execution  of  the  four  notes,  and  prior  to  the  service  of  the  writ 
on  the  trustee,  he  became  liable  on  account  of  the  principal 
defendants  by  signing  notes  as  surety  for  them  to  a  considerable 
amount,  and  he  also  advanced  money  to  them.  On  the  30th 
June,  1860,  he  signed  another  note  as  surety  for  them,  and  took 
from  them  a  receipt  for  all  of  the  notes  so  signed  by  him  as 
surety  for  them  as  aforesaid,  which,  after  reciting  his  liabilities 
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for  them  as  receiptor  and  surety,  contains  an  agreement  on  their 
part  that  the  trustee  is  to  hold  "  all  notes  and  claims  now  and 
heretofore  placed  in  his  hands,  to  receive  the  same  and  to  collect 
and  apply  the  same  as  soon  as  he  can  reasonably  do  so,  and  all 
collections  are  to  apply  on  liabilities  first  assumed  and  first  to 
become  due ;   and  he  is  also  to  apply  the  four  notes  given  by 
him  for  goods  to  us  for  five  hundred  dollars  each  in  payment  of 
said  liabilities,  but  to  account  to  us  for  the  balance  only  after 
said  liabilities  are  taken  up  and  cancelled."     On  the  6th  July, 
1860,  the  trustee  signed  several  other  notes  to  various  parties, 
as  surety  for  the  principal  defendants,  and  took  from  them  a 
receipt  for  the  same,  which,  after  describing  the  notes,  proceeds 
as  follows,  viz.:    "  for  the  security  of  which,  we  have  this  day 
placed  in  his  "  (the  trustee's)    "  hands  accounts  and  claims  for 
collection  to  pay  said  notes  ;   and  he  is  also  hereby  authorized 
to  hold  the  balance  of  his  notes  given  for  goods,  not  applied  on 
other  liabilities  heretofore  assumed,  to  secure  the  due  payment 
of  these  notes  above  stated.9'    On  the  3rd  October,  1860,  the 
trustee  received   from   the  principal   defendants  several  notes 
against  other  persons,  for  which  he  executed  to  the  principal 
defendants  a  receipt  4(  to  account  for  the  same  by  paying  the 
amount,  when  collected,  on  liabilities  I  heretofore  assumed  for 
them  as  surety  ;"  and,  on  the  same  day,  the  principal  defendants 
placed  in  the  hands  of  the  trustee  a  list  of  accounts  for  collec- 
tion, to  be  paid  by  the  trustee,  when  collected,  upon  the  liabilities 
previously  to  that  time  entered  into  by  him  as  surety  for  them, — 
these  notes  and  accounts  so  received  by  him  from  them  at  this 
time  being  the  same  debts  or  demands  specified  and  referred  to 
in  the  little  book  before  mentioned,  and  also  in  the  receipt  and 
agreement  of  the  principal  defendants,  dated  30th  June,  1860, 
as   above   stated.      Until^tkis   time,   October  3rd,    1860,   the 
trustee  did  not  have  the  custody   of   any  of   the    notes  or 
accounts  on  the  little  book,   and  made   no  collections  upon 
them,  but  after  receiving  them  on  this  occasion  he  made  con- 
siderable  collections  on  the   same ;    and    the   proper  applica- 
tion  of    the   sums   so   received   and   collected  by  him  is  the 
principal  question  which  arises  on  the  exceptions  taken  in  this 
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The  trustee,  up  to  the  time  of  making  his  disclosure, 
had  paid  out  upon  liabilities  assumed  by  him  for 
fhe  principal  debtors,  the  sum  of  $2,157.96 

He  had  also  paid  out  a  large  sum  of  money  upon  lia- 
bilities incurred  by  him  for  the  principal  debtors 
after  the  service  of  the  trustee  process,  the  amount 
of  which  is  not  material.  He  had  collected  up  to 
the  time  of  the  disclosure  upon  the  notes  and 
accounts  drawn  off  in  the  little  book  above  men- 
tioned, the  sum  of  67S.95 


1484.01 
The  notes  given  by  the  trustee  for  the  store  of  goods 

amounted  at  the  time  of  the  disclosure  to  2,147.32 

The  commissioner  decided  that  the  collections  made  by 
the  trustee  upon  the  notes  and  accounts  assigned 
him,  amounting  to  $673.95,  should  be  applied 
solely  upon  the  payments  made  by  him  upon  lia- 
bilities assumed  prior  to  the  service  of  the  trustee 
process ;  and  he  deducted  the  balance  from  the 
amount  dne  on  the  trustee's  notes,  leaving  a  * 
remainder  of  663.81 

For  which  he  decided  the  trustee  was  chargeable. 

The  county  court  accepted  the  commissioner's  report,  and 
adjudged  the  trustee  chargeable  for  the  amount  of  the  plaintiffs' 
damages  and  costs,  being  less  than  the  amount  for  which  the 
commissioner  reported  the  trustee  was  chargeable.  To  this 
decision  the  trustee  excepted. 

The  plaintiffs,  by  the  service  of  their  writ  in  this  suit  on  the 
trustee,  on  the  18th  June,  1860,  attached  the  goods,  effects,  or 
credits  of  the  principal  defendants  intrusted  or  deposited  in  his 
hands  or  possession  at  that  time,  or  which  might  thereafter  come 
into  his  hands  or  possession  before  thejiaking  of  his  disclosure ; 
and,  by  such  attachment,  such  goods,  effects,  and  credits  were 
held  to  respond  the  final  judgment  in  the  suit.  (Comp.  Stat,  p. 
256,  §2.)  The  object  of  the  remedy  by  trustee  process  is  to 
enable  the  creditor  to  enforce  against  the  trustee,  in  respect  to 
the  goods,  effects,  or  credits  thereby  attached,   all  the  rights 
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which  the  principal  defendant  could  himself  enforce  at  the  timer 
of  the  attachment;  and  when  the  trustee  has  in  hie  possession 
goods,  effects,  or  credits  of  the  principal  defendant,  which  he 
holds  by  a  conveyance  or  tide  that  is  void  as  to  the  creditors 
of  such  defendant,  he  may  be  adjudged  a  trustee  on  account  of 
the  same,  although  the  principal  defendant  could  not  have  main* 
tained  an  action  therefor  against  him.  (Comp.  Stat.,  p*  262, 
§  46.)  At  the  time  of  the  service  of  the  trustee  process  fa  this 
case,  the  trustee  was  indebted  to  the  principal  defendants  on  his 
four  promissory  notes  which  were  executed  by  him  to  them  for 
the  goods  and  store  furniture  in  their  store  on  the  25th  April, 
1860,  as  already  mentioned.  This  indebtedness  was  absolute, 
and,  as  between  him  and  the  principal  defendants,  was  subject 
only  to  the  verbal  agreement  made  betwefen  him  and  them,  at  the 
time  when  these  notes  were  executed,  that  the  notes  should  be 
a  security  in  his  hands  for  all  indebtedness  then  existing  in  his 
favor  against  them,  and  for  all  liabilities  which  he  had  then 
contracted  for  thorn,  and  for  all  payments  which  he  might  make 
for  them.  In  the  absence  of  any  such  agreement,  it  would  seem 
that  the  provisions  of  the  statute,  (Comp.  S*at.  p.  263,  §  51,) 
allowing  the  trustee  to  retain  or  deduct,  out  of  the  goods,  effects, 
and  credits,  in  his  hands,  all  his  demands  founded  on  contract, 
express  or  implied,  against  the  principal  defendant,  and  declaring 
that  he  should  be  liable  for  the  balance  only,  after  all  such 
demands  between  him  and  the  principal  defendant  are  adjusted, 
would  have  protected  him  to  the  same  extent.  The  rights  of  the 
plaintiffs  to  the  goods,  effects,  and  credits  of  the  principal  defen- 
dants in  the  hands  or  possession  of  the  trustee  became  fixed  and 
certain  by  the  service  of  the  trustee  process  upon  him  ;  and  the 
principal  defendants  and  the  trustee  could  not  afterwards  make 
any  agreement  in  respect  to  the  goods,  effects,  or  credits  in  the 
hands  of  the  trustee  which  would  have  the  effect  to  subvert  or 
interfere  with  the  lien  whjch  the  plaintiffs  aoquired  thereon  by 
their  attachment.  It  is  true  that  the  trustee  could  not  be  held 
chargeable  on  account  of  having  notes  or  securities  for  money 
belonging  to  the  principal  defendants  in  his  hands,  unless  it 
appeared  that  the  money  due  upon  the  same  was  collected  or 
reeeired  by  Rim  subsequent  to  the  service  of  the  trustee  process 
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upon  him  and  before  the  making  of  has  dasajoawe ;  hot,  a*  the 
time  of  the  service  of  the  trustee  process  on  the  trustee  in  thia 
caae,4e  had  no  such  notes  or  securities  for  money  in  his  hands. 
He  did,  however,  at -that  time  have  in  his  hands  a  list  of  notes 
and  accounts  belonging  to  the  principal  defendants,  contained  in 
the  little  book  before  mentioned,  which  were  "  turned  out "  to 
him  before  the  April  Term,  1860,  "  to  secure  him  for  such  liar 
bilities  as  he  had  assumed  or  might  thereafter  assume  "  for  the 
principal  defendants,  and  this  was  the  only  agreement  in  respect 
*  to  the  notes  and  accounts  so  "  turned  out "  to  the  trustee  which 
was  made  between  him  and  the  princpal  defendants  before  the 
service  of  the  plaintiffs'  writ  upon  him.  The  trustee  now  claims; 
that  as  the  principal  defendants  did  not  put  these  notes  and 
accounts  into  his  hands  and  control  until  the  3rd  October  follow- 
ing, they  eould  then  make  a  new  and  different  agreement  with 
him  in  respect  to  the  application  of  the  collections  which  might 
be  made  on  those  claims,  and  that,  in  fact,  they  did  make  such 
an  agreement,  at  the  last  mentioned  date,  under  which  he  was 
authorized  to  apply  all  such  collections  by  way  of  securing  his 
liabilities  incurred  for  them  after  the  service  of  the  trustee  pro* 
cobs.  The  contract  between  the  principal  defendants  and  the 
trustee  which  was  made  prior  to  the  April  Term,  1860,  was  the 
only  oontract  which  wiu,  made  or  was  in  force  when  the  attach* 
mem  by  the  trustee  process  was  made,  and  the  trustee  could,  at 
any  time,  have  made  it  operative  against  the  principal  defendants 
according  to  its  terms ;  and,  when  he  received  the  notes  and 
accounts  on  the  3rd  October,  1860,  which  were  embraced  and 
referred  to  therein,  he  still  held  this  contract  in  his  hands,  and 
had  never  released  or  surrendered  it.  At  the  time  of  the  service 
of  the  trustee  process,  he  had  two  means  of  indemnity  to  .rely 
upon  for  his  security  against  the  liabilities  which  he  had  then 
incurred  on  account  of  the  principal  defendants ;  one  being  his 
owj  notes  against  them,  and  the  other  being  the  contract  in 
respeet  to  their  notes  and  accounts.  After  the  lien  upon  his 
notes  which  the,  plaintiffs  acquired  by  their  attachment  super-' 
vened,  it  was  not  in  the  power  of  the  trustee  and  the  principal 
defendants,  by  any  agreement  between  themselves,  to  change,  or 
vary  their  existing  obligations  so  as  to  lessen  or  subvert  the  legal 
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or  equitable  rights  acquired  by  the  plaintiffs  by  their  attachment. 
If  it  was  allowable  for  the  trustee  and  the  principal  defendants, 
by  an  arrangement  between  themselves  after  the  rights  %f  the 
plaintiffs  under  their  attachment  had  supervened,  so  to  adjust  the 
burden  of  the  indemnity  to  which  the  trustee  was  entitled  as  to 
cast  it  wholly  upon  the  fund  attached,  it  is  very  plain  that  the 
rights  acquired  by  the  plaintiffs  under  their  attachment  would  be 
dependent  upon  the  pleasure  of  the  trustee  and  the  principal 
defendants,  and  not  upon  his  existing  obligations  to  the  principal 
defendants.  The  rights  acquired  by  the  plaintiffs  under  their  * 
attachment  should  not  be  controlled  or  subverted  in  this  way, 
£nd  we  consider  that  they  had  not  only  an  equitable  but  also  a 
legal  right  to  insist  that  the  collections  made  by  the  trustee 
should  be  applied  according  to  the  agreement  in  force  at  the 
time  of  the  service  of  their  writ.  The  monjey  collected  by 
the  trustee  should,  therefore  be  applied  in  satisfaction  of  the 
liabilities  incurred  by  him  before  the  service  of  the  trustee 
process. 

No  injustice  is  done  to  the  trustee  in  respect  to  his  security  by 
this  application,  because  he  incurred  his  additional  liabilities  for 
the  principal  defendants  with  a  full  knowledge  of  the  plaintiffs' 
attachment  and  lien.  The  general  principles  of  equity  law  in 
respect  to  the  marshalling  of  securities  (1  Story  Eq.  Jurisp.,  by 
Redfield,  §§  633,  645,)  may  well*  be  applied  in  this  case  to  the 
extent  of  the  money  collected  by  the  trustee.  For  his  liabilities 
for  the  principal  defendants  assumed  prior  to  the  commencement 
of  this  puit,  he  had  a  lien  on,  or  interest  in,  two  means  of 
indemnity,  viz.:  on  his  own  notes  which  he  had  executed  to 
them,  and  on  the  money  collected  on  demands  belonging  to 
them,  which,  by  their  agreement,  were  u  turned  out "  to  him 
for  the  express  purpose  of  securing  these  liabilities.  The  plain* 
tiffs  by  their  attachment  acquired  an  interest  in  or  lien  upon 
only  one  of  these  funds. 

We  are  satisfied  that  the  commissioner  made  the  appropriate 
application  of  the  money  collected  and  received  by  the  trustee 
on  the  demands  belonging  to  the  principal  defendants  in  his 
hands,  and  that  the  trustee  was  properly  held  chargeable  for  the 
amount  of  his  notes  to  the  principal  defendants,  deducting 
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therefrom  the  balance  of  his  payments  (after  making  the  appli- 
cation above  mentioned)  for  or  on  account  of  liabilities  assumed 
by  him  for  them  before  the  time  of  the  service  of  the  plaintiffs' 
writ  upon  him  in  this  suit. 

The  judgment  of  the  county  conrt,  by  which  the  trustee  was 
held  chargeable  upon  the  commissioner's  report,  is  consequently 
affirmed  with  costs.  The  judgment  against  the  principal  defen- 
dants, not  being  excepted  to,  is  affirmed  without  costs. 
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John  T.  Rich  v.  Schftleb  Doaot  ato  George  W.  Doahb. 

[IN  OHAXCKBT,} 

Mortgage.     Construction  of  a  Conveyance  of  Premise*  with  a  Bond 
to  Rejgnvey.     Chancery. 

The  question  whether  a  conveyance  of  land  and  the  cotemporaaeou*  execa- 
tion  of  a  bond  by  the  grantee  to  the  grantor  to  reconvey  upon  the  payment 
of  the  consideration  of  the  deed  and  interest,  constitute  a  mortgage  or  not, 
is  one  of  fact,  in  the  solution  of  which  all  the  circumstances  of  the  case  are 
to  be  considered  as  evidence. 

Such  cases  are  watched  with  jealousy  by  courts  of  equity,  and  in  doubtful 
eases  the  transaction  will  be  regarded  as  a  mortgage.    Poland,  Ch.  J. 

In  order  to  make  such  a  transaction  a  mortgage  there  must  be  a  debt  to  be 
secured  thereby.  It  seems  that  the  debt  need  not  be  in  such  form  that  it  can 
be  enforced  by  action  against  the  debtor.    Poland,  Ch.  J. 

The  facta  in  the  present  ease  that  no  note  or  other  evidence  of  debt  was  exe- 
cuted by  the  grantor,  and  that  the  grantee  went  into  immediate  possession 
of  the  premises,  were  held  to  be  evidence  tending  to  show  that  the  transac- 
tion was  not  a  mortgage,  while  on  the  other  hand,  evidence  that  the  grantor 
was  in  embarrassed  circumstances  at  the  time,  and  that  the  price  paid  for 
the  conveyance  was  less  than  the  value  of  the  premises,  was  held  to  have  a 
tendency  to  prove  the  transaction  a  mortgage. 

Under  all  the  circumstances  of  the  present  case  the  transaction  was  held  to  be 
a  sale  with  a  right  of  repurchase,  and  not  a  mortgage. 

In  such  a  case,  if  the  grantor  subsequently  claims  the  transaction  to  be  a 
mortgage,  the  grantee  may  maintain  a  bill  in  chancery  to  have  it  decreed 
to  be  otherwise. 

Bill  in  Chakoebt.  The  bill 'was  brought  to  the  June  Term, 
1861,  and  set  forth  that  on  the  25th  of  January,  1859,  the 
defendant*  were  the  owners  of  three  undivided  fifths  of  a  farm 
in  Shoreh»»,  of  which  the  orator  owned  one-fifth,  being  the 
feim  of  Reuben  Doane,  deceased,  the  father  of  the  defen- 
dants; that  on  that  day  the  defendants,  in  consideration  of 
$22<K>,  sold  and  conveyed  by  deed  to  the  orator  their  interest  in 
sock  farm  ;  that  on  the  same  day  the  orator  executed  to  the 
defendants  a  bond  in  the  penal  sum  of  four  thousand  dollars, 
conditioned  that  if  the  orator  sfeoald,  on  the  payment  of  $2200 
by  the  15th  of  February,   1859,  with  interest  thereon  firon* 
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January  25th,  1859,  deed  to  the  defendants  the  said  three-fifths 
of  said  premises  so  conveyed  to  them  by  him,  the  bond  should 
be  void,  and  farther  conditioned  that  if  the  defendants  should 
fail  to  make  such  payment  by  the  15th  of  February,  1859,  but 
should  procure  for  the  orator  a  sufficient  leas*  of  that  part  of 
the  estate  of  Reuben  Doane,  which  wVs  set  off  to  his  widow, 
Martha  Doane,  as  dower,  or  in  default  of  procuring  such  lease, 
should  give  the  orator  sufficient  security  that  he  should  occupy 
such  dower  during  Martha  Doane's  life,  and  should  also  pay  the 
orator  $2200  by  the  1st  of  December,  1859,  and  the  interest 
thereon  from  January  25th,  1859,  and  $800  in  addition  thereto, 
and  if  in  such  case  the  orator  should  convey  to  the  defendants 
the  said  three-fifths  of  the  said  premises  so  conveyed  to  him , 
and  also  one  undivided  fifth  part  of  the  same  premises  besides, 
and  should  also  pay  them  $100  per  annum  as  rent  of  the  said 
dower,  then  also  the  said  bond  should  be  void. 

The  bill  further  set  forth  that  immediately  after  the  execution 
of  such  conveyance  and  bond,  the  orator  entered  into  possession 
of  the  premises,  and  had  ever  since  continued  therein,  and  had  # 
made  improvements  thereon,  claiming  to  hold  the  same  as  upon 
a  conditional  purchase,  subject  only  to  the  condition  mentioned 
in  said  bond,  and  not  upon  a  mortgage,  and  that  the  transaction 
was  intended  only  as  a  conditional  sale,  and  that  the  relation  of 
debtors  and  creditor  was  not  thereby  created,  and  did  not  exist 
between  the  defendants  and  the  orator ;  that  the  defendants  had 
not  performed  any  of  the  acts,  stipulated  to  be  done  by  them  in 
the  condition  of  said  bond,  but  that  nevertheless  they  claimed 
that  the  aforesaid  transaction  constituted  only  a  mortgage  of  the 
premises  so  conveyed  from  the  defendants  to  the  orator  to  secure 
the  payment  of  $2200  and  interest,  and  asserted  that  they 
should  at  some  future  time,  according  to  their  convenience,  take 
measures  to  enforce  their  right  of  redemption  of  the  premises 
under  such  pretended  mortgage;  and  that  therefore  it  had 
become  important  for  the  interest  of  both  parties  that  the  nature 
and  extent  of  the  orator's  interest  in  the  premises  should  be 
determined  by  the  court. 

The  orator  prayed  that  the  court  would  decree  the  aforesaid 
agreement  to  be  a  conditional  sale  of  the  premises,  and  declare 
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the  estate  of  the  orator  therein  absolute  and  free  from  any  lien, 
claim,  or  equity  of  redemption  by  virtue  of  said  bond  ;  or  if  the 
transaction  aforesaid  constituted  only  a  mortgage  to  the  orator, 
then  that  the  court  would  decree  a  foreclosure  of  the  same  upon, 
the  usual  terms. 

The  answer  of  the  defendants  denied  that  the  transaction  was 
anything  but  a  mortgage,  and  claimed  their  right  of  redemption 
thereunder. 

The  answer  was  traversed,  and  testimony  was  taken  upon 
both  sides,  the  substantial  result  of  which  is  stated  in  the  opinion 
of  the  court. 

In  the  court  below,  Pierpoint,  Chancellor,  rendered  a  decree 
that  the  agreement  set  forth  in  the  orator's  bill  constituted  a  con- 
ditional sale  of  the  premises,  and  that. the  orator's  estate  therein 
be  declared  to  be  absolute  and  free  from  any  claim  or  equity  of 
redemption  on  the  part  of  the  defendants.  From  this  decree 
the  defendants  appealed. 

Jf.  Zr.  Bennett,  for  the  orator. 

E.  J.  Phelps,  for  the  defendants. 

Poland,  Ch.  J.  The  single  question  to  be  determined  in  this 
case  is,  whether  the  conveyance  from  the  defendants  to  the 
orator,  and  the  orator's  bond  for  a  re-conveyance,  constitute  a 
mortgage  for.  the  security  of  a  debt  or  loan,  or  an  absolute 
conveyance,  with  a  right  of  repurchase  in  the  defendants. 

Upon  the  face  of  the  papers  it  is  clearly  the  latter,  and  as  the 
law  allows,  and  upholds,  conveyances  of  this  character,  this 
apparent  character  must  be  considered  as  the  true  and  real  one, 
unless  the  evidence  establishes  that  it  was  in  fact  different. 

It  is  perfectly  well  settled,  however,  that,  whatever  may  be 
the  form  of  a  conveyance,  evidence  is  admissible  to  show  that  in 
fact  it  was  intended  merely  as  a  security  for  a  debt,  or  loan  of 
money,  and  when  that  is  made  out,  equity  will  wholly  disregard 
the  form  of  the  conveyance,  and  preserve  and  protect  the  right 
of  the  debtor  or  borrower  to  redeem  iris  estate. 

And  in  such  cases  courts  of  equity  have  followed  the  rule 
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which  haw  been  applied  to  all  caeea  of  transactions  between 
mortgagor  and  mortgage*,  of  regarding  the  mortgagor  aa  the 
weaker  party,  dealing  at  a  disadvantage,  and  needing  protection, 
ao  that  such  oases  have  been  watched  wkh  jealousy,  and  if 
enough  was  proved  to  render  it  fairly  doubtful,  whether  the  con* 
veyanoe  was  a  mere  security  for  a  debt,  or  an  absolute  convey- 
ance with  a  right  of  repurchase,  the  premises  have  been  held  to 
be  redeemable. 

It  comes  to  be  then  a  question  of  fact,  to  be  determined  upon 
the  evidence,'  whether  the  conveyance  from  the  Doanes  to  the 
orator  was  a  mere  security  for  a  loan  of  money,  or  an  absolute 
conveyance  with  a  right  of  repurchase  by  the  grantors.  We 
have  the  testimony  of  five  witnesses  in  the  case  who  profess  to 
have  known  substantially  all  the  facts  in  relation  to  the  transac- 
tion. On  the  part  of  the  orator,  Mr.  Con  roe,  Judge  Rich,  and 
the  orator  himself,  testify  that  the  offer  of  the  orator  waa  for  a 
purchase  of  the  land,  and  the  contract  as  executed  was  a  pur- 
chase of  the  land,  and  not  a  loan  of  money  with  security.  The 
two  defendants  do  not  represent  that  the  money  advanced  by  the 
orator  was  called  a  loan,  or  that  it  was  so  understood  or 
regarded,  but  they  say  they  were  to  have  the  privilege  of 
redeeming.  They  are  not  explicit  that  this  was  the  language 
used,  but  seem  rather  to  state  this  as  their  idea  of  the  legal 
effect  of  the  transaction.  We  do  not  regard  this  language  as 
having  a  very  strong  tendency  to  show  that  the  transaction  was 
not  what  it  purports  to  be  on  its  face,  an  absolute  conveyance 
with  a  right  of  repurchase  ;  for  if  the  defendants  by  the  contract 
had  the  right  to  again  become  the  owners  of  the  estate  by  repay- 
ing to  the  orator  the  purchase  money,  they  might  very  naturally, 
and  not  very  inappropriately,  call  Jt  a  right  to  redeem.  The 
transaction  as  stated  by  the  orator  and  his  two  witnesses,  is 
clearly  an  absolute  sale,  with  a  right  of  repurchase  by  the 
defendants,  and  if  the  testimony  of  the  two  defendants  would 
make  the  conveyance  a  mere  security  for  the  money  advanced 
by  the  orator,  the  balance  of  the  evidence  must  still  be  in  favor 
of  the  orator. 

In  all  this  class  of  cases,  one  principle  has  universally  been 
recognized,  that  in  order  to  convert  a. conveyance  absolute  upon 
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its  face  into  a  mortgage,  or  security  merely,  there  must  be  a  debt 
to  be  secured.  Some  of  the  cases  go  so  far  as  to  hold  that  there 
must  be  a  debt  in  such  form,  that  it  can  be  enforced  by  action 
against  the  debtor,  while  others  have  denied  it.  We  have  no 
occasion  now  to  decide,  whether  the  debt  must  be  such  that  it 
could  be  enforced  by  action  against  the  debtor,  the  tendency  of  / 
later  cases  seems  to  be  against  it.  But  all  agree  that  there  must 
be  a  debt  or  lo,f"i  ftp  h«  secnrec^  foat  ^^r^l^^011  °f  debtor  ^nd^ 
creditor  must  e^fa  ftg|we<»n  the^grantor  and  grantee,  in  order  to 
lay  the  foundation  for  converting  an  absolute  deed  in  form,  .ink)., 
a  mere  security.  In  this  case  there  was  no  note  or  bond  or 
other  evidence^&f  debt  executed  by  the  defendants,  and  though 
this  is  by  no  means  conclusive,  still  it  is  a  circumstance  favorable 
to  the  orator,  as  if  the  parties  intended  the  conveyance  merely 
as  a  security  for  a  loan  or  debt,  it  would  have  been  natural 
that  the  ordinary  evidence  of  a  debt  should  have  been  required 
and  given. 

But  from  all  the  evideuce  there  appears  to  have  been  nothing 
said  about  a  loan,  or  debt,  or  mortgage  ;  the  whole  talk  was  of 
a  sale  and  purchase,  and  one  of  the  defendants  states  in  his 
testimony  that  they  tried  to  get  the  orator  to  give  a  larger  sum, 
which  tends  strongly  to  show  that  the  defendants  did  not  under- 
stand that  the  conveyance  was  merely  a  mortgage  or  security 
for  the  sum  advanced.  Another  fact  tends  strongly  to  the  con- 
clusion that  the  conveyance  was  not  intended  as  a  mere  security 
for  a  loan  of  money  ;  that  is,  that  the  orator  was  to  have,  and 
did  have,  the  immediate  possession  and  use  of  the  premises. 

The  argument  for  the  defendants  has  been  based  principally 
upon  the  fact,  that  they  were  at  the  time  of  the  conveyance  in 
embarrassed  circumstances,  and  under  the  necessity  of  raising 
money  to  meet  existing  liabilities  upon  them  ;  and  that  the  sum 
paid  by  the  orator  was  less  than  the  fair  value  of  the  premises 
conveyed  to  him  by  the  defendants.     Evidence  of  this  character  x 
is  always  admissible  and  material'm  determining  whether  a  con-    : 
veyance  is  absolute,  or  only  a  security,  because  it  is  more  rea-    i 
sonable  that  a  man  should  give  a  security  upon  his  property  for    < 
a  sum  less  than  its  value,  than  that  he  should  part  witn  it  by  an     ' 
absolute   sale,   for  such   an   inadequate  remuneration.      So  a 
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borrower  in  distress  would  be  more  likely  to  submit  to  put  his 
property  in  a  condition  where  his  right  to  redeem  might  be  put 
in  jeopardy,  perhaps  wholly  lost,  than  one  standing  in  a  more 
independent  position,  and  dealing  at  no  such  disadvantage. 

But  these  circumstances  will  not  make  an  absolute  conveyance 
a  mortgage,  when  it  is  shown  clearjy,  or  conceded,  that  the 
conveyance  was  in  fact  absolute ;  they  are  only  evidence  to  be 
weighed,  as  to  its  real  character.  A  conveyance  which  was 
fully  understood  and  intended  to  be  absolute,  might  be  obtained 
under  such  circumstances  of  distress  on  the  part  of  the  grantor, 
and  for  such  an  inadequate  price  that  a  court  of  equity  would 
set  it  aside  as  unconscionable,  but  they  would  not  for  such  reason  . 
alone,  decree  it  to  be  a  mortgage.  This  is  not  the  view  in 
which  this  evidence  is  urged  in  the  present  case. 

It  is  difficult  to  determine  with  anything  like  accuracy  from 
the  evidence  in  the  case,  what  was  the  fair  value  of  the  share 
of  the  farm  conveyed  by  the  defendants  to  the  orator.  The 
defendants  owned  but  three-fifths  of  the  farm,  and  the  orator 
owned  but  one  of  Jhe  other  fifth  parts.  It  was  encumbered  by 
a  right  of  dower  in  the  widow,  and  a  right  of  homestead,  and  a 
portion  of  it  was  subject  to  an  annual  rent. 

It  is  manifest  that  under  such  circumstances,  the  defendants 
could  not  reasonably  expect  to  get  so  great  a  price  in  proportion, 
for  their  shares,  as  the  whole  farm  would  command,  and  that  the 
price  would  be  reduced  by  the  incumbrances,  much  more  than 
they  conld  be  mathematically  calculated.  The  price  the  orator 
paid  the  defendants  for  their  shares,  was  more  than  he  paid  for 
the  share  he  had  already  purchased,  and  but  a  trifle  less  than  he 
was  to  sell  his  share  to  them  for,  in  case  they  chose  to  repurchase, 
and  to  take  his  share,  as  they  were  to  do  in  such  case. 

We  are  inclined  to  believe  that  the  sale  to  the  orator  was  for 
somewhat  less  than  the  fair  value  of  the  premises,  but  the  inad- 
equacy was  not  so  great,  as  to  furnish  very  strong  evidence  that 
the  conveyance  was  only  a "  mortgage  in  disguise. 

The  conduct  of  the  parties  since  the  conveyance,  seems  to  be 
entirely  in  harmony  with  the  idea,  that  when  the  defendants 
allowed  the  time  to  expire  without  repurchase,  they  had  no  fur- 
ther right.     The  orator  so  treated  it,  he  has  sold  a  part  of  the 
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premises,  and  remained  in  possession  of  the  residue,  making  no 
call  for  payment  on  the  defendants.  The  defendants  appear  to 
have  made  no  objection  to  these  acts  of  absolute  ownership  by  the 
orator,  and  no  effort  or  offer  of  payment,  as  if  they  were  the 
orator's  debtors,  and  the  conveyance  but  security. 

But  what  is  most  satisfactory  to  us  that  this  conveyance  was 
not  understood  by  the  parties  to  be  but  a  security  for  the  money 
advanced  by  the  orator,  are  the  various  provisions  in  the  bond 
executed  by  the  orator  to  the  defendants,  of  the  same  date  with 
the  deed,  and  the  other  bond  from  the  defendants  to  the  orator. 

The  defendants  contracted  that  the  orator  should  have  a  lease, 
or  the  undisputed  possession  of  the  widow's  dower,  by  paying 
one  hundred  dollars  yearly  for  the  use  of  the  same. 

The  orator  contracted  to  convey  his  fifth  part  of  the  farm  to 
the  defendants,  for  eight  hundred  dollars,  in  case  they  repaid 
the  twenty-two  hundred  dollars  he  had  paid  for  the  farm,  and 
the  defendants  were  not  entitled  to  make  such  repurchase  without 
becoming  purchasers  of  the  orator's  share  in  the  farm.  Now 
it  is  not  pretended  that  all  these  various  stipulations  were  not 
bona  fide,  and  intended  to  be  fully  carried  out.  But  they  are 
wholly  inconsistent  and  incompatible  with  what  the  defendants 
now  claim,  that  the  deed  was  a  mortgage  to  secure  the  sum 
advanced  by  the  orator. 

We  are  of  opinion,  therefore,  that  the  defendants  have  wholly 
failed  to  show  that  the  true  character  of  this  conveyance  was 
different  from  that  appearing  upon  its  face,  and  no  question  has 
been  made,  but  that  in  that  event  the  application  of.  the  orator 
to  have  its  true  character  declared  was  to  the  proper  jurisdiction 
of  the  court  The  decree  of  the  chancellor  is  affirmed,  and  the 
case  remanded  to  be  perfected.. 
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Subpoena.     Process.      Authorized  Person.      (fate.      Tender  of 

Amends* 

A  subpoena  for  a  witness  may  be  directed  to  an  indifferent  person  to  serre  and 
return,  and,  if  issued  ,by  a  justice/)f  the  peace,  Jan  authorization  endorsed 
upon  the  precept  by  the  justice  is  not  necessary. 

An  indifferent  person  serving  a  subpoena  is  entitled  to  full  fees  therefor. 

The  party  to  whom  a  tender*of  amends  and  the  accrued  costs  is  made,  is  enti- 
tled to  be  tendered  the  travel  and  attendance  fees  of  a  witness  whom  he  has 
In  good  faith  subpoenaed  to  attend  an  approaching  trial  of  the  cause,  pro- 
vided there  is  not  sufficient  time  before  the  trial  by  reasonable  diligence  to 
notify  the  witness  not  to  attend,  even  though  at  the  time  of  the  tender  no 
fees  have  been  paid  to  the  witness. 

Quen,  whether  the  non-attendance  of  the  witness  at  the  time  appointed  for 
the  trial  renders  the  rule  otherwise. 

The  party  to  whom  the  tender  is  made  is  not  bound  to  inform  the  other  party 
that  he  has  summoned  such  witness,  if  no  inquiry  is  made  of  him  in  regard 
to  the  fact  or  the  amount  of  his  costs. 

A  tender  of  amends  and  the  accrued  costs,  under  the  act  of  1856,  Gen.  Stat., 
Chap.  25,  sec.  44,  is  not  the  subject  of  a  plea  in  bar,  nor  a  matter  to  be  tried 
by  the  jury.  Its  effect  is  only  upon  the  costs  of  the  action,  and  that  rests 
wholly  in  the  discretion  of  the  court. 

Trespass  for  taking  a  heifer.  Flea,  not  guilty,  and  a  tender 
of  sufficient  amends  for  the  injury  complained  of,  with  the 
accrued  costs,  in  accordance  with  the  statute,  act  of  1856,  No, 
15,  General  Statutes,  chapter  25,  section  44,  p.  200.  The 
plaintiff  replied,  traversing  the  tender  of  sufficient  amends.  The 
cause  was  tried  by  jury  at  the  March  Term,  1861,  Kellogq*  J7 
presiding. 

The  defendant  introduced!  evidence  tending  to  show  that  on 
the  5th  of  December,  1859,  and  more  than  twenty-four  hours 
before  the  time  appointed  for  the  trial  of  this  cause  before  the 
justice  of  the  peace,  he  tendered  the  plaintiff  twenty-seven 
dollars  for  his  damages  in  consequence  of  the  alleged  trespass, 
and  for  the  costs  then  accrued  ;  and  he  brought  the  same  money 
into  court. 
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The  plaintiff  claimed  that  at  the  time  of  this  tender  his  costs 
already  accrued  amounted  to  nine  dollars  and  twenty-two  cents. 
The  defendant  admitted  the  correctness  of  this  bill  of  .costs  with 
the  exception  of  the  items  for  the  service  of  two  subpoenas  and 
those  for  the  travel  and  attendance  of  three  witnesses. 

It  appeared  that  the  justice's  court  in  the  cause  was  appointed 
for  the  6th  of  December,  1859,  at  Danby,  and  that  previous  to 
that  time  and  in  preparation  for  the  expected  trial  the  plaintiff 
had  taken  out  two  subpoenas,  which  were  addressed  at  the 
beginning  of  the  subpoenas  "  to  the  sheriff  of  Bennington 
county,  his  deputy,  any  constable  in  the  county,  or  James 
Martin,  an  indifferent  person."  No  special  authorization  to. 
Martin  was  endorsed  upon  either  of  these  subpoenas.  These 
subpoenas  were  served  before  the  defendant's  tender,  by  one 
John  A.  Martin,  as  an  indifferent  person,  and  in  the  plaintiff's 
bill  of  costs  full  fees  were  claimed  for  such  service. 

It  did  not  appear  that  any  fees  for  travel  and  attendance  had 
been  paid  to  the  witnesses  so  summoned  previous  to  the  time  of 
the  defendant's  tender.  Three  of  the  witnesses  so  summoned 
resided  in  Landgrove,  and  the  plaintiffs  testimony  tended  to 
prove  that  at  the  time  of  the  defendant's  tender  the  roads  were 
so  obstructed  by  snow  drifts  that  n  was  impossible  by  the  exer- 
cise of  reasonable  diligence  to  notify  these  witnesses  in  season 
to  prevent  their  attendance  before  the  justice  on  the  6th  of 
December,  the  day  named  in  the  subpoena. 

Two  of  these  three  witnesses  actually  did  attend  on  that  day. 
Included  in  the  plaintiff's  bill  of  costs  of  $9.22  were  the  usual 
charges  for  travel  and  attendance  of  these  three  witnesses.  There 
was  no  evidence  tending  to  show  that  at  the  time  the  tender  was 
made,  the  plaintiff  said  anything  to  the  defendant  in  relation  to 
the  costs  of  the  suit  then  accrued,  or  in  regard  to  his  having 
issued  any  subpoenas,  nor  that  any  enquiry  was  made  of  him  by 
the  defendant  in  respect  to  either  of  those  matters. 

The  court,  among  other  things  not  excepted  to,  instructed  the 
jury,  as  to  the  sufficiency  of  the  defendant's  tender,  that  if  a 
subpoena  is  served  by  an  indifferent  person  to  whom  it  is  therein 
directed  for  that  purpose,  such  person  would  be  entitled  to 
receive  the  same  fees  for  such  service  which  a  proper  officer, 
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authorized  by  law  to  serve  such  precept,  would  be  entitled  to 
charge  for  the  same  service,  and  that  the  provision  for  the 
allowance  of  half  the  fees  of  a  regular  officer  was  applicable, 
under  the  statute,  (Gomp.  Stat.,  p.  234,  §§  39,  40,)  only  to  the 
case  where  the  person  serving  the  process  derives  his  authority 
from  an  indorsement  npon  the  precept  by  the  magistrate  to  whom 
it  is  returnable ;  that  if  the  plaintiff  had,  at  the  time  of  the 
dependent's  tender,  caused  the  subpoenas  to  be  served,  as  his  tes- 
timony tended  to  prove,  the  fees  charged  for  such  service  in  his 
bill  of  costs  were  proper  and  legal ;  and  that  jf  the  plaintiff 
caused  a  subpoena  to  be  served  upon  the  three  witnesses  in 
Landgrove,  requiring  their  attendance  as  witnesses  before  the 
justice's  court  in  this  suit  prior  to  the  making  of  the  said  tender 
as  aforesaid,  as  the  plaintiff 's  evidence  tended  to  show,  he  would 
thereby  become  liable  for  their  fees  for  travel  and  attendance 
pursuant  to  said  subpoena,  in  the  event  of  such  attendance,  and 
if,  at  the  time  of  the  making  of  said^tender  as  aforesaid,  it  was 
not  possible  for  the  plaintiff,  by  the  exercise  of  due  and  reason- 
able diligence,  to  give  notice  to  these  witnesses,  so  as  to  save 
or  prevent  their  travel  and  attendance  pursuant  to  said  subpoena, 
their  fees  for  such  travel  and  attendance  ought  to  be  considered 
as  a  part  of  the  taxable  costs  of  the  plaintiff,  which  had  then 
accrued. 

The  defendant  excepted  to  so  much  of  the  charge  of  the  court 
as  is  above  detailed. 

The  jury  returned  a  verdict  that,  as  to  the  first  issue  joined, 
the  defendant  was  guilty,  &c,  and  found^for  the  plaintiff  to 
recover  822.08  damages,  and  that,  as  to  the  second  issue  joined, 
the  defendant  did  not  make  a  tender  of  sufficient  amends  for  the 
plaintiff's  damages  and  costs  then  accrued. 

M.  EL  Cook  and  J.  Prout,  for  the  defendant. 

,  for  the  plaintiff. 

Poland,  Ch.  J.  The  questions  now  attempted  to  be  made  by 
the  defendant  as  to  the  costs  of  serving  the  subpoenas,  that  a 
person  can  not  be  properly  authorized  by  the  justice  to  serve  a 
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subpoena,  except  by  an  authorisation  endorsed  upon  it  as  pro- 
vided by  section  39  of  chapter  29,  Compiled  Statutes  ;  and  also 
that  it  was  served  by  a  different  person  from  the  one  named  in 
it,  were  not  made  in  the  county  court,  and  so  can  not  be 
raised  here.  The  exceptions  say  that  the  only  question  made 
as  to  these  fees,  was,  whether  the  person  serving  them  was  enti- 
tled to  full  fees,  or  only  half  fees,  as  provided  for  authorised 
persons  by  the  statute  above  referred  to. 

This  question  does  to  some  extent  involve  an  inquiry  into  the 
propriety  of  this  mode  of  authorizing  an  indifferent  person  to 
serve  a  subpoena.  The  statute  does  not,  in  terms,  authorize  a 
justice  of  the  peace  to  direct  a  subpoena,  or  any  kind  of  process, 
to  an  indifferent  person  to  serve.  The  form  given  by  the  statute 
for  a  citation  to  a  party  tok  attend  the  taking  of  a  deposition, 
implies  that  it  may  be  directed  to  and  served  by  an  indifferent 
person.  '  That  is  more  nearly  allied  in  character  to  a  subpoena 
than  either  are  to  ordinary  legal  process,  whether  mesne,  or 
final.  This  mode  of  directing  subpoenas,  has  been  generally 
practised  in  the  state,  and  it  has  never  been  understood  that  the 
persons  thus  authorized  were  restricted  to  half  fees.  The  case 
of  Mattocks  v.  Wheaton,  10  Vt.  493,  by  implication  at  least, 
sanctions  the  idea  [that  a  subpoena  may  be  so  directed,  and 
though  it  was  held  in  that  case  that  if  the  subpoena  was  served 
by  an  indifferent  person,  not  named  in  the  direction,  the  witness 
was  not  liable  to  the  penalty  for  not  obeying  the  subpoena ;  still 
Williams,  Ch.  J.,  who  gave  the  opinion,  intimates  that  this  is 
not  such  an  irregularity  as  would  prevent  the  party  from  taxing 
for  such  service  in  his  costs.  This  intimation  was  followed  in 
a  recent  case  in  Orleans  county,  West  v.  Walworth,  33  Vt.  167, 
where  it  was  expressly  decided  that  a  party  was  entitled  to  tax 
for  the  service  of  a  subpoena  by  an  indifferent  person,  not  named 
in  the  direction.  It  must  be  regarded  now  as  fully  settled  by 
proper  adjudication,  as  well  as  by  long  practice,  that  this 
mode  of  directing  subpoenas  is  legal  and  proper,  and  that  the 
case  is  one  not  within  the  39th  and  40th  sections  of  the  statute. 
The  language  of  the  39th  section  seems  clearly  not  to  include 
subpoenas,  but  to  apply  only  to;- precepts  returnable  to  him>  while 
justices  of  the  peace  are  authorized  to  issue  subpoenas  for 


Digitized  by 


Google 


FEBRUARY    TERM,   1862.  187 

Smith  v.  Wilbur. 

witnesses  returnable  before  other  justices,  or  any  other  tribunal 
in  the  state  where  witnesses  are  needed.  If  subpoenas  do  not 
fall  within  the  class  of  process  named  in  the  39th  section,  it  is 
not  claimed  that  the  fees  for  serving  them  come  within  the 
restriction  gf  the  40th  section. 

The  defendant  insists  that  at  the  time  he  made  his  tender  of 
amends  to  the  plaintiff,  he  was  not  bound  to  tender  for  the  travel 
and  attendance  of  the  three  witnesses  who  had  been  summoned 
by  the  plaintiff;  that  those  could  not  be  properly  considered  as 
costs  then  accrued,  because  their  fees  had  not  then  been%paid, 
and  not  having  been  paid,  or  tendered,  the  witnesses  were  not 
legally  bound  to  appear.  But  we  are  of  opinion  that  in  respect 
to  the  costs  to  which  a  party  is  entitled,  no  such  strict  principle 
is  to  be  applied.  The  plaintiff  had  summoned  his  witnesses  in 
the  usual  mode,  and  in  good  faith,  and  had  placed  himself  under 
a  legal  liability  to  pay  them  if  they  attended,  and  the  jury  have 
found  that  it  was  impracticable  for  the  plaintiff  then  to  counter- 
mand their  attendance.  The  fact  that  the  witnesses'  fees  had  not 
been  paid,  or  tendered,  so  that  the  plaintiff  could  have  had  a 
remedy  against  them  if  they  failed  to  appear,  was  a  matter 
wholly  between  himself  and  the  witnesses ;  his  liability  to  them, 
incurred  in  a  reasonable  mode,  was  sufficient  to  entitle  him  to  a 
tender  of  their  fees.  We  have  felt  some  doubt,  whether  if  the 
tender  had  proved  large  enough,  deducting  the  fees  of  the 
witness  who  did  not  attend  the  'trial,  it  ought  not  to  be  held 
sufficient,  but  as  it  appears  that  the  damages  found  by  the  jury 
and  the  costs,  deducting  the  fees  of  this  witness,  exceeded  the 
sum  tendered  by  the  defendant,  the  result  must  have  been  the 
same,  so  that  if  there  was  error  in  this  particular,  it  need  not 
disturb  the  judgment  The  fact  that  the  plaintiff  did  not  inform 
the  defendant  that  he  had  summoned  these  witnesses  was  of  no 
importance.  If  the  defendant  desired  any  information  as  to  the 
amount  of  the  plaintiff's  cost  from  him,  he  should  have  enquired, 
for  he  knew  a  suit  had  been  brought  and  some  costs  had  accrued, 
and  if  he  chose  to  make  a  tender  without  enquiry,'  the  plaintiff 
certainly  was  not  in  fault.  vA  Whether  if  he  had  enquired  of  the 
plaintiff  as  to  his  costs,  the  plaintiff  would  have  been  bound  to 
inform  him,  it  is  not  necessary  now  to  decide.     As  the  plaintiff's 


Digitized  by 


Google 


138  JUTLAND  COUNTY, 

Smith  v.  Wilbur. 

costs  were  peculiarly  within  his  knowledge,  there  would  seem  to 
be  some  reason  for  requiring  him  to  give  information  as  to  what 
costs  he  claimed,  if  information  was  asked  of  him. 

The  case  cited  from  Maine,  2  Fairf.  258,  where  it  was  held 
that  a  tender  of  the  full  amount  of  a  debt  could  not  j>e  avoided 
by  the  plaintiff  by  showing  that  he  had  previously  procured  a 
writ  to  be  made  on  the  debt,  of  which  the  debtor  had  no  knowl- 
edge, and  which  the  plaintiff  did  not  disclose  when  the  tender 
was  made,  but  refused  the  tender  on  other  grounds,  is  not  at  all 
in  opposition  to  our  views.  The  court  very  justly  held  that  if 
the  plaintiff  claimed  pay  for  his  writ,  he  should  have  told  the 
defendant  he  had  one,  and  that  his  silence  was  a  waiver  of  costs. 

The  only  remaining  exception,  that  is  now  insisted  upon,  is  that 
the  court  did  not  direct  a  verdict  for  the  defendant,  on  the  issue 
made  on  his  plea  of  tender  of  amends.  The  defendant  pleaded 
that  he  tendered  the  plaintiff  twenty-seven  dollars,  which  was 
sufficient  to  cover  his  damages  and  costs.  The  plaintiff's  repli- 
cation traversed  the  making  of  the  tender.  There  seems  to  have 
been  no  question  made  on  the  trial  but  that  the  defendant  did 
properly  tender  to  the  plaintiff  twenty-seven  dollars,  as  stated  in 
the  plea,  but  the  whole  inquiry  on  this  issue  was  whether  that 
sum  was  sufficient  to  cover  the  damages  the  plaintiff  was  entitled 
to,  and  the  costs  then  accrued,  and  as  the  jury  found  it  did  not, 
they  found  that  the  defendant  did  not  tender  sufficient  amends. 
The  defendant  now  claims  that  as  the  plaintiff  traversed  the 
making  of  the  tender  and  not  its  sufficiency,  a  verdict  should 
have  been  taken  on  that  issue  in  his  favor,  as  he  proved  the 
making  of  the  tender  as  pleaded.  We  do  not  find  in  the  excep- 
tions that  the  court  were  asked  to  give  any  such  direction  to  the 
jury,  or  that  any  exception  was  taken  thereto*  which  is  enough 
to  dispose  of  the  question  here. 

This  case  has,  however,  called  our  attention  to  the  act  of 
1856,  under  the  provisions  of  which  this  tender  was  made,  and, 
as  this  is  the  first  time  this  statute,  or  any  practice  under  it,  has 
been  before  the  court,  we  have  given  it  some  attention,  and 
deem  it  advisable  to  state  our  views  of  its  meaning. 

We  are  of  opinion,  that  a  tender  made  under  this  act  is  not 
the  subject  of  a  plea  in  bar  of  the  action,  nor  a  matter  to  be 
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tried  by  the  jury  at  all.  The  only  effect  to  be  given  to  the  tender 
is  upon  the  costs  of  the  suit,  and  this  is  wholly  left  in  the  discre- 
tion of  the  court.  The  statute  does  not  provide  for  pleading  the 
tender,  or  for  giving  it  in  evidence  on  the  trial,  nor  for  the  jury 
giving  any  verdict  upon  it.  The  plaintiff  is  to  have  his  damages 
found  by  the  court  or  jury  who  try  his  case,  and  then  the  effect 
of  this  tender  is  left  wholly  to  the  court.  If  the  sum  tendered 
is  equal  to  the  damages  found,  and  the  costs  accrued  when  the 
tender  was  made,  still  if  the  court  are  of  opinion  that  the  defen- 
dant "  did  not  act  in  good  faith  in  the  matter  complained  of," 
they  may  allow  the  plaintiff  all  his  subsequent  costs.  If  the 
court  are  of  opinion  that  the  defendant  did  act  in  good  faith, 
and  the  tender  is  sufficient  in  amount,  then  the  court  are  to 
disallow  the  plaintiff's  subsequent  costs,  and  allow  or  disallow 
the  defendant's  subsequent  costs  according  to  their  discretion. 
If  such  tender  can  be  pleaded  in  bar  of  the  action,  and  if  found 
by  the  jury  sufficient  to  cover  the  plaintiff's  damages  and  costs 
then  accrued,  and  a  verdict  be  returned  for  the  defendant,  it  seems 
a  little  difficult  to  see  how  the  court,  if  they  think  the  defendant 
did  not  act  in  good  faith,  are  to  render  a  judgment  for  the 
plaintiff  for  his  damages  and  costs,  or  how  they  could  consist- 
ently deprive  the  defendant  of  his  costs  against  the  plaintiff. 

It  is  apparent  to  us  that  the  object  of  the  statute  was  to 
enable  the  defendant  in  such  cases  to  pay  money  into  court,  to 
answer  the  plaintiff's  claim,  and  to  give  the  court  a  very  extensive 
discretion  in  relation  to  costs,  to  meet  the  peculiar  circumstances 
and  equities  of  every  case. 

The  defendant  in  this  case  made  no  objection  to  the  course 
taken  in  the  court  below,  and  took  no  exception  thereto,  nor  do 
we  see  that  his  rights  were  in  any  manner  prejudiced  thereby. 

The  judgment  is  affirmed. 
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Seneca  Smith  v.  The  Estate  of  Deliverance  Rogers, 
deceased,   testate. 

Consideration.     Statute  of  Frauds.     Interest. 

The  receipt  by  one  person  of  the  property  ot  another,  for  the  purpose  of  pay- 
ing the  tatter's  debts,  constitutes  a  sufficient  consideration  for  a  subsequent 
promise  by  the  former  to  a  creditor  of  the  latter  to  pay  his  claim. 

The  testator  had  received  from  R.  a  transfer  of  the  latter's  property,  and  had 
also  brought  a  suit  against  R.  and  attached  the  same  property.  The  plain- 
tiff, a  creditor  of  R.,  claiming  that  the  testator  had  received  R.'s  property 
without  consideration,  and  that  he  had*no  debt  against  R.,  procured  a  writ 
in  his  favor  against  R.,  in  order  to  attach  the  property  so  transferred  and  to 
summon  the  testator  as  R.'s  trustee.  Before  this  writ  was  served  the  testator 
told  him  that  if  he  would  hold  on  he  wouldjpay  him  his  claim  against  R. 
The  plaintiff,  in  reliance  upon  this  promise,  forbore  to  have  his  writ  served, 
and  the  property  was  sold  upon  the  testator's  execution.  Held,  that  the 
testator's  promise  was  based  upon  a  sufficient  consideration,  and  that  it  was 
an  original  undertaking  and  not  within  the  statute  of  frauds. 

After  the  promise  the  plaintiff,  by  the  testator's  direction,  took  notes  to  him- 
self from  R.,  for  his  debt,  payable  with  annual  interest.  Held,  that,  not- 
withstanding this,  the  plaintiff,  as  against  the  testator,  was  only  entitled  to 
simple  interest  upon  his  debt  against  R. 

This  was  an  appeal  from  the  decision  of  commissioners  upon 
the  estate  of  Deliverance  Rogers.  The  case  was  referred,  and 
the  referee  reported. the  following  facts  : 

On  the  16th  of  November,  1846,  one  Randall  was,  and  had 
for  several  years  previously  been,  in  the  occupancy  of  a  farm 
in  Derby,  belonging  to  the  testator,  Rogers,  upon  shares.  Ran- 
dall had  upon  the  farm  at  that  time,  stock  and  property  to  the 
value  of  about  fourteen  hundred  dollars,  in  which  Rogers  had 
some  interest,  to  the  amount  of  one-half  or  more.  At  this  time 
Randall  was  indebted,  among  other  creditors,  to  the  plaintiff 
Smith,  on  book.  At  this  time  Randall  executed  a  note  to  Rog- 
ers for  three  hundred  dollars,  whether  with,  .or  without  consid- 
eration, or  full  consideration,  did  not  appear.  Rogers  at  that 
time  claimed  before  the  note  of  three  hundred  dollars  was  exe- 
cuted, that  Randall  owed  him  about  eighty  dollars  ;  that  Randall 
was  indebted  to  him  ;  and  it  then  appeared  that  he  was  owing 
many  others ;   but  they  did   not  make  any  settlement  of  their 
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matters  in  the  presence  of  any  person ;  and  the  three  hundred 
dollar  note  was  made  and  signed  privately  between  Rogers  and 
Randall;  and  the  note  was,  after  its  execution,  delivered  to 
Randall  to  be  taken  back  to  Danby,  from  Granville  where  the 
said  Rogers  resided. 

On  the  17th  of  November,  1846,  Rogers  commenced  a  suit  in 
his  favor  against  Randall,  and  duly  attached  all  of  Randall's 
property. 

On  the  same  day  of  the  attachment  thus  made  by  Rogers, 
and  after  it  had  been  made,  the  plaintiff  procured  a  writ  of 
attachment  on  his  debt  against  Randall,1*  upon  which  was  a 
trustee  process,  summoning  Rogers  as  trustee  of  Randall,  for 
the  purpose  of  attaching  Randall's  property  subject  to  Rogers' 
attachment ;  but  before  any  attachment  had  been  made,  or  any 
further  proceeding  had  in  Smith's  attachment  Smith  asked 
Rogers  if  he  was  going  to  pay  the  plaintiff's  debt  against  Ran- 
dall. Smith  said  to  Rogers  t  that  there  was  property  enough  to 
pay* Randall's  debts,  and  that  he  was  satisfied  that  Randall  did  not 
owe  Rogers  more  than  a  trifle  ;  and  that,  if  Rogers  was  not  going 
to  pay  his  debt,  he  should  himself  attach  the  property,  and  see 
how  it  was ;  Rogers  replied  that  he  was  going  to  see  about  it ; 
and  said,  "  friend  Smith  ;  hold  on  1  make  no  cost,  I  will  see  thee 
again  before  the  sale  of  the  property  on  the  attachment.  I  shall 
do  right  about  it." 

After  the  attachment  was  made  by ^ Rogers,  Randall  confessed 
a  judgment,  and  .Rogers  took  out  an  execution  on  the  judgment, 
and  delivered  the  execution  to  the  constable;  and  Randall's 
property  so  attached  on  the  original  process,  was  advertised  for 
sale  on  the  2nd  of  December,  1846. 

On  the  day  of  the  sale  of  the  property,  but  before  the  sale, 
Smith  asked  Rogers  how  he  found  things.  Rogers  inquired  of 
Smith,  what  was  the  amount  of  his  debt  against  Randall.  Smith 
examined  his  books,  and  told  Rogers  that  it  would  not  exceed  $150; 
and  it  might  be  less.  Smith  showed  some  of  the  charges  for 
property  that  went  on  to  the  farm,  and  said  to  Rogers  that  there 
was  property  enough  to  pay  all  of  Randall's  debts,  and  leave 
something  for  Randall.  Smith  then  went  into  an  estimate  of  the 
value  of  the  property  of  Randall,  and  the  amount  of  Randall's 
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indebtedness.  After  the  conversation  Smith  asked  Rogers  if  he 
was  going  to  pay  the  plaintiff's  debt  against  Randall.  Rogers 
replied  that  there  was  property  enough,  if  it  was  not  eaten  up 
in  costs,  in  his  hands  for  that  purpose,  to  pay  all  of  Randall's 
debts  ;  and  that  if  Smith  would  hold  on,  he  would  pay  him  the 
debt  due  him  from  Randall.  Smith  then  said  that  all  he  wanted 
was  his  pay  ;  and  then  directed  the  officer,  who  had  his  attach- 
ment against  Randall,  and  was  then  present,  not  to  serve  the 
writ  against  Randall.  Smith  made  no  further  efforts  to  collect 
or  secure  his  debt  against  Randall,  by  reason  of  this  promise  of 
Rogers. 

The  property  of  Randall  was  sold  on  Rogers'  execution,  on 
the  2nd  of  December,  1846,  without  further  costs  or  expenses, 
and  was  purchased  in  for  the  benefit  of  Rogers,  at  less  than  its 
real  value,  and  was  afterwards  used  and  disposed  of  by  Rogers. 
Some  time  after  the  sale  of  the  property,  Rogers  told  Smith  to 
settle  with  Randall,  and  take  his  notes  in  small  sums  payable  in 
yearly  payments,  which  the  plaintiff  did,  making  the  notes  on 
annual  interest 

Smith  retained  these  notes  in  his  possession,  and  never 
received  payment  of  them,  or  the  debt  for  which  they  were 
given,  and  did  not  present  them  to  Rogers  in  his  life  time. 

The  referee  reported  that  if,  from  the  foregoing  facts,  the 
plaintiff  was  entitled  to  recover  against  the  estate  of  Rogers, 
in  that  case  he  found  that  he  should  recover  two  hundred 
fifty-six  dollars  and  twenty  cents,  being  the  amount  of  the  notes 
above  mentioned,  and  annual  interest  to  the  12th  of  March, 
1861. 

Upon  this  report  the  county  court,  at  the  March  Term,  1861, 
Kellogg,  J.,  piesiding,  rendered  judgment  pro  forma  for  the 
plaintiff,  to  which  the  defendant  excepted. 

Linsley  &  Front,  for  the  defendant. 

E.  Edgerton,  for  the  plaintiff. 

Poland,  Ch.  J.  The  facts  reported  by  the  referee,  are 
exceedingly  vague   and   uncertain,  but  this  is   probably  to  be 
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accounted  for  by  the  antiquity  of  the  transaction,  and  the 
decease  of  Rogers,  one  of  the  parties  to  it,  rather  than  from  any 
fault  of  the  referee. 

The  referee  distinctly  finds  and  reports  that  Rogers  promised 
to  pay  the  plaintiff's  debt  against  Randall. 

The  counsel  for  the  defendant  claims,  thaf  this  promise  can  not 
be  legally  enforced  for  two  reasons. 

1st.     Because  not  founded  upon  any  sufficient  consideration. 

2nd.  That  it  was  a  promise  to  pay  the  debt  of  another,  and 
therefore  invalid  by  the  statute  of  frauds. 

The  facts  reported  have  some  tendency  to  show,  that  the 
property  of  Randall  went  into  the  hands  of  Rogers  upon  an 
understanding  between  them  that  Rogers,  out  of  the  avails, 
should  pay  Randall's  debts,  and  that  the  amount  of  the  property 
largely  exceeded  any  just  claim  that  Rogers  himself  held  against 
Randall. 

It  Fogers  received  property  of  Randall  for  the  purpose  of 
paying  his  debts,  and  afterwards,  in  consideration  of  having 
such  assets  in  his  hands,  expressly  promised  the  plaintiff  to  pay 
his  debt,  such  promise  was  supported  by  the  consideration  of 
having  received  funds  of  Pandall  for  that  purpose ;  Wait  v. 
Executors  of  Wait,  28  Vt.  350  ;  Merrill  v.  Englesby  and  Trustee, 
Ik  150. 

If  the  facts  reported  are  not  sufficient  to*  show  that  Rogers 
received  Randalls  property  under  an  agreement  between  them 
that  he  was  to  apply  it  in  payment  of  Randall's  debts,  then  the 
tendency  of  the  facts  found,  is  toward  the  conclusion  that  Rogers 
was  endeavoring  to  cover  up  Randall's  property  and  keep  it 
away  from  his  creditors,  and  that  Randall  gave  Rogers  a  note 
for  more  than  he  was  justly  indebted  to  him,  confessed  a  judg- 
ment upon  it  immediately,  and  Rogers  caused  his  execution  to  be 
levied  upon  all  Randall's  property,  which  was  of  a  much  greater 
value  than  the  amount  of  the  judgment.  If  Rogers  purposely 
took  Randall's  note,  and  a  judgment  upon  it  for  a  greater 
amount  than  was  justly  due  to  him,  for  the  purpose  of  covering 
his  property  against  his  other  creditors,  such  judgment  was 
fraudulent  as  to  the   creditors,   and   they  might   contest  it  by 
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attaching  the  same  property  he  had  levied  upon,  or  in  various 
other  modes. 

The  plaintiff  claimed  to  Rogers  that  this  was  the  case,  and 
had  procured  a  writ  against  Randall,  for  the  purpose  of  attach- 
ing the  property  of  Randall,  and  also  summoning  Rogers,  as 
Randall's  trustee.  The  plaintiff  had  certainly  the  legal  right  to 
institute  such  legal  proceedings  to  contest  Rogers'  judgment, 
and  endeavor  to  enforce  payment  of  his  debt  against  Randall. 
In  this  state  of  things  Rogers  told  the  plaintiff  that  Randall's 
property  was  sufficient  to  pay  all  his  debts  if  it  was  not  eaten  up 
in  costs,  and  that  if  the  plaintiff  would  hold  on,  he,  Rogers, 
would  pay  the  plaintiff's  debt  The  plaintiff  thereupon  said  that 
was  all  he  wanted,  and  directed  his  officer,  who  was  present, 
not  to  serve  his  writ,  and  Randall's  property  was  all  sold  on 
Rogers'  execution,  at  less  than  its  value,  and  went  into  the 
hands  of  Rogers,  and  was  disposed  of  by  him. 

It  is  clear  that  this  surrender  and  forbearance  by  the  plaintiff 
of  his  legal  right  to  contest  the  validity  of  Rogers'  judgment, 
and  to  obtain'  Randall's  property  for  the  payment  of  his  own 
debt,  at  the  request  of  Rogers,  was  a  sufficient  legal  consider- 
ation to  sustain  Rogers'  promise  to  pay  Randall's  debt  to  the 
plaintiff.  This  forbearance  of  the  plaintiff  might  be  an  injury 
to  the  plaintiff,  and  was  apparently  clearly  for  the  advantage  of 
Rogers.  If  the  plaintiff  did  not  succeed  in  establishing  what  he 
claimed,  and  thus  succeed  in  obtaining  payment  of  his  debt 
against  Randall,  Rogers,  by  his  forbearing  to  attach  the  property, 
and  trusteeing  him,  avoided  the  expense  and  vexation  of  a  liti- 
gation of  the  matter. 

Whether  Rogers'  promise  to  pay  the  plaintiff's  debt  against 
Randall,  was  founded  upon  the  consideration  that  he  had 
received  property  from  Randall  for  that  purpose,  or  upon  the 
consideration  that  the  plaintiff  would  forbear  to  attach  the 
property,  and  allow  him  to  have  it  disposed  of  upon  his  own 
execution,  without  question  or  litigation  ;  we  are  of  opinion 
that,  under  the  decisions  that  have  been  made  in  this  state,  the 
promise  must  be  regarded  as  an  original  undertaking  by  Rogers, 
and  therefore  not  within  the  statute  of  frauds 
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The  cases  of  Wait  v.  Wait,  and  Merrill  v.  Englesby,  before 
•cited,  establish  tbe  principle  that  a  promise  to  pay  the  debt  of 
another  io  consideration  of  property  placed  in  the  promisor's 
hands  by  such  debtor,  for  that  purpose,  is  not  within  the  statute. 

In  Sampson  v.  Estate  of  Hobart,  28  Vt.  697,  it  was  decided 
that  where  one  creditor  promised  to  pay  the  debt  of  another 
creditor  against  their  mutual  debtor,  in  consideration  that  the 
latter  creditor  would  forbear  to  sne  and  attach  the  debtor's  pro- 
perty, but  would  allow  the  former  to  attach  all  the  debtor's 
property  on  his  debt,  the  promise  was  an  original  undertaking, 
and  not  within  the  statute,  of  frauds,  as  a  promise  to  pay  the 
debt  of  another.  In  Cross  v.  Richardson,  80  Vt.  641,  the 
plaintiff  had  attached  certain  property  of  Brown,  his  debtor. 
The  defendant  promised  that  he  would  pay  the  plaintiff  one 
hundred  dollars  in  part  payment  of  his  debt  against  Brown,  in 
consideration  that  the  plaintiff  would  release  the  property  he 
had  attached,  which  he  did.  It  was  held  that  this  was  not  a 
promise  to  pay  the  debt  of  another,  within  the  statute  of  frauds. 

It  is  not  needful  now  to  go  over  the  reasons  for  these 
decisions,  as  they  will  be  found  at  length  in  the  pronounced 
judgments  in  those  cases,  nor  to  again  attempt  the  hopeless  task 
of  endeavoring  to  reconcile  the  numerous  decisions  on  this  much 
vexed  subject,  as  we  regard  these  cases  as  having  settled  the 
rule  of  decision  in  this  state,  aud  as  fully  covering  this  case. 

The  objection  that  the  plaintiff  subsequently  took  new  notes 
of  Randall  for  his  debt,  we  think  of  no  force,  as  the  referee  finds 
that  this  was  done  by  the  direction  of  Rogers. 

In  one  respect  the  judgment  below  was  erroneous. 

The  liability  of  Rogers  to  the  plaintiff  was  fixed,  when  he 
made  the  promise.  If  he  delayed  making  payment  to  the 
plaintiff,  he  would  properly  be  held  liable  to  pay  interest  on 
the  amount  of  Randall's  debt,  but  only  for  ordinary  simple 
interest. 

When  the  plaintiff  took  Randall's  notes  subsequently,  he  took 
them  payable  with  annual  interest,  and  the  referee  in  finding 
the  sum  for  which  the  defendant  is  liable,  if  so  at  all,  computed 
the  notes  of  Randall  with  the  annual  interest  thereon.  The 
plaintiff  claims  that  be  took  these  notes  really  as  the  agent  of 
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Rogers,  and  the  interest  the  notes  were  to  bear  bad  nothing  to 
do  with  the  measure  of  Rogers'  liability  to  him.  It  does  not 
appear  that  Rogers  gave  any  direction,  or  even  had  knowledge 
of  how  the  notes  were  written  in  this  respect.  The  judgment 
below  included  annual  interest  on  Randall's  notes,  when  it 
should  have  been,  against  this  defendant,  computed  at  simple 
interest  only. 

But  as  this  is  mere  computation,  it  can  be  corrected  here. — 
The  excess  of  interest  by  this  erroneous  mode  of  casting  is 
therefore  ordered  to  be  deducted,  and  the  judgment  affirmed  for 
the  balance. 

As  the  defendant  has  succeeded  upon  his  exceptions  in  lessen- 
ing the  amount  of  the  plaintiff's  recovery  below,  he  wiil  be 
entitled  tp  his  costs  in  this  court. 


The  Town  of  Potjltney  v.  The  Town  of  Sandgate, 
'  Pauper.     Judgment 

It  is  not  requisite  to  tho  validity  of  an  order  of  removal  of  a  pauper,  and  its 
binding  force  npon  the  town  to  which  the  removal  is  ordcied  to  bo  made, 
that  there  be  an  actual  removal  of  the  pauper  under  such  order. 

It  is  a  sufficient  service  of  a  notice  of  an  order  of  removal  if  a  certified  copy 
of  the  6ame  bo  left  by  an  officer  at  the  house  of  the  usual  abode  of  the 
overseer  of  the  town  to  which  the  removal  is  ordered  to  be  made,  with  a 
person  of  sufficient  discretion  then  resident  therein,  even  though  the  over* 
seer  never  receives  such  copy,  nor  gets  any  actual  notice  of  the  proceeding. 

The  notice  of  the  order  of  removal  may  be  served  upon  the  town  to  which  the 
removal  is  ordered  before  the  day  fixed  for  the  removal. 

A  valid  order  of  removal  of  which  notice  is  legally  served  on  the  town  to 
which  the  removal  is  ordered,  and  from  which  no  appeal  is  taken,  is  con- 
clusive both  as  to  the  settlement  of  tho  pauper  at  the  date  of  the  order,  and 
also  as  to  all  other  facts  necessary  to  uphold  the  order. 

Appeal  frpm  an  order  of  reniova)  of  ftebepca  Williams  and 
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her  five  minor  childrea  from  the  town  of  Poultney  to  the  town 
of  Sandgate.  which  order  of  removal  wac  made  December  24th, 
1859.  Plea  that  the  last  legal  settlement  of  the  paupers  was 
not  in  Sandgate,  on 'which  plea  issue  was  joined.  The  cause 
was  tried  by.  the  court  at  the  September  Term,  1861,  Kellogg, 
J.,  presiding. 

It  was  claimed  on  the  part  of  the  plaintiff  that  the  said 
Rebecca  was  the  wife  of  one  Jacob  Williams,  who,  it  was  con- 
ceded, was  the  son  of  one  William  Williams  ;  and  the  plaintiff 
further  claimed  that  William  Williams  had  a  legal  settlement  in 
Sandgate  ;  that  Jacob  Williams  followed  and  had  the  settlement 
of  his  father ;  and  that  Rebecca  Williams,  as  the  wife  of  Jacob 
Williams,  followed  and  had  his  settlement.  The  defendant 
denied  that  the  said  Rebecca  was  ever  lawfully  married  to  Jacob 
Williams,  or  that  they  ever  cohabited  as  husband  and  wife. 

On  trial,  the  plaintiff  introduced  a  copy  of  a  previous  order 
for  the  removal  of  said  Rebecca  Williams,  and  her  family,  to 
wit :  her  three  children, — Frances,  Charles,  and  Egbert,  from 
the  town  of  Poultney  to  the  town  of  Sandgate,  as  paupers,  made 
on  the  complaint  of  the  overseer  of  the  poor  of  the  town  of 
Poultney,  on  the  11th  of  July,  1854,  by  two  justices  of  the 
peace  of  the  county  of  Rutland,  and  also  the  original  complaint 
and  warrant,  with  the  return  of  service  thereon,  on  which  such 
order  was  predicated,  as  evidence  in  the  case.  This  order  of 
removal  required  the  said  Rebecca  to  remove,  with  her  family 
and  effects,  from  Poultney  to  Sandgate,  on  or  before  the  first  day 
of  August,  1854.  The  defendant  waived  all  objections  to  said 
complaint,  warrant,  and  return,  on  account  of  the  original 
papers,  instead  of  certified  copies  of  the  same,  being  introduced 
as  evidence ;  and  all  of  the  said  papers  were  admitted  under  and 
subject  to  such  other  objections,  as  might  be  taken  to  the  same, 
by  the  defendant.  The  copy  of  this  order  of  removal  had  a 
warrant  annexed  to  it  for  service  on  the  town  of  Sandgate,  pur- 
suant to  the  provisions  of  the  Compiled  Statutes,  p.  132,  §  13  ; 
and  the  plaintiff  then  introduced  in  evidence  the  .said  warrant, 
and  the  officer's  return  thereon,  dated  19th  July,  1854,  showing 
that  service  of  the  copy  of  the  order  of  removal,  and  of  such 
warrant,  was  made  on  the  19th  Julv,  1854,  bv  Ira  M-  Clark,  ag 
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the  constable  of  the  town  of  Poultney,  on  Reuben  T.  Hurd,  the 
overseer  of  the  poor  of  the  town  of  Sandgate,  by  leaving 
attested  copies  thereof,  with  the  officer's  return  thereon,  at  the 
house  of  the  usual  abode  of  Hurd  in  Sandgate,  with  Mary  Ann 
Monroe,  a  person  stated  in  the  return  to  be  "  of  sufficient 
discretion,"  then  resident  therein.  The  defendant  waived  all 
objection  to  said  warrant  and  return  on  account  of  the  original 
papers,  instead  of  certified  copies  of  the  same,  being  introduced 
as  evidence,  and  the  warrant  and  return  were  admitted  subject 
to  such  other  objections  as  might  be  taken  to  the  same  by  the 
defendant.  It  was  conceded  by  the  defendant  that  Reuben  T. 
Hurd  was  the  overseer  of  the  poor  of  the  town  of  Sandgate, 
from  March,  1853,  until  March,  1855.  The  plaintiff  further 
claimed,  that  under,  and  by  virtue  of,  this  last  order  of  remaval, 
and  the  said  proceedings  thereon,  the  legal  settlement  of  the 
said  Rebecca  became  fixed  and  established  in  Sandgate,  and  that 
this  fact,  having  been  settled  by  a  legal  adjudication,  and  notice 
thereof,  from  which  no  appeal  was  taken,  was  no  longer  open 
to  controversy  between  the  parties.  In  reference  to  the  service 
of  the  copy  of  this  order. of  removal  so  made  by  Clark,  tie 
court  found  the  following  facts  to  be  established  by  the  evidence, 
viz.:  Clark  was  constable  of  Poultney  during  the  year  next  fol- 
lowing the  annual  town  meeting  held  in  that  town  in  March^ 
1854,  and,  as  such  constable,  he  held  a  warrant  for  the  removal 
of  the  said  Rebecca,  pursuant  to  said  order  of  removal,  before 
and  at  the  time  she  was  therein  ordered  to  remove  as  aforesaid  ; 
but  he  could  not  find  her,  so  that  he  could  execute  the  warrant, 
at  any  time  within  its  life ;  and  she  was  not  in  fact  removed 
under  this  order.  At  the  time  of  the  service  of  the  copy  of  this 
order  of  removal,  and  of  the  warrant  thereon,  Hurd  boarded  at 
the  house  of  one  Hoyt,  in  Sandgate.  Clark,  when  he  made  this 
service,  went  to  Hoyt's  house,  and  found  nobody  there,  except 
Mary  Ann  Monroe,  who  was  then  from  twelve  to  fifteen  years 
of  age,  and  was  employed  as  a  hired  servant  in '  Hoyt's  family, 
and  some  small  children.  Clark  inquired  of  her  for  Hurd. 
She  replied  that  he  went  away  on  that  morning  and  was 
expected  to  return  on  that  night,  or  the  next  day  ;  and  she  also 
said  that  Hoyt  and  his  wife  were  both  awav  from  home,    Clark 
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told  her  what  his  business  was,  and  called  for  a  pen  and  ink  ; 
and  she  went  and  got  the  same  for  him ;  and  he  then  and  there 
wrote  his  return  of  service  on  a  copy  of  the  order  and  precept, 
and  left  the  copy  with  her,  all  as  stated  in  his  return,  and 
requested  her  to  deliver  it  to  Hurd  when  he  should  return  home, 
and  she  said  that  she  would  do  so.  She  was  then  a  "  person  of 
sufficient  discretion  "  within  the  purview  of  the  statute  provis- 
ions relating  to  the  manner  of  the  service  of  writs  of  summons. 
But  she  never  in  fact  delivered  to  Hurd  the  copy  of  the  order  of 
removal  and  precept,  so  left  with  her,  nor  gave  him  any  infor- 
mation in  respect  to  'the  same ;  and  Hurd  never  heard  of  the 
same  until  about  three  months  before  the  trial  in  this  case ;  and 
there  was  no  evidence  in  the  case  tending  to  show  that  any 
other  officer  of  the  town  of  Sandgate  had  any  knowledge  or 
information  in  respect  to  the  said  order  of  removal,  or  the 
service  of  the  copy  of  the  same,  until  after  the  commencement  of 
the  present  proceedings. 

In  relation  to  the  alleged  marriage  of  Rebecca  Williams  to 
Jacob  Williams,  the  court  found  that  the  ceremony  of  marriage 
was  performed  between  them,  by  a  Methodist  clergyman,  in 
Hampton,  New  York,  a  town  adjoining  Poultney,  on  the  20th 
j>f  October,  1844,  under  such  circumstances  as  the  defendant 
claimed  made  the  marriage  invalid,  but  which  circumstances, 
under  the  decision  of  the  court,  it  does  not  become  necessary  to 
state.  A  few  days  after  such  ceremony  and  marriage,  and 
before  any  cohabitation  as  husband  'and  wife,  or  sexual  inter- 
coarse  had  occurred  between  him  and  the  said  Rebecca,  Jacob 
Williams  absconded  from  Poultney,  and  has  ever  since  resided 
in  the  state  of  New  York.  About  two  years  afterwards  the 
said  Rebecca,  having  heard  that  the  said  Jacob  was  dead,  and, 
also,  that  he  had  another  wife  living  at  the  time  of  his  marriage 
to  her  as  aforesaid,  and  relying  on  the  truth  of  these  reports, 
was  married  at  Middletown,  Vermont,  to  one  Kenyon  ;  and  from 
that  time  Kenyon  and  she  cohabited  and  lived  together  as  husband 
and  wife,  until  his  death,  which  occurred  in  July,  1861  ;  and 
Kenyon  was  the  father  of  her  five  children,  named  in  the 
present  order  of  removal ;  and  each  of  these  children  was  born 
after  her  marriage  to  Kenyon.    After  her  marriage  to  Kenyon 
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they  resided  in  Middletown  about  three  months,  and  after  that 
resided  in  Poultney  until  removed  to  Sandgate  in  1859,  under 
the  present  order  of  removal. 

The  court  decided  that  the  last  legal  settlement  of  the  said 
Rebecca  was  at  the  time  of  making  the  order  of  removal, 
appealed  from,  in  the  town  of  Sandgate,  and  rendered  judgment 
for  the  plaintiff  accordingly,  to  which  the  defendant  excepted. 

A.  L.  Miner  and  E.  N.  Briggs,  for  the  defendant. 

/.  B.  Beaman  and  E.  Edgerton,  for  the  'plaintiff. 

Peck,  J.  This  is  an  appeal  by  the  town  of  Sandgate  from 
an  order  of  removal  of  Rebecca  Williams,  a  pauper,' and  her 
family  of  five  children  (named  in  the  order,)  from  Poultney  to 
Sandgate,  made  December  24th,  1859.  Trial  in  the  county 
court  upon  an  issue  of  fact  whether  at  the  time  of  the  order  the 
last  legal  settlement  of  said  Rebecca  Williams  was  in  Sandgate. 
The  county  court  found  the  issue  in  favor  of  the  town  of 
Poultney,  and  rendered  judgment  accordingly.  The  facts  are 
stated  in  detail,  presenting  a  number  of  questions  for  the  consid- 
eration and  decision  of  this  court. 

To  prove  the  issue  the  plaintiff  introduced  a  previous  order 
of  removal  of  the  same  pauper,  Rebecca  Williams,  from 
Poultney  to  Sandgate,  dated  July  11th,  1854,  under  which  it 
appears  that  no  actual  removal  was  ever  made,  the  officer  not 
being  able  to  find  the  pauper  within  the  life  of  the  warrant  of 
removal,  and  from  which  order  of  removal  no  appeal  was  taken  , 
and  also  the  original  complaint  and  warrant  upon  which  said 
order  was  made,  and  the  return  of  service,  the  defendant  waiv- 
ing all  objection  to  this  complaint,  warrant,  and  return  on 
account  of  the  original  instead  of  a  certified  copy  being  intro- 
duced, but  not  waiving  any  other  objection  thereto.  This  copy 
of  the  order  has  annexed  to  it  a  warrant  or  notice  for  service  on 
the  town  of  Sandgate  pursuant  to  the  statute  of  1850  (Comp. 
Stat.  p.  182,  §  13,)  with  the  return  of  service  thereon,  dated 
July  19th,  1854,  by  the  constable  of  Poultney,  by  which  it 
appears  that  he  served  it  on  Reuben  Hurd,  overseer  of  the  poor 
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of  the  town  of  Sandgate,  oq  that  day,  by  leaving  a  copy  of  the 
order  and  warrant,  with  his  return  thereon,  at  the  house  of  the 
usual  abode  of  said  Hurd,  in  Sandgate,  with  Mary  Monroe,  a 
person  of  sufficient  discretion,  then  resident  therein.  These 
papers  were  also  introduced,  subject  to  such  objections  as  might 
be  made  to  them,  except  on  account  of  some  of  them  being 
originals  instead  of  certified  copies.  It  was  conceded  by  the 
defendant  that  Reuben  Hurd  was  overseer  of  the  poor  of  Sand- 
gate from  March,  1853,  to  March,  1355,  and  of  course  he  was 
such  at  the  time  of  the  service  of  this  order.  The  plaintiff 
insists  that  this  order,  made  in  1854,  served  on  Sandgate  within 
thirty  days  after  its  date  as  above  stated,. and  not  appealed  from, 
is  conclusive  that  at  the  date  of  the  order  the  pauper's  settle- 
ment was  in  Sandgate,  and  that  it  entitles  the  plaintiff  to 
recover,  and  so  claimed  in  the  county  court,  and  that  it  precludes 
the  defendant  from  showing  that  in  fact  she  had  not  then  and 
never  had  any  settlement  in  Sandgate. 

The  defendant  denies  that  it  l\as  such  effect,  and  interposes 
varions  objections  to  these  proceedings,  from  which  it  is  claimed 
they  aro  inoperative  to  fix  the  settlement  in  Sandgate. 

1.  It  is  claimed  by  the  defendant's  counsel  that  by  the  statute 
on  this  subject  no  order  of  removal  can  be  made  and  served 
that  will  be  binding  upon  the  adverse  town,  unless  an  actual 
removal  is  made  under  it,  unless  it  be  in  certain  exceptional 
cases  provided  for  by  statute,  as  where  the  pauper  is  sick  and 
unable  to  be  removed,  or  is  confined  in  jail,  and  then  it  is 
claimed  the  pauper  must  be  removed  as  soon  as  a  recovery  from 
sickness  or  a  release  from  confinement  will  permit.  The  defen- 
dant insists  that  there  is  no  provision  in  the  statute  for  serving 
the  order  or  giving  notice  of  it,  except  when  there  is  an  actual 
removal,  unless  the  case  comes  under  one  of  the  exceptions 
above  stated,  and  hence  in  this  case  insists  that  the  justices  had 
lib  right  to  issue  the  notice,  and  the  officer  no  power  to  serve  it. 
If  this  is  the  correct  view  of  the  statute,  this  objection  is  fatal. 
But  sue))  is  not  the  construction  of  the  statute.  The  act  of 
1797  was  so  in  effect.  That  statute  provided  for  an  appeal  to 
the  next  term,  and  was  construed  to  mean  the  next  term  after 
notice  of  the  order ;  but  that  statute  provided  for  no  other  notice 
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of  the  order  of  removal  than  the  copy  left  at  the  tine  of  the 
actual  removal ;  hence  no  appeal  was  allowed  until  the  removal 
was  made.  But  ever  since  the  act  of  1817  the  law  has  been 
otherwise.  That  act  provided  that  the  town  should  give  notice 
of  the  order  by  a  copy  of  the  order  left  with  the  town  against 
which  the  order  was  made,  within  thirty  days  after  the  making 
of  the  order,  and  allowed  an  appeal  to  the  term  next  after 
notice  %f  the  order.  In  Strafford  v.  Hartland^  2  Vt.  665, 
decided  under  the  act  of  1817,  a  copy  of  the  order  of  removal 
was  left  with  Hartland  just  before  the  December  Term  of  the 
court,  but  the  warrant  of  removal  was  not  executed,  or  the  pau- 
pers removed,  till  after  that  Term  of  the  court,  and  not  till  the 
27th  of  March  following.  Hartland  appealed  to  the  June  Term, 
1829,  the  next  term  after  the  removal,. but  not  the  next  term 
after  notice  of  the  order,  and  the  court  decided  that  the  appeal 
should  have  been  taken  to  the  next  term  after  notice  of  the 
order,  notwithstanding  no  removal  had  then  been  made,  and 
dismissed  the  appeal  as  being  taken  too  late.  The  statute  now 
in  force,  and  which  is  the  same  as  the  Revised  Statutes,  as  to 
taking  the  appeal  and  delivering  a  copy  of  the  order  certified  by 
the  justices  within  thirty  days  is  substantially  like  the  statute  of 
1817,  although  not  quite  so  explicit  as  to  the  time  of  taking  the 
appeal.  Comp.  Stat.  p.  132,  §  12,  provides  that  a  copy  of  the 
order  certified  by  the  justices  shall  be  left  with  the  overseer  of 
the  adverse  town  within  thirty  days  after  the  making  of  such 
order,  unless  such  pauper  shall  be  removed  within  that  time. 
In  Braintree  v.  Weatford,  17  Vt.  141,  the  court  put  the  same 
construction  on  the  Revised  Statutes  as  was  put  upon  the  act  of 
1817  in  Strafford  v.  Hartland,  above  referred  to,  and  dismissed 
the  appeal  because  not  taken  to  the  next  term  after  the  copy  of 
the  order  was  served.*  In  Stowe  v.  Brookfield,  26  Vt,  524,  a 
copy  of  the  order  certified  by  the  justices  was  delivered  by  a 
citizen  of  Stowe  to  the  overseer  of  Brookfield,  within  thirty 
days  after  the  date  of  the  order,  and  no  removal  was  ever  made 
or  appeal  taken,  and  the  court  held  the  order  binding  on  the 
town  of  Brookfield.  In  none  of  these  cases  does  it  appear  that 
any  reason  was  shown  why  a  removal  was  not  made  when  the 
order  was  served  or  copy  left.    This  shows  that  the  right  and 
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requirement  to  serve  the  order  on  the  adverse  town  before  mak~ 
iog  the  removal,  is  not  confined  to  eases  where  the  pauper  was 
sick  or  imprisoned.  The  actual  removal  of  the  pauper,  therefore* 
under  the  order  of  1854,  is  not  necessary  to  its  binding  force. 

2.  The  next  question  is  whether  the  manner  in  which  the 
service  was  made  in  this  case  is  such  as  the  statute  requires. 

Until  the  act  of  1850  was  passed,  there  was  no  mode  of  serv- 
ing the  order  by  sheriff  or  constable,  by  process  directed  to  him 
to  serve,  except  when  actual  removal  was  made,  but  the  copy  of 
the  order  was  delivered  by  some  private  individual,  and  such 
delivery  was  proved  by  parol  as  any  other  fact  in  the  case.  But 
the  act  of  1850,  (Com p.  Stat.  p.  132,  §§  13  and  14,)  provides 
that  the  justices  may  certify  a  copy  of  the  order,  and  append  a 
notice,  the  form  of  which  is  given,  directed  to  a  sheriff  or  con* 
stable,  and  provides  that  it  may  be  served  by  the  sheriff  of  the 
county  in  which  either  town  is  situated,  or  a  constable  of  either 
of  said  towns,  as  writs  of  summons  are  required  to  be  served. 
This  act  only  provides  an  additional  mode  of  service.  This 
order  was  served  in  the  manner  provided  by  this  act  as  hereto- 
fore stated.  But  the  parol  proof  shows  that  in  fact  the  overseer 
never  got  actual  notice  until  recently,  and  not  in  season  to 
appeal,  by  reason  of  the  person  with  whom  the  copy  was  left 
not  delivering  him  the  copy,  although  the  court  find  she  was  a 
person  of  sufficient  discretion.  This  want  of  actual  notice  roust 
be  regarded  as  the  misfortune  of  the  town  on  which  the  service 
was  made.  It  can  not  be  interposed  to  defeat  the  legal  effect  of 
the  order  and  service,  especially  as  it  appears  that  the  officer  in 
good  faith  has  done  hi*  duty,  and  fully  complied  with  the  statute. 
The  proceedings  can  no  more  be  attacked  in  this  collateral  way 
than  could  a  judgment  recovered  under  such  a  service  of  a  writ 
of  summons,  had  a  similar  accident  occurred  to  the  defendant. 

3.  It  is  further  objected  that  the  service  of  the  order  could 
not  be  legally  made  until  the  day  arriv  *d,  fixed  by  the  order  for 
the  pauper  to  remove.  It  is  true  that  the  pauper  can  not  be 
removed  before  that  time,  but  the  order  may  be  served  immedi- 
ately without  reference  to  that,  as  we  have  already  seen  that  the 
service  of  the  order  may  be  a  separate  proceeding. 

4*    The  defendants  object  also  that  the  order  itself  is  invalid. 
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and  we  are  referred  to  the  original  papers  put  into  the  case  as 
before  stated.  It  will  be  noticed  that  the  bill  of  exceptions  does 
not  state  that  the  original  order  was  put  iu ;  it  states  that  the 
plaintiff  put  in  the  original  complaint  and  warrant*  Upon  that 
is  this  entry  : — "  July  11,  1854,  considered  by  the  court  that  the 
within  named  Rebecca  Williams  and  her  children,  Charles, 
Frances,  and  Egbert,,  be  removed  from  the  town  of  Poultney  on 
or  before  the  1st  day  of  August  next."  If  no  other  order  than 
this  was  made,  it  probably  would  be  held  invalid.  It  does  not 
state  to  what  town  the  pauper  was  ordered  to  be  removed,  nor 
is  there  any  finding  that  her  legal  settlement  is  in  Sacdgate,  nor 
that  she  is  chargeable,  or  liable  to  become  chargeable,  to  the 
town  of  Poultney.  To  be  valid,  it  must  find  all  that  the  statute 
requires  to  justify  the  removal.  But  from  the  whole  proof  we 
can  not  intend  that  this  is  the  only  record  of  the  order  ;  it  must 
be  regarded  as  a  mere  memorandum  from  which  the  order  was 
ultimately  made.  The  legitimate  evidence  is  a  certified  copy  of 
the  order,  and  this  the  plaintiff  did  introduce,  and  it  contains 
all  that  the  statute  requires,  and  is  in  due  form.  This  is  suffi- 
cient proof  that  there  was  an  original,  of  which  that  is  a  copy. 
This  defective  order  or  memorandum  is  not  shown  by  the  excep- 
tions to  have  been  put  in  as  the  original  order,  it  appears  upon 
what  the  exceptions  show  the  defendant  put  in  as  the  original 
complaint  and  warrant  and  return.  The  copy  of  the  order 
must  be  regarded  as  proof  of  an  original  of  which  that  is  a  copy 
and  which  is  perfect. 

The  order  ot  removal  in  1854  being  valid,  and  the  service 
thereof  on  Sandgate  being  regularly  made,  aud  no  appeal  being 
taken,  that  proceeding  is  conclusive  of  the  settlement  of  the 
pauper  in  Sandgate  at  the  date  of  that  order*.  This  is  fully 
settled  by  the  decisions  above  referred  to,  as  well  as  others  that 
might  be  cited.  The  case  of  Stowe  v.  Brookjield  is  directly  in 
point.  In  that  case  the  order  was  made  and  served,  and  no 
removal  ever  made  under  it.  and  no  reason  shown  for  not  mak* 
ing  the  removal.  The  pauper  at  the  time  the  second  order  was 
made,  and  which  was  appealed  from,  had  resided  seven  years  in 
Stowe  continuously,  and  supported  himself,  but  during  the 
period  of  this  residence  the  first  order  was  made  and  served. 
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The  court  held  that  the  order  was  conclusive  evidence  that  at 
the  date  of  the  order  the  settlement  of  the  pauper  was  in  Brook- 
field,  and  (hat  the  term  of  residence  prior  to  the  first  order  could 
not  be  added  to  the  residence  between  the  first  order  and  the  one 
that  was  appealed  from  to  give  a  settlement  in  Stowe.  This 
covers  the  whole  ground  of  the  present  case. 

5.  But  the  defendants'  counsel  claims  that,  upon  the  facts 
stated  in  the  exceptions,  the  marriage  of  Rebecca,  the  -pauper,  to 
Williams,  in  1844,  was  invalid,  and  that  therefore  her  marriage 
to  Kenyon  in  1846,  by  whom  she  had  the  children  named  in  this 
order,  and  with  whom  she  was  living  at  the  time  the  order  was 
made  in  1854,  was  valid,  and  therefore  the  justices  had  no 
power  to  make  that  order,  even  if  her  settlement  was  in  Sand- 
gate,  for  the  reason  that  she  could  not  be  separated  by  a  removal 
under  it  from  her  husband.  But  the  answer  to  this  objection  is 
that  if  these  facts  constituted  a  valid  objection  to.the  making  of 
the  order  of  1854,  the  adjudication  of  the  justices  is  as  conclu- 
sive against  these  facts  as  of  the  settlement,  or  of  any  other 
facts  which  the  justices  must  have  found  to  warrant  the  making 
of  the  order,  as  the  adjudication  is  conclusive  of  every  fact 
necessary  to  uphold  it,  and  if  on  the  other  hand  these  facts  con- 
stitute no  objection  to  the  making  of  the  order,  but  only  sus- 
pended the  right  to  make  an  actual  removal  under  it,  still  the 
order  is  concluaive  of  the  settlement  in  Sandgate,  which  is  the 
only  issue  presented  by  the  pleadings  in  this  case,  and  these 
facts  in  this  view  are  immaterial.  These  facts  can  not  be  urged 
either  against  the  order  in  1859,  from  which  this  appeal  was 
taken,  or  against  the  removal  under  it,  as  the  -only  issue  pre- 
sented by  the  pleadings  is  upon  the  question  of  settlement  of  the 
pauper  in  Sandgate. 

This  conclusion  on  this  branch  of  the  case  renders  it  unne- 
cessary to  pass  upon  the  various  points  arising  upon  the  evidence 
upon  the  question  whether,  independently  of  the  order  of  1854* 
the  legal  settlement  of  the  pauper  was  in  Sandgate  at  the  date 
of  this  order  made  in  1859,  as  the  order  of  1854  precludes  the 
town  of  Sandgate  from  entering  into  that  inquiry,  unless  proof  of 
facts  which  show  a  change  of  settlement  since  the  order  of  1854. 

The  judgment  of  the  county  court  is  affirmed. 
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Cynthia  8.  Mallory  v.  Beriah  N.  Leach. 
Variance,     Pleading.     Evidence.     Fraud.     Contract. 

In  an  action  on  the  case  by  the  seller  of  property  for  fraudulent  representa- 
tions'and  concealment  by  the  purchaser  in  regard  to  its  value,  the  price 
paid  was  set  forth  in  the  declaration  less  than  it  was  proved  on  trial  to  have 
actually  been.    Held  to  be  no  variance. 

The  defendant  sold  the  plaintiff  certain  stock,  and  executed  to  her  at  the  time 
a  written  contract  that  he  would  repurchase  it,  if  she  desired,  after  a  certain 
time  at  a  stipulated  price,  and  he  afterwards  did  repurchase  it  at  such  price. 
Held,  in  an  action  by  the  plaintiff  for  fraudulent  representations  and  con- 
cealment by  the  defendant  In  regard  to  the  value  of  the  stock,  in  connec- 

.  tion  with  its  repurchase,  that  parol  evidence  of  what  was  said  between  the 
parties  at  the  time  the  written  contract  was  made,  was  admissible  for  the 
purpose  of  showing  such  a  confidential  relation  of  the  parties,  as  rendered 
fraudulent  the  course  of  the  defendant  in  making  the  repurchase. 

Held,  also,  that  if  the  defendant  was  aware  that  the  plaintiff  placed  confidence 
in  him  to  inform  her  fully  of  the  value  of  the  stock,  and  acted  in  reliance 
upon  his  representations  in  regard  to  its  value  at  the  time  of  his  repurchase 
of  it,  and  if  this  confidence  was  solicited  by ^ him,  it  was  fraudulent  in  him 
to  purchase  it  of  her  without  communicating  to  her  all  the  material  know- 
ledge he  possessed  in  regard  to  it. 

The  defendant,  being  desirous  of  purchasing  certain  stock  of  the  plaintiff,  of 
the  value  of  which  he  knew  she  was  ignorant,  for  the  purpose  of  misleading 
her  and  inducing  her  to  sell  the  stock  at  less  than  its  value,  told  her  of  a 
fact  calculated  in  itself  to  depreciate  the  value  of  the  stock,  but  omitted  to 
disclose  other  facts  within  his  knowledge  which  would  have  given  her  cor- 
rect information  of  such  value,  and  by  this  course  succeeded  in  obtaining 
the  stock  at  much  less  than  what  it  was  worth.  Held,  that  the  course  of 
the  defendant,  under  the  peculiar  confidential  relations  subsisting  between 
the  parties,  was  fraudulent  and  actionable. 

I'he  allegation  of  only  apart  of  the  truth,  with  the  view  of  deceiving  the 
other  party,  and  inducing  him  to  act  differently  from  what  he  otherwise 
would,  is  equivalent  to  a  false  representation,  and  will  avoid  a  contract 
thereby  induced.    Aldis,  J. 

A  party  to  a  contract  has  a  right  to  rescind  it  on  account  of  the  fraud  of  the 
other  party  as  soon  as  he  discovers  the  same;  but  if  he  elect  to  proceed  and 
take  his  rights  under  the  contract,  he  may  still  maintain  an  action  against 
the  other  party  for  the  damages  occasioned  by  his  fraud. 

Case.     The  declaration  set  forth  that  the  plaintiff  was  the 
owner  of  fifty  shares  of   the   capital   stock  of   the   Franklin 
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Mining  Company,  of  the  true  value  and  situation  whereof  she 
was  ignorant,  and  had  no  means  of  accurate  information,  and 
that  the  defendant  undertook,  at  her  request,  to  ascertain  and 
communicate  to  her  the  value  of  such  stock ;  thf  said  stock 
was  worth  thirteen  hundred  dollars,  which  the  defendant  ascer- 
tained, but  that  he,  contriving  and  intending  to  defraud  the 
plaintiff,  and  to  obtain  said  stock  from  her  at  much  less  than  its 
just  value,  did  not  communicate  to  the  plaintiff  or  inform  her  of 
its  true  value  or  the  facts  in  relation  thereto,  but  fraudulently 
concealed  and  suppressed  the  same,  and  fraudulently  induced  the 
plaintiff  to  believe  that  the  said  stock  was  of  much  less  value 
than  it  really  was,  and  also  falsely  represented  that  the  same  was 
of  much  less  value  than  it  really  was ;  and  also  falsely  represented 
that  the  same  was  about  .to  be  subject  to  a  Targe  assessment, 
when  in  fact,  and  as  the  defendant  well  knew,  said  assessment 
was  only  two  dollars  upon  a  share  ;  that  by  means  thereof  the 
defendant  then  and  there  induced  the  plaintiff  to  transfer  to  him 
(and  for  his  benefit,)  the  said  stock  for  the  sum  of  two  hundred 
and  seventy-five  dollars  paid  her  therefor  by  him,  being  much 
less  than  its  real  value  as  aforesaid  ;  that  the  plaintiff  believed 
and  relied  upon  said  representations,  and  was  wholly  ignorant  of 
the  facts  so  concealed  and  suppressed  by  the  defendant  as  afore- 
said, and  of  the  true  value  of  said  stock,  and  supposed  that  the 
•defendant  had  fully  communicated  to  her  his  knowledge  on  the 
subject ;  and  that  she  therefore*  did  transfer  said  stoek  to  the 
defendant,  and  for  his  benefit,  for  said  last  mentioned  sum  and 
do  more ;  and  that  the  defendant  received  and  converted  the 
same  to  his  own  use,  and  immediately  sold  the  same  for  the  sum 
of  thirteen  hundred  dollars  ;  and  that  thereby  the  plaintiff  took 
the  whole  value  of  said  stock  over  and  above  the  sum  of  two 
hundred  and  seventy-five  dollars,  to  wit :  ten  hundred  and  twen- 
ty-five dollars. 

The  defendant  pleaded  the  general  issue,  and  the  cause  was 
tried  by  jury  at  the  September  Term,  1860,  Fiebpoint,  J.,  pre- 
siding. 

On  trial  the  plaintiff  gave  evidence  tending  to  show  that  in 
December,  1857,  the. defendant,  who  had  in  his  hands  two  hun- 
dred and  seventy-five  dollars  of  the  plaintiff's  money,  told  the. 
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plaintiff  that  he  owned  about  six  hundred  shares  of  the  capital 
stock  in  the  Franklin  Mining  Company,  (a  company  incorporated 
in  the  state  of  Michigan,)  which  stock  was  guaranteed  to  him, 
and  proposed  to  the  plaintiff  to  appropriate  the  money  then 
remaining  in  his  hands,  belonging  to  her,  in  the  purchase  of  fifty 
shares  of  the  capital  stock  of  the  company,  for  her  benefit ;  that 
he  said  the  company  or  Messrs.  Palmer  would  guarantee  that 
the  stock  would  pay  twenty  per  cent,  for  two  years,  and  at  the 
end  of  that  time  they  would  take  back  the  stock  at  the' price  paid 
for  it,  and  the  twenty  per  cent,  added  if  the  purchaser  preferred 
to  take  that  rather  than  keep  the  stock,  and  that  he  would  give 
her  his  individual  guaranty  to  the  same  effect  ;  and  that  he  also 
told  her  he  wanted  to  do  something  to  make  her  independent,  and 
he  thought  this  would  do  it ;  also,  that  he  had  no  doubt  but  the 
stock  would  increase  in  value  so  as  to  make  her  independent ; 
and  that  being  himself  interested  in  the  stock,  he  would  keep  the 
plaintiff  informed  as  to  the  situation  and  value  of  the  stock  ;  and 
that  he  should  g<5  to  the  mines  a  year  from  next  June  ;  that 
upon  the  representations  of  the  defendant,  and  without  any 
knowledge  of  her  own  on  the  subject,  the  plaintiff  concluded  to 
take  the  stock,  and  soon  afterwards  the  defendant  sent  for  fifty 
shares  of  the  stock,  and  obtained  a  certificate  of  the  same,  with 
the  guarantee  of  Messrs.  Palmer,  as  recited  below,  and  delivered 
the  same  to  the  plaintiff,  and  thereupon  executed  his  own 
written  guarantee  upon  the  bafek  of  said  certificate,  in  the  fol- 
lowing terms : 

"MEMORANDUM. 

New  York,  Dec.  22nd,  1857. 
Sold  to  B.  N.  Leach  of  Middletown,  Vt.,  Certificate  No.*  33 
of  *  Franklin  Mining  Company/  of  the  state  of  Michigan,  being 
certificate  for  fifty  shares  in  said  Franklin  Mines,  issued  origin- 
ally to  Charles  H.  Palmer.  I  agree  for  myself  and  for  my 
brother,  Charles  H.  Palmer,  to  re-purchase  on  the  first  day  of 
July,  1859,  the  above  described  shares  at  the  rate  of  seven  and 
70-100  dollars  per  share  (on  sixty  days'  time)  if  the  said  Leach 
Or  the  holder  of  this  guaranty  so  desires. 

N.  G.  PALMER,  for  himself  and  brother, 
CHARLES  H.  PALMER." 
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u  Middletown,  Dec.  29lh,  1857. 
I  have  this  day  sold  the  within  described  fifty  shares  of  the 
Franklin  Mining  Company  to  Mrs.  Cynthia  S.  Mallory  of  Mid- 
dletown, Vt.,  and  become  surety  to  her  for  the  faithful  fulfillment 
of  the  guarantee  of  Charles  H.  &  N.  G.  Palmer,  so  that  in  case 
they  should  fail  to  redeem  their  pledge  to  re-purchase,  (if  she 
so  desires,)  I  hereby  agree  to  take  their  place  and  to  re-pur- 
chase said  fifty  shares  of  stock,  at  the  rate  therein  specified, 

if  Mrs.  Mallory  shall  so  desire. 

B.   N.   LEACH." 

The  plaintiff's  evidence  further  tended  to  show  that  the  defen-» 
dant  requested  the  plaintiff  to  keep  the  transaction  secret  from 
all  except  her  father  and  mother ;  and  that  the  defendant  paid 
for  said  fifty  shares  of  stock  $275  and  the  interest  thereon  from 
July  1st,  1857,  and  that  the  plaintiff  gave  the  defendant  her 
note  for  $6  to  cover  such  interest,  at  the  time  the  above  recited 
contract  was  made.  * 

The  defendant's  counsel  objected  tb  the  admission  of  any  parol 
testimony  as  to  what  was  said  by  the  parties  relating  to  the 
transaction.  The  court  admitted  the  evidence  of  what  was  said 
by  the  parties  previous  to,  and  at  the  time  of,  the  making  of  the 
writing,  as  showing  the  situation  and  relation  of  the  parties  and 
tending  to  explain  or  give  character  to  the  subsequent  acts  of 
the  parties  relating  to  the  stock  in  which  it  is  alleged  the  fraud 
was  committed. 

Jt  further  appeared  that  in  making  the  contract  the  plaintiff 
had  the  advice  of  her  father,  who  was  a  man  of  intelligence  and 
good  business  talent. 

The  evidence  introduced  by  the  plaintiff  also  tended  to  show 
that  on  the  30th  of  June,  1859.  the  defendant  and  the  plaintiff's 
father  met,  and  the  defendant  inquired  of  the  plaintiff's  father  if 
he  knew  whether  the  plaintiff  had  decided  whether  to  keep  the 
stock  or  re-convey  it  to  him,  according  to  the  terms  of  the  con* 
tract,  and  in  the  course  of  the  conversation  the  defendant  said 
that  he  expected  thero  was  to  be  a  large  assessment  on  the  stock 
that  fall,  and  that  he  should  have  to  pay  about  $1100  on  his 
stock ;  that  in  this  conversation  the  defendant  did  not  tell  the 
plaintiff's  father  any  thing  about  the  real  value  of  the  stock,  or 
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say  any  thing  calculated  to  put  them  on  inquiry  ;  that  the  plain- 
tiff's father  said  that  he  supposed  that  the  plaintiff  would  elect 
to  re-convey  the  stock  ;  that  on  the  morning  o  the  1st  of  July, 
1859,  the  plaintiff  sent  word  by  her  father  to  the  defendant  that 
she  had  concluded  to  have  him  take  back  the  stock ;  that  in  the 
afternoon  of  the  same  day  the  defendant  called  upon  the  plain- 
'  tiff,  and  the  plaintiff  then  informed  the  defendant  that  she  had 
concluded  to  have  him  take  back  the  stock  according  to  the  con- 
tract ;  that  the  plaintiff  made  no  inquiries  of  the  defendant  about 
the  value  or  condition  of  the  stock,  and  knew  nothing  of  its 
value  except  what  the  defendant  had  said  about  an  assessment 
upon  the  stock ;  that  the  defendant  then  paid  the  plaintiff 
$94.50,  in  money,  and  gave  her  his  note  for  8290.50,  by  consent 
of  the  plaintiff,  payable  in  six  months,  which  note  has  since 
been  paid,  making  the  sum  of  $7.70  per  share  on  said  stock, 
amounting  in  the  aggregate  to  $385.00. 

The  plaintiff  also  gave  evidence  tending  to  prove  that  at 
the  time  of  the  re-transfet  of  the  stock,  and  of  the  defen- 
dant'* conversation  with  the  plaintiff's  father  in  relation 
to  it,  the  stock  was  worth  in  market  about  $1300  ;  that  the 
defendant  was  aware  of  it,  and  intentionally  concealed  it  from 
the  plaintiff ;  that  the  plaintiff  did  not  know  any  thing  about  its 
value,  but  relied  on  the  previous  undertaking  of  the  defendant  to 
inform  her  in  relation  to  it. 

It  further  appeared  that  the  defendant  at  the  time  he  took  the 
conveyance  of  the  stock  from  the  plaintiff,  knew  that  it  w*s 
quoted  in  the  public  newspapers  at  $22.00  per  share,  but  had  no 
other  information  than  what  he  derived  from  the  newspapers, 
that  such  quotation  was  correct,  and  the  defendant  supposed 
it  to  be  so,  and  that  he  said  nothing  to  the  plaintiff  about  the 
value  of  the  stock.  It  further  appeared  that  the  plaintiff  learued 
of  the  true  value  of  the  stock  about  two  weeks  after  she  re-con- 
veyed the  same  to  the  defendant,  but  that  she  did  not  thereafter- 
wards  express  any  dissatisfaction  to  the  defendant  personally, 
nor  offer  to  rescind  her  contract  of  re-conveyance ;  and  that 
when  the  defendant's  note  of  $290.50  matured,  she  received 
payment  of  the  same  without  objection,  but  had  no  personal 
communication  with  him  in  relation  to  the  matter. 
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The  defendant  introduced  testimony  on  his  part  tending  \Q 
show  that  in  the  course  of  his  conversation  with  the  plefotjff 
previous  to  the  raking  of  the  written  contract  above  recitedf  he 
incidentally  expressed  his  intention  of  going  to  the  wines  a  year 
from  the  next  June,  and  that  if  the  stock  did  not  turn  Out  as 
well  as  he  had  anticipated,  he  would  inform  her,  and  that  be 
gave  her  no  othep  or  further  assurance  either  as  to  going  to  the 
mines,  or  keeping  her  informed  as  to  the  situation  and  value  of 
the  stock ;  that  soon  after  the  contract  was  made,  the  plaintiff, 
by  reason  of  improper  influences  from  third  persons,  became 
alienated  toward  the  defendant,  and  lost  confidence  in  him  ;  thai 
the  plaintiff  never  afterwards  enquired  of  the  defendant  about 
the  value  or  condition  of  the  stock,  and  did  not,  at  the  time  she 
transferred  the  stock  to  the  defendant,  make  any  inquiries  about 
its  value ;  that  the  defendant  had  never  been  to  the  mines,  and 
that  in  all  the  representations  made  by  him  before  and  at  the 
time  of  the  contract,  and  in  the  procuring  of  said  stock  for  the 
plaintiff,  the  defendant  acted  in  entire  good  faith,  and  that  there 
were  good  and  satisfactory  reasons,  as  both  parties  understood  at 
the  time,  for  keeping  the  transaction  secret ;  that  he  knew  the 
value  of  the  stock  at  the  time  of  the  re-conveyance ;  that  he  did 
not  inform  the  plaintiff,  and  had  no  reason  to  suppose  she  knew 
it ;  that  when  he  informed  the  plaintiff's  father  about  the  pro* 
posed  assessment,  he  had  been  informed  and  believed  that  there 
was  to  be  an  assessment  upon  the  capital  stock  of  the  eompany« 
and  that  in  point  of  fact  an  assessment  of  two  dollars  on  the 
share  was  made  soon  after  the  re-conveyance  of  the  stock  by  the 
plaintiff  to  the  defendant,  and  that  the  assessment  on  the  defeat 
dent's  original  stock  amounted  to  twelve  hundred  dollars ;  thai 
he  did  not  allude  to  the  subject  matter  of  an  assessment  upon  the 
stock,  until  after  the  plaintiff's  father  had  informed  him  that  the 
plaintiff  would  probably  elect  to  re-convey  the  stock  to  the 
defendant ;  that  he  had  no  other  information  about  the  value  of 
the  stock  at  the  time  of  the  re-conveyance  of  the  same  to  him  by 
the  plaintiff  than  the  stock  quotations  contained  in  the  pabtie 
newspapers,  and  that  about  forty  of  these  papers  were  takes 
and  distributed  in  the  town  of  Middletown,  where  the  plaintiff 
resided ;  bqt  ft  jiid  &ot  appear  that  eiAer  the  plaintiff  or  fee? 
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father  took  or  even  saw  any  of  those  papers.  The  plaintiff 
testified  that  she  did  not,  and  also  that  about/our  months  after  the 
plaintiff  purchased  said  stock  of  the  defendant,  he  advised  her 
to  hold  on  to  it,  as  he  thought  it  would  make  her  independent. 
After  the  close  ot  the  evidence,  the  defendant's  counsel  claimed, 
and  requested  the  court  to  charge  the  jury: 

1.  That  the  evidence  in  relation  to  the  contract  varied  from 
the  allegations  in  the  declaration,  and  that  therefore  the  plaintiff 
could  not  recover : 

2.  That  the  contract  in  writing  controlled  the  transaction,  and 
that  no  obligation  existed  upon  the  part  of  the  defendant  beyond 
what  was  coutaincd  in  the  written  contract,  or  imposed  by  it. 
And  that  if  the  plaintiff  elected  to  re-convey  the  stock  and 
receive  the  premium  provided  by  the  contract,  no  fraud  could  be 
imputed  to  the  defendant: 

8.  That  in  order  to  create  a  liability  on  the  part  of  the 
defendant,  it  was  incumbent  upon  the  plaintiff  to  make  out  that 
the  defendant  was  guilty  of  some  fraud  by  means  of  which  fho 
plaintiff  was  induced  to  re-convey  to  him  the  stock.  And  that 
as  it  was  conceded  that  the  defendant  made  no  representations, 
either  before  or  at  the  time  of  said  transfer,  that  were  not  in 
point  of  fact  true,  no  recovery  could  be  had  for  false  representa- 
tions. And  that  a  mere  failure  on  his  part  to  disclose  any 
knowledge  or  belief  that  he  might  have  had  of  the  value  of  the 
stock,  could  not  amount  to  a  fraud  for  which  a  recovery  could 
be  had,  if  no  iuquiries  were  made  of  him  for  information. 

4.  That  the  defendant  being  under  obligation  to  take  the 
stock  at  the  price  specified  in  the  contract,  if  the  plaintiff  so 
elected,  and  she  having  so  elected  without  making  any  inquiries 
of  the  defendant  as  to  its  value,  no  fraud  could  be  imputed  to  the 
defendant  growing  out  of  the  voluntary  performance  on  his  part 
of  a  contract  she  has  the  right  to  enforce. 

5.  That  fraud  can  not  be  predicated  r.pon  representations 
that  wero  true ;  and  that  if  the  defendaut  represented  that  an 
assessment  was  to  be  made  upon  the  stock,  and  the  assessment 
was  actually  made  as  represented,  no  recovery  could  be  had  by 
reason  of  such  representation. 

C.    That  if  the  plaintiff,  after  having  ascertained  the  real 
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Talue  of  the  stock,  failed  to  repudiate  the  contract  of  re-convey- 
ance, but  retained  the  note  that  the  defendant  gave  her,  without 
offering  to  rescind,  and  finally  received  her  pay  upon  said  note 
without  objection,  at  or  about  the  time  it  matured,  it  would 
constitute  a  ratification  of  the  contract  of  re-conveyance,  and  a 
waiver  of  any  supposed  claim  she  might  have  had,  even  if  the 
transaction  were  in  itself  fraudulent. 

The  court  declined  to  charge  as  requested,  but  charged  the 
jury  in  substance,  and  among  other  things  not  objected  to,  as 
follows : 

That  the  rule  of  law  is  not  settled  that  the  vendee  of  property 
is  bound  to  communicate  all  the  knowledge  he  possesses  as  to 
the  character  and  condition  or  value  of  the  property  he  pur- 
chases ;  but  that  he  is  bound  not  to  make  any  false  representa- 
tions as  to  the  property,  to  induce  the  owner  to  sell  it  for  lefts 
than  he  knows  it  to  be  worth  ; 

That  if  there  was  nothing  between  the  parties  to  this  suit 
except  that  the  defendant  proposed  to  re-purchase  the  stock,  he 
would  not  be  under  obligation  to  give  the  plaintiff  any  informa- 
tion as  to  the  value  of  the  stock  ;  and  that  if  the  defendant  took 
back  the  stock  on  the  original  agreement  between  the  parties, 
he  at  the  time  knowing  what  the  market  price  was,  still  he  was 
not  bound  to  make  that  market  price  known  to  the  plaintiff,  but 
if  the  defendaut  said  anything  with  a  view  to  mislead  the  plaintiff 
as  to  the  value  of  the  stock,  and  induce  her  to  sell  the  stock  at 
a  price  less  than  its  value,  and  she  relied  thereon  and  was 
deceived  thereby,  he  would  be  liable  in  this  action,  unless  he 
disclosed  all  his  knowledge  of  its  value  ;  that  if  he  told  her  facts 
calculated  to  depreciate  its  value,  he  must  also  communicate  all 
the  facts  within  his  knowledge  tending  to  enhance  its  value  : 

That  if  the  defendant,  with  a  view  to  induce  the  plaintiff  to 
sell  him  the  stock,  represented  that  a  largo  assessment  was  to  be 
made  upon  said  stock,  he  at  the  same  time  knowing  the  stock  to 
be  worth  much  more  than  he  was  to  pay  for  it,  he  was  bound  to 
communicate  to  the  plaintiff  such  information  as  he  possessed  in 
relation  to  the  value  of  the  stock,  although  the  representation  he 
did  make  was  in  point  of  fact  true  ;  that  if  the  defendant  said 
what  was  true,  an4  at  the  same  time  knew  that  the  market  value 


Digitized  by 


Google 


164  RUTLAND  COUNTY,         • 

MaUory  v.  Leach* 

of  the  stock  was  much  more  than  he  was  to  pay,  he  would  be 
liable  in  this  aotion  if  he  did  not  tell  the  whole  truth ;  that  a 
man  may  commit  a  fraud  in  telling  the  truth,  if  in  stating  the 
truth  he  intends  to  deceive  another,  and  states  it  in  such  a  man- 
ner  as  to  deceive  that  other  ;  and  that  this  depended  upon  the 
intent  with  which  the  communication  was  made  : 

That,  as  by  the  evidence  in  this  case  it  was  no  part  of  the 
original  agreement  or  contract  that  the  defendant  was  to  give 
the  plaintiff  any  information  in  relation  to  the  stock,  no  obliga- 
tion existed  by  virtue  of  the  written  contract  to  impart  such 
information ;  but  that  if,  at  the  time  the  written  contract  was 
made,  the  defendant  told  the  plaintiff  that  he  would  inform  her 
of  the  situation  and  value  of  the  stock  from  time  to  time,  and 
the  plaintiff  relied  upon  such  promises,  and  the  defendant 
obtained  information  relating  thereto,  he  would  be  bound  to 
communicate  that  information  to  her  before  he  purchased  back 
the  stock,  especially  when  the  circumstances  were  such  that  he 
supposed  she  was  acting  in  ignorance  of  it,  because  he  had 
placed  himself  in  such  a  relation  that  it  would  be  a  fraud  if  he 
received  back  the  stock  without  giving  her  the  knowledge  he 
possessed ;  that  the  defendant  should  not  have  suffered  the 
plaintiff  to  mislead  herself  by  so  conveying  the  stock  to  him 
under  such  circumstances  that  the  inference  would  be  irresistible 
that  she  would  not  have  sold  the  stock  for  three  hundred  and 
eighty-five  dollars,  when  it  was  worth  nearly  twelve  hundred 
dollars  >  that  if  the  defendant  did  agree  to  give  her  such  infor- 
mation, and  had  reason  to  believe  that  the  plaintiff  did  not  know 
what  the  real  value  of  the  stock  was,  he  was  bound  to  commu- 
nicate it ;  that  in  determining  whether  fraud  was  committed  or 
not,  the  jury  were  to  find  whether  the  defendant  did  agree  to 
give  information  as  to  the  condition  of  the  stock ;  and  if  the 
defendant  did  so  agree  and  had  information  and  failed  to  com- 
municate it,  it  was  such  a  fraud,  under  the  circumstances  of  the 
ease,  as  would  entitle  the  plaintiff  to  recover ;  that  an  incidental 
remark  that  the  defendant  was  going  to  the  mines,  and  that  if 
the  stock  did  pot  turn  out  well  he  would  inform  her,  dec.,  as 
stated  in  the  defendant's  testimony,  would  not  be  sufficient  to 
pefet  the  4efe*4ant  foWe. 
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To  the  admission  of  the  evidence  objected  to,  to  the  refusal  of 
the  court  to  charge  as  requested,  and  to  the  charge  of  the  court 
as  made,  the  defendant  excepted. 

27.  Roberts,  E.  N.  Brigg$  and  D.  E.  Nicholson,  for  the 
defendant 

Linsley  &  Front  and  E.  J*.  Fkeip$9  for  the  plaintiff. 

Aldis,  J.  I.  As  to  the  alleged  variance,  It  may  he  observed 
that  it  consists  in  averring  the  injury  occasioned  by  the  plaintiff's 
fraud  to  be  greater  than  it  was  proved  to  be.  But  in  the  aver- 
ment of  damages  it  is  not  necessary  to  be  exact ;  and  the  proof 
need  not  sustain  the  allegations  in  this  respect. 

II.  The  parol  evidence  was  admissible  as  tending  to  show  the 
fraud — not  as  qualifying  the  written  contract.  It  tended  to  show 
a  special  confidence  and  relation  between  the  parties,  in  regard 
to  this  business,  and,  if  proved,  to  the  satisfaction  of  the  jury, 
to  have  existed  in  the  outset,  and  to  have  continued  to  the  time  of 
the  re-purchase  by  the  defendant,  must  materially  have  given 
character  to  both  the  defendant's  words  and  silence,  as  intended 
to  induce  the  plaintiff  to  act  under  a  delusion..  This  leads  us  to 
the  main  point,  viz.:  the  testimony  on  the  part  of  the  plaintiff, 
and  the  charge  of  the  court  in  regard  to  it. 

The  testimony  of  the  plaintiff  tended  to  show,  that  the  defen- 
dant, in  advising  her  to  buy  the  fifty  shares  of  mining  stock,  pro- 
fessed to  act  ad  her  friend,  from  a  desire  to  invest  her  money  so 
as  to  make  her  independent,  and  in  a  mode  that  was  to  be  kept 
secret  from  all  but  her  father  and  mother,  and  with  his  own 
guarantee  that  she  should  get  back  her  money  and  at  least  twenty 
per  cent,  interest.  He  told  her  that  as  he  was  interested  in  the 
stock  he  would  keep  her  informed  as  to  its  situation  and  value, 
and  that  he  should  go  to  the  mines  in  June,  1859.  This  decla- 
ration of  the  defendant  is  to  be  considered  in  connection  with 
the  fact  that  by  the  written  contract  she  was  to  decide  on  the  1st 
July,  1859,  to  keep  or  to  sell  her  stock.  That  such  language 
would  strongly  tend  to  beget  confidence  and  trust  in  the  defen- 
dant, and  lead  the  plaintiff  to  rely  upon  his  advice,  and  to  be 
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guided  by  it  on  his  expected  return  from  the  mines  in  June,  1859, 
is  obvious.  This  must  have  been  the  purpose  for  which  he  thus 
advised  her ;  and  we  think  he  must  have  been  aware  of  the 
effect  that  it  produced  on  her  mind  at  that  time.  Now  if  this 
relation  of  trust  and  confidence  continued  from  December,  1857, 
when  she  bought  the  stock,  to  July,  1859,  when  she  sold  it  to 
the  defendant,  and  he  at  the  time  cf  his  purchase  knew  that  she 
thus  trusted  in  and  relied  upon  his  friendship  and  advice  in  this 
matter,  it  was  clearly  his  duty  to  tell  her  of  its  real  value,  and  it 
was  a  fraud  to  take  advantage  of  her  ignorance  and  buy  it  at 
about  a  quarter  of  its  market  price.  But  if  during  this  period 
of  time  this  relation  of  confidence  ceased  to  exist,  and  alienation 
and  distrust  h  ad  taken  its  place,  then  it  is  obvious  that  he  could 
not  have  supposed  she  was  relying  upon  his  friendship  and 
advice  in  this  business,  and  was  not  under  obligation  to  give  her 
information  in  regard  to  the  value  of  her  stock. 

There  was  testimony  on  the  part  of  the  defendant  tending  to 
establish  this  state  of  facts.  The  fraud  of  the  defendant  (if 
any)  consisted  in  taking  advantage  of  the  confidence  which  he 
knew  the  plaintiff  put  in  him,  and  which  he  had  sought  to  win  ; 
but  if  she  had  lost  her  confidence  in  him,  he  could  no  longer  take 
advantage  of  it. 

The  court  distinctly  stated  to  the  jury  that  no  obligation 
rested  upon  the  defendant  by  virtue  of  the  contract  to  inform  her 
of  the  real  value  of  the  stock.  To  have  required  that  would 
.  have  been  to  add  a  new  clause  to  the  contract.  The  court  then 
proceeded  to  refer  to  those  circumstances  which  gave  rise  to  a 
relation  of  trust  and  confidence  between  the  parties  in  this  mat- 
ter, and  made  it  the  duty  of  the  defendant  to  inform  her  of  what 
he  knew  as  to  the  value  of  the  stock,  and  then  said  to  the  jury, 
"  because  he  had  placed  himself  in  such  a  relation  it  would  be  a 
fraud  in  him  to  receive  back  the  stock  without  giving  her  the 
knowledge  he  possessed.'1  This  put  the  case  clearly  on  the 
ground  of  fraud  in  taking  advantage  of  a  confidence  ho  had 
sought,  and  which  he  knew  was  placed  in  him. 

The  doubt  we  have  felt,  in  regard  to  the  correctness  of  the 
charge  in  this  respect,  is  whether  the  court  sufficiently  called  the 
attention  of  the  jury  to  the  fact  that  this  relation  of  confidence 


Digitized  by 


Google 


-FEBRUARY  TERM,   1862.  1«7 

Mnllory  v.  Leach. 

must  exist  between  the  parties  at  the  time  of  the  re-purchase  by 
the  defendant,  and  to  those  circa  instances  shown  on  the  part  of 
the  defendant  tending  to  prove  that  the  relation  had  ceased  to 
exist.  We  have  carefully  examined  the  exceptions  on  this  point, 
and  can  not  but  regret  that  the  statement  in  this  respect  is  not 
more  satisfactory.  It  does  not  appear  that  the  defendant  in  his 
requests  to  the  court  called  their  attention  to  this  part  of  the 
defcucc,  or  made  any  request  in  regard  to  it.  The  defendant's 
evidence  was  admitted.  The  court  treated  the  promise  of  the 
defendant  to  inform  her  of  the  situation  and  value  of  the  stock 
from  time  to  time  as  a  continuing  promise,  and  seem  to  carry 
the  idea  that  the  plaintiff  must  have  continued  to  rely  on  it.  As 
there  is  no  direct  request  to  charge  in  regard  to  this  part  of  the 
defence,  and  as  no  except iou  was  takcu  on  the  ground  of  an 
omission  iu  this  respect ;  and  as  it  would  have  been  the  duty  of 
the  defendant  to  have  called  the  attention  of  the  court  to  this 
point,  it  not  sufficiently  referred  to  in  the  charge,  and  as  the 
general  tenor  of  the  charge  seems  to  require  that  the  confidence 
should  have  existed  at  the  time  of  the  re- Ale,  we  think  we 
should  not  be  justified  in  opening  the  case  on  this  ground. 

The  defendant  further  claims  that  the  charge  of  the  court  in 
regard  to  the  representation  made  by  the  defendant,  that  there 
was  about  to  be  a  large  assessment  made  upon  the  stock,  was 
incorrect.  The  substance  of  the  charge  is, — if  the  defendant 
said  this  with  a  view  to  mislead  the  plaiutiff  as  to  the  value  of 
the  stock — if  the  fact  was  calculated  to  depreciate  its  value  and 
to  induce  her  to  sell  at  a  price  less  than  the  value,  and  she  was 
thereby  deceived  and  induced  to  sel),  he  would  be  liable  unless 
he  disclosed  his  knowledge  of  facts  tending  to  enhance  its 
value, 

1.  This  does  not  assume  as  matter  of  law,  that  the  fact  would 
depreciate  its  value  and  induce  her  to  sell.  That  question  is  left 
to  the  jury.  It  is  obvious  that  ordinarily  an  assessment  of  25 
per  cent,  upon  stock,  unexplained,  would  lead  the  holder  to  sus- 
pect something  might  be  wrong ;  especially  if  it  was  not  expected 
by  stockholders  that  such  an  additional  payment  was  to  be  made. 
So  if  the  holder  of  the  stock  was  a  poor  person,  and  unable 
without  trouble  and  inconvenience  to  raise  the  sum  assessed,  it 
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would  tend  to  induce  such  person  to  sell  the  stock.  We  think 
the  evidence  admissible  as  tending  to  show  that  the  defendant 
made  declarations  which  he  must  have  been  aware  would  embar- 
rass the  plaintiff  and  lead  her  to  wish  to  part  with  her  stock. 

It  was  telling  the  truth,  but  not  the  whole  truth.  It  was 
telling  it  in  a  manner  to  produce  the  effect  of  a  falsehood.  The 
defendant  must  have  felt  that  what  he  said  would  depress  the 
plaintiff's  estimate  of  her  stock— grould  lead  her  to  think  ita 
Yalue  much  less  than  it  was ;  and  he  knew  she  was  ignorant  of 
its  true  value.  Now  he  might  be  silent— might  say  nothing ; 
but  he  had  no  right  to  produce  a  delusion  by  his  language,  and 
knowingly  take  advantage  of  it  for  his  own  benefit.  This  was 
Hot  fair  dealing,  and  was  very  properly  characterized  in  the 
charge  of  the  court. 

UL  It  is  further  claimed  that  the  receipt  by  the  plaintiff  of 
the  amount  of  the  note  given  for  the  stock,  after  she  knew  of  the 
fraud,  was  a  ratification  of  the  contract,  so  that  she  can  not  now 
sue  for  the  deceit 

Let  us  consider  what  the  rights  of  the  parties  were  when 
the  defendant  had  by  fraud  procured  a  transfer  of  the  stock  to 
himself. 

li  As  to  the  defendant  it  is  obvious  that  he  could  not  take 
advantage  of  his  own  wrong — he  could  not  rescind  the  contract, 
but  was  bound  by  it  to  pay  the  note. 

2.  As  to  the  plaintiff,  as  fraud  avoided  the  contract,  she  had 
the  right,  if  she  saw  fit,  upon  discovery  of  the  fraud,  to  treat 
the  contract  as  wholly  at  an  end— to  return  to  the  defendant  his 
note  and  demand  a  re-conveyance  of  the  stock.  This  would  have 
been  to  rescind  or  disaffirm  the  contract  If  she  thought  that 
the  stock  would  continue  to  advance  in  value  and  remain  a 
highly  profitable  investment,  she  might  have  deemed  it  for  her 
interest  to  have  back  the  stock ;  and,  in  order  to  accomplish 
this,  she  should  have  given  notice  immediately  to  the  defendant 
that  she  disaffirmed  the  contract  and  demanded  back  her  stock. 
But  ehe  was  not  bound  to  do  this.  She  might  claim  what  was 
due  her  by  contract,  and  also  rely  upon  her  right  to  recover  her 
damages  for  the  amount  of  which  she  had  been  defrauded— 
Which  would  be  the  difference  between  what  the  defendant  had 
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agreed  to  pay  her  for  the  stock  and  its  true  value.  In  snch  case 
she  would  have  ratified  the  contract,  bnt  would  not  have  thereby 
waived  her  claim  to  damages. 

The  fallacy  of  the  defendant's  claim  is  this :  that  it  supposes  a 
ratification  of  the  contract  to  be  a  waiver  of  the  right  to  recover 
damages.  Not  at  all.  The  plaintiff  has  the  right  to  hold  the 
defendant  to  his  contract,  and,  also,  to  recover  of  him  compen- 
sation for  the  injury  occasioned  by  his  fraud.  How  can  the 
defendant  complain  of  this  ?  It  is  but  making  the  plaintiff  good. 
It  can  not  injure  the  defendant,  or  deprive  him  of  any  defence, 
or  impair  any  right. 

If  the  plaintiff  had  seen  fit  to  rescind  the  contract,  bnt  had 
waited  an  unreasonable  time  before  giving  notice,— pondering 
upon  the  fluctuations  and  chances  of  the  market  before.making 
a  decision— the  defendant  might  perhaps  say  with  justice  that 
snch  delay  tended  to  deprive  him  of  his  reasonable  opportunity 
to  sell,  and  that  he  might  well  suppose  she  had  concluded  to 
ratify  the  sale  and  ask  not  for  her  stock,  but  only  for  damages. 
Her  right  to  her  damages  was  perfect  when  the  fraud  was  com- 
mitted. It  is  a  right  not  legally  to  be  extinguished  but  by  com- 
pensation or  by  voluntary  release*  To  infer  a  release  of  the 
damage  from  her  receiving  payment  of  the  note  would  be  putting 
an  unreasonable  construction  on  the  act.  She  thereby  takes 
what  the  defendant  agreed  to  pay,  and  neither  claims  nor  relin- 
quishes her  rights  growing  out  of  the  fraud. 

The  case  cited  by  the  defendant  from  9  B.  &  C.  57  only  shows 
that  though  the  vendor  of  goods  sold  through  fraud  and  upon  a 
credit  might  sue  in  trover  for  the  goods  before  the  credit  expires, 
yet  if  he  prooeed  upon  the  cottfraxt  of  sale  he  can  not  sue  till  the 
credit  has  expired.  The  principle  of  that  case  does  not  conflict 
with  the  plaintiff's  right  to  recover  his  damages  after  receiving 
payment  of  the  note.  When  he  sues  upon  the  contract  he  must 
be  bound  by  it,  but  when  damage  results  from  the  fraud  beyond 
what  he  can  recover  by  contract,  he  can  also  recover  in  an  action 
on  the  case  for  the  deceit. 

In  2  Pars,  on  Contracts  278,  in  a  note,  it  is  said,  "  If  a  party 
defrauded  brings  an  action  on  the  contract  to  enforce  it,  he 
thereby  waives  the  frauds  and  affirms  the  contract."      The 
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authorities  cited  to  sustain   this  aro  5  M.  &  W.  83,  and  24 
Wendell  74. 

In  Sehoay  v.  Fogg,  5  M.  &  W.  83,  the  action  was  assumpsit 
for  work  in  carting  away  rubbish.  The  plaintiff,  induced  by  the 
fraudulent  representations  of  the  defendant  as  to  the  depth  of 
the  rubbish,  agreed  to  do  the  work  for  £15,  which  had  been  paid 
him.  He  sought  by  this  action  to  recover  for  the  value  of  his 
work  above  the  £15.  It  appeared  that  the  plaintiff  had  know- 
ledge of  the  circumstances  indicative  of  the  fraud  before  the 
work  was  finished.  Upon  the  trial,  Abinger,  C.  B.,  was  of  the 
opinion,  that  the  question  of  fraud  was  not  opeu  to  the  plaintiff 
in  the  present  action,  although  it  might  be  the  subject  of  com- 
plaint in  another.  Upon  hearing  in  the  Exchequer,  Abinger, 
C.  B.,  .said  ua  party  can  not  be  bound  by  an  implied  contract 
when  he  has  made  a  specific  contract  which  is  avoided  by  fraud. 
If  he  repudiate  the  contract  on  the  ground  of  fraud,  as  he  may 
do,  he  has  a  remedy  by  an  action  for  deceit."  So  far  the  opin- 
ion stands  upon  solid  ground,  and  "was  required  for  the  decision 
of  the  case.  But  when  the  Chief  Baron  proceeds  to  say  "  sec- 
ondly, the  plaintiff  had  full  knowledge  oi  alt  that  constituted  the 
fraud,  during  the  work,  and  as  soon  as  he  knew  it  he  should 
have  discontinued  the  work  and  repudiated  the  contract,  or  he 
must  be  bound  by  its  terms,"  if  he  means,  that  the  plaintiff 
could  not  in  such  case  recover  for  the  damage  he  suffered  from 
the  fraud  in  an  action  for  the  deceit,  he  says  what  was  not 
required  for  the  decision,  and  what  we  deem  untenable  as  a  rule 
of  law.  Consider  in  what  a  position  the  plaintiff  is  put  by  the 
application  of  such  a  rule.  He  proceeds  with  his  v/ork  till  it  is 
in  part  done,  and  then  discovers  "  circumstances  indicative  of 
fraud."  He  may  be  fully  convinced  that  he  has  been  defrauded, 
and  yet  feel  great  doubt  that  he  can  prove  it.  He  says  to  him- 
self, "  If  I  proceed  and  finish  the  work  I  shall  be  entitled  in  any 
event  to  the  contract  price.  If  I  stop  and  fail  to  prove  fraud,  I 
can  not  recover  for  the  work  I  have  done.  If  I  proceed  and 
finish  the  work  and  still  shall  be  able  to  prove  fraud,  why  should 
I  not  be  entitled  to  recover  the  full  value  of  all  my  work  ;  why 
should  I  be  bound  to  a  contract  price  to  which  my  consent  was 
procured  through  fraud  ?    How  does  my  going  on  with  the  work 
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injure  the  defendant,  or  purge  his  fraud  ?  If  he  has  been  guilty 
of  fraud  he  knows  it,  and  needs  no  notice  from  me  to  put  him  on 
restitution."  If,  however,  the  going  on  with  the  contract  injures 
the  defendant's  rights,  or  puts  him  in  a  worse  condition  than  he 
would  be  by  rescission,  then  the  plaintiff  ought  not  to  go  on, 
but  to  stop  and  give  notice.  But  the  defendant  can  not  justly 
claim  it  as  his  right,  not  to  have  the  work  done  at  all  unless  he 
can  have  the  advantage  of  his  fraud,  and  get  it  done  for  less 
than  its  fair  value.  When  he  agreed  to  have  the  whole  work 
done,  and  decided  to  try  to  get  it  done  for  less  than  its  value 
through  fraud,  he  should  have  considered  that  the  plaintiff  might 
not  discover  the  fraud  till  the  whole  work  was  done  ;  or  might, 
if  he  did  discover  it,  doubt  his  ability  to  prove  it,  and  so  reason- 
ably go  on  and  finish  the  work  ;  and  yet,  in  either  case,  it  would 
be  flagrant  fraud  in  him  to  pay  only  the  contract  price. 

The  S.  db  S.  E.  E.  Co.  v.  Row,  24  Wend.  73,  was  where  the 
defendant,  before  commencing  the  work,  knew  of  the  alleged 
fraud,  and  had  all  the  knowledge  as  to  the  fact  said  to  be  mis* 
represented  that  the  plaintiff  had,  and  could  not  have  relied  on 
such  representation.  The  court  say,  "if  the  truth  had  not  been 
discovered  till  after  the  performance  of  the  contract  had  been 
commenced,  a  different  question  would  have  been  presented. 

In  Kimball  v.  Cunningham,  4  Mass.  502,  the  question  was 
whether  the  defrauded  party,  who  had  affirmed  the  contract, 
could  retain  in  his  possession  personal  property,  a  part  of  the 
consideration,  which  by  the  contract  was  to  pass  to  the  other. 
Held  that  the  contract,  if  affirmed,  was  affirmed  as  a  whole,  and 
that  the  defendant  was  liable  in  trover  for  the  property  so  with- 
held. It  also  appeared  in  the  case  that  the  defendant  had  sued 
for  his  damages  from  the  fraud  in  an  action  on  the  case.  The 
court  say,  by  this  action  it  is  clear  he  has  made  his  election  to 
consider  the  contract  as  subsisting,  and  to  recover  damages  for 
the  breach  of  it. 

If  so,  the  fraud  was  not  waived  in  the  sense  of  waiving  the 
right  to  recover  damages  for  it. 

In  Campbell  v.  Fleming,  1  Ad.  &  El.  40,  the  plaintiff  songht 
in  an  action  of  assumpsit  to  recover  the  price  he  had  paid  for 
shares  in  a  mining  company  which  he  had  been  induced  to  boy 
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by  fraudulent  representations.  After  knowledge  of  the  fraud  he 
consolidated  the  shares  with  other  property  in  a  new  company, 
and  had  sold  shares  in  the  new  company.  Held,  that  such  sales 
of  the  new  shares,  after  knowledge  of  the  fraud,  was  an  affirm- 
ance of  the  contract,  so  that  he  could  not  sue  for  and  recover  back 
his  purchase  money.  The  decision  does  not  touch  the  point  that 
he  could  not  recover,  in  an  action  for  the  deceit,  the  damages  he 
suffered  by  it. 

The  whole  subject  is  well  considered  in  Whitney  v.  Allaire,  4 
Demo  554;  and  the  court  say:  "There  is  no  principle  or 
authority  showing  that  where  a  person  has  been  defrauded  by 
another  in  making  an  executory  contract,  a  subsequent  performance 
of  it  on  his  part,  even  with  knowledge  of  the  fraud,  acquired  sub- 
sequent to  the  making  and  previous  to  the  performance,  bars  him 
of  any  remedy  for  his  damages  for  the  fraud.  The  party 
defrauded,  by  performing  his  part  of  the  contract  with  knowledge 
of  the  fraud,  is  deemed  to  have  ratified  it,  and  is  precluded 
thereby  from  subsequently  disaffirming  it.  That  is  the  extent  of 
the  rule.  His  right  of  action  for  the  fraud  remains  unaffected 
by  such  performance.  But  having  gone  on  after  discovering  the 
fraud,  he  can  not  afterwards  disaffirm  the  bargain,  or  sue  for  the 
consideration/'  The  principle  and  its  reason  apply  to  this  case. 
Upon  this  subject  see  Long  on  Sales,  219,  240  ;  2  Kent's  Com. 
480 ;  8  Fost.  520  ;  10  Ind.  430 ;  the  remarks  of  Shebican,  J., 
in  14  Conn.  424-5 ;  5  McLean  170 ;  9  Cttsh.  266. 

Judgment  affirmed. 
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D.  A.  Van  Ames  v.  Jackson  &  Ketcham  akd  Trustees 
James  M.  Ketcham  and  Mabt  Ketcham. 

'Irustee  Process.     Will     Settlement  ef  Estate.     Trust 

One  can  not  be  charged  as  trustee  on  the  ground  of  having  mere  securities  for 
money  in  his  hands  belonging  to  the  principal  debtor. 

A  note  or  bond  given  by  a  legatee  to  whom  property  was  devised  in  trust  to 
distribute  it  among  the  heirs  of  the  testator,  such  note  or  bond  being  given 
for  the  distributive  share  of  one  of  the  heirs  in  such  estate,  and  intended  for 
his  benefit,  but  made  payable  to  another  party,  may  be  attached  by  the 
trustee  process  in  a  suit  against  such  heir. 

But  where  the  trust  under  the  will  was  merely  to  make  such  a  distribution  of 
the  estate  as  should  equal,  having  regard  to  the  amount  which  each  heir 
had  previously  received  from  the  testator,  and  on  this  basis  the  heir,  for 
whose  benefit  the  bond  was  given,  was  not  entitled  to  any  distributive  share, 
and  there  was  no  consideration  for  the  promise  except  the  parental  affection 
of  the  legatee  for  the  heir;  held,  that  such  bond,  being  given  to  another 
person  in  trust  for  the  heir,  could  not  be  attached  by  the  trustee  process  in 
a  suit  against  the  latter. 

In  construing  precatory  words  in  a  devise  the  court  will  look  at  the  circum- 
stances existing  at  the  date  of  the  will,  and,  if  necessary,  will  construe 
words  importing  a  trust  as  mere  expressions  of  recommendation  or  confi- 
dence.   Kellogg,  J. 

Trustee  Process  .  The  commissioner  reported  that  Aaron 
J.  Ketcham,  one  of  the  defendants,  and  James  M.  Ketcham,  one 
of  the  trustees,  were  the  sons  of  Barnard  Ketcham,  deceased, 
and  of  Mary  Ketcham,  the  other  trustee ;  that  Barnard  Ketcham 
devised  by  will  all  his  property  to  his  wife,  Mary  Ketcham, 
adding  in  his  will  that  he  did  this  "  in  the  belief  that  the  said 
Mary  Ketcham  will  make  such  a  distribution  of  my  property 
among  and  between  our  children  as  will  be  just  and  equal  (after 
keeping  and  using  such  parts  thereof  as  she  may  want  during 
her  life  time)  according  to  the  respective  claims  of  our  children, 
as  she  shall  judge  to  be  just  and  proper,  and  in  accordance  with 
what  she  knows  to  be  my  wish  in  the  distribution  of  my  property 
among  my  children  ;  and  it  is  my  wish  that  the  said  Mary  shall 
at  such  times  as  she  shall  deem  it  advisable,  and  after  using  all 
the  property  she  may  wish  for  her  own  comfort  and  support, 
provide  for  the  distribution  of  all  my  property  to  our  children! 
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in  a  manner  that  shall  be  just  and  equal  between  them,  having 
regard  to  such  as  may  have  received  property  from  me,  and 
other  circumstances  which  should  have  an  influence  in  the  dis- 
tribution of  the  property  which  I  shall  have  at  my  decease." 

The  commissioner  reported  that  Aaron  J.  Kctcham  received 
from  his  father  during  his  life  time  an  amount  of  property  greater 
than  he  would  have  been  entitled  in  an  equal  distribution  of  his 
father's  estate  among  his  heirs,  and  was  besides  largely  indebted 
to  the  estate  ;  that  Aaron  J.  Ketcham  had  failed  previous  to  his 
father's  death  ;  that  after  his  father's  death,  his  mother,  Mary 
Ketcham,  who  had  taken  possession  of  all  her  husband's  estate 
as  the  sole  owner  thereof,  made  in  1859  a  distribution  of  all  the 
real  estate,  left  by  Barnard  Ketcham,  among  the  latter's  heirs, 
except  Aaron  J.  Ketcham  ;  that  about  the  time  of  this  distribu- 
tion she  executed  to  James  M.  Ketcham  a  promissory  note  for 
about  seven  thousand  dollars,  conditioned  that  the  avails  should 
be  applied  by  James  M.  Kctcham  for  the  benefit  of  his  brother 
Aaron,  at  his  discretion  ;  that  this  note  was  delivered  to  Aaron 
and  retained  by  him  until  February,  1860,  when  he  surrendered 
it  to  his  mother,  and  took  in  its  stead,  and  retained  up  to  the 
hearing  before  the  commissioner,  a  bond  from  her  to  James  M. 
Ketcham  and  Phincas  P.  Vail,  in  trust  for  him,  for  $8,500,  to 
be  paid  to  the  obligees  and  to  be  held  and  invested  by  them  for 
the  use  and  benefit  of  Aaron  J.  Ketcham,  and  that  this  bond 
further  provided  that  the  obligees  were  to  expend  the  annual 
income  for  the  maintenance  and  support  of  the  said  Aaron,  or  at 
their  discretion  to  pay  the  same,  as  it  accrued,  directly  to  him, 
and,  if  it  could  be  done  without  risk,  they  were  authorized  at 
their  discretion  to  pay  over  the  whole  sum  to  him  in  his  lifetime, 
and  upon  his  death  to  pay  it  to  his  legatees  or  heirs. 

-  The  commissioner  further  reported  that  both  this  bond  and  the 
note  for  which  it  was  substituted,  were  made  with  the  intent  of 
providing  for  the  support  of  Aaron  J.  Ketcham,  and  of  doing  so 
in  such  a  manner  that  the  fund  should  be  beyond  the  reach  of 
his  creditors,  and  that  there  was  no  other  consideration  for  the 
execution  of  the  note  add  bond  by  Mary  Ketcham,  other  than 
parental  affection,  unless  there  was  such  a  trust  created  in  her 
by  the  will  of  her  husband  as  would  compel  her  to  make  some 
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provision  for  Aaron   out  of  the  estate  of  her  husbaud  in  her 
hands  as  legatee. 

The  commissioner,  upon  these  facts,  decided  that  neither  of 
the  trustees  were  chargeable,  and  the  couuty  cfturt  at  the  Sep- 
tember Term,  1861,  Kellogg,  J.,  presiding,  rendered  pro  forma 
the  same  decision,  to  which  the  plaintiff  excepted. 

E.  June  and  Linsley  db  Prout,  for  the  plaintiff. 

E.  Edgerton,  for  the  trustees. 

Kellogg,  J.  The  questions  in  this  case  arise  upon  excep- 
tions by  the  plaintiff  to  the  decision  of  the  county  court,  adjudg- 
ing that  neither  if  the  persons  summoned  as  trustees  were 
chargeable  as  the  trustees  of  Aaron  J.  Ketcham,  one  of  the 
principal  defendants,  on  the  facts  which  appear  in  the  case.  It 
is  well  settled  that  one  can  not  be  charged  as  trustee  on  the 
ground  of  having  mere  securities  for  money  in  hij  hands, 
(Hitchcock  v.  Edgerion,  8  Vt.  202  ;  Scofield  v.  White's  trustees,  29 
Vt.  330.)  and  the  application  of  this  principal  to  the  facts  in 
this  case  leaves  no  ground  upon  which  it  can  be  claimed  that 
James  M.  Ketcham  is  chargeable  as  the  trustee  of  Aaron  J. 
Ketcham  ;  aud  the  plaintiff  does  not  now  make  any  such  claim. 
a  In  respect  to  Mary  Ketcham,  the  other  trustee,  it  is  claimed 
by  the  plaiutiff  that  she  should  beheld  chargeable  as  the  trustee 
of  Aaron  J.  Ketcham,  on  the  ground  that  the  will  of  her  hus- 
band, Barnard  Ketcham,  created  a  trust  in  her  to  make  a  distri- 
bution of  the  estate,  which  he  devised  to  her,  (excepting  so  much 
as  should  be  necessary  for  her  own  support  and  comfort  during 
her  life,)  among  their  children,  of  whom  Aaron  was  one,  and 
that  the  note  which  the  executed  to  her  son  James  M.  Ketcham, 
mentioned  in  the  report  of  the  commissioner,  with  a  condition 
that  the  avails  should  be  applied  by  James  for  the  benefit  of 
Aaron,  at  his  discretion,  should  be  considered  as  having  been 
executed  in  discharge  of  such  trust  and  pursuant  to  the  purpose 
expressed  in  the  will  of  her  husband,  for  the  benefit  of  Aaron, 
and  as  his  distributive  share  in  her  husband's  estate.  If  her  son 
Aaron  was  entitled  to  any  share  in  his  father's  estate  on  (he 
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distribution  of  it  by  her  pursuant  to  a  trust  created  by  the  will 
for  his  benefit,  there  can  be  no  doubt  that  it  should  be  treated 
as  becoming  his  property  absolutely,  and  if  this  note  was  given 
for  such  distributive  share,  the  fact  that  it  was  made  payable  to 
another  party  would  not  exempt  it  from  attachment  by  trustee 
process  as  his  property,  while  held  by  him  or  by  the  party  to 
whom  it  was  made  payable  ;  Camp  v.  Scott,  14  Vt.  387  ;  Marsh 
v.  Davis,  24  Vt.  863.  The  bond  executed  by  Mrs.  Ketcham  to 
her  son  James  and  Phineas  P.  Vail  as  trustees  for  her  son  Aaron 
having  been  executed  as  a  substitute  for  this  note,  her  obligations 
arising  from  it  should  receive  the  same  consideration  which  is 
applicable  to  her  obligations  arising  from  the  note  itself. 

The  will  of  Barnard  Ketcham  devised  and  bequeathed  his 
entire  property  to  his  wife,  "  in  the  belief  that  she  would  make 
such  a  distribution  of  it  among  and  between  their  children  as 
would  be  just  and  equal,  after  keeping  and  using  such  parts 
thereof  as  she  might  want  during  her  lifetime,  according  to  the 
respective  claims  of  the  children,  as  she  might  judge  would  be 
just  and  proper,  and  in  accordance  with  what  she  knew  to  be  his 
wish  and  desire  in  respect  to  the  distribution  of  his  property 
among  his  children."  The  will  then  proceeded  as  follows: 
"  And  it  is  my  wish  that  the  said  Mary  shall  at  such  times  as 
she  shall  deem  it  advisable,  and  after  using  all  the  property  she 
may  wish  for  her  own  comfort  and  support,  provide  for  the  diam 
tribution  of  all  my  property  to  our  children  in  a  manner  that 
shall  be  just  and  equal  between  them,  having  regard  to  such  aa 
may  have  received  property  from  my  property,  and  other  cir- 
cumstances which  should  have  an  influence  in  the  distribution  of 
the  property  which  I  shall  have  at  my  decease."  The  intention 
of  the  testator  in  respect  to  the  ultimate  distribution  of  his 
property  among  his  children  clearly  appears  to  have  been  thai 
the  distribution  should  be  equal  between  them,  having  regard  to 
the  amount  which  they  each  had  respectively  received  from  his 
estate  and  to  such  other  circumstances  as  ought  to  be  considered 
in  connection  with  the  distribution,  and  the  whole  matter  is  left 
to  the  judgment  and  discretion  of  his  wife,  as  well  in  respect  to 
the  time  of  making  the  distribution,  as  to  the  amount  which 
each  one  of  his  children  should  receive  upon  the  distribution. 
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Inhere  is  no  ddtibt  that  precatory  words  tised  by  4  teafcatdr  lit  bis 
trill,  or  words  expressive  of  hope,  desire,  Or  request,  may  anibiiiit 
to  an  imperative  direction,  creating  a  trust  dr  beneficial  interest 
in  favor  of  the  object  of  the  trust ;  bat,  in  giving  a  condtrttetioft 
to  precatory  words  in  a  devise,  a  court  of  equity  will  tabic  At 
the  circumstances  existing  at  the  date  of  the  trill,  and,  if  neces- 
sary, will  construe  words  importing  a  trust  as  mere  expression^ 
of  recommendation  or  confidence  ;  Qatiyle  v.  Dixoidsofi,  12  B£o6r6 
P.  C.  C.  268 ;  Adams9  Equity  30,  31.  Assuming  that  Mrs. 
Ketcham  took  the  property  of  her  husband,  by  virtue  of  the 
provisions  of  his  will,  under  an  obligation  which  amounted  to  & 
trust  in  favor  of  their  children,  it  is  clear  that  the  will  contafttt 
no  certain  declaration  of  the  interests  which  the  children  were 
respectively  to  take,  and  that  she  had  a  trust  with  a  discretion 
as  to  its  execution  ;  in  other  words  the  trust  was  rathe?  a  direc- 
tion and  a  recommendation  than  a  direct  trust  She  Was  the 
person  upon  whose  judgment  and  discretion  the  performance  of 
the  trust  depended,  according  to  the  plain  intention  6f  the  testa- 
tor. The  equal  distribution  of  the  testator's  property  among 
his  children  must  be  considered  the  sole  object  of  the  trust, 
admitting  snch  a  trust  was  created  by  his  will ;  and  this  distri- 
bution was  to  be  made,  by  having  regard  to  the  amount  which 
they  had  severally  received  from  his  estate,  and  Such  other  cir- 
cumstances as  ought  to  be  considered  in  determining  the  interests 
which  the  children  were  respectively  to  take  upon  the  distribu- 
tion. The  commissioner  reports  that  Aaron  had  received  from 
his  father  in  his  lifetime  an  amount  greater  than  he  would  have 
been  entitled  to  in  the  equal  distribution  of  his  father's  estate 
among  the  heirs  of  his  father,  and  this  fact  is  decisive  against 
his  right  to  claim  any  share  or  beneficial  interest  under  the  pro- 
visions of  his  father's  will,  and  his  creditors  must  stand  upoA 
the  same  rights  which  he  would  have  against  the  trust  property. 
It  appears  that  he  had  not  only  received  his  full  share  of  his 
father's  estate  at  the  time  of  his  father's  decease,  but  was  in  fact 
largely  indebted  to  his  father  at  that  time,  and  that  this  indebt- 
edness has  never  been  paid.  We  think,  therefore,  that  there  is 
no  ground  upon  which  it  can  be  justly  claimed  that  the  note 
Which  was  executed  by  Mrs.  Ketcham  to  her  son  Jani**  for 
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Aaron's  benefit  was  executed  in  performance  of  any  trust  created 
for  Lis  benefit  by  the  provisions  of  his  father's  will ;  and  we  are 
satisfied  that,  iu  the  distribution  made  by  her  of  her  husband's 
estate  amoog  her  other  children,  she  disposed  of  the  came  accord- 
ing to  the  wishes  and  intention  of  her  husband,  As  expressed  in 
bis  will.  If  this  note  was  not  executed  in  performance  or  satis* 
faction  of  a  trust  created  by  the  provisions  of  her  husband's  will, 
it  has  no  considcratiou  to  support  it,  and  it  was  a  gratuitous 
promise  which  could  not  be  eu forced  against  her  as  a  legal  obli- 
gation because  of  its  lack  of  consideration.  It  is  to  be  treated 
as  a  voluntary  provision  for  Aaron  out  of  her  own  property,  and 
not  from  Iftr  husband's  estate,  and  she  had  an  unquestionable 
right  so  to  bestow  a  gratuity  or  bounty  which  she  destined  for 
the  support  and  benefit  of  her  son  as  to  place  it  beyond  the  reach 
cf  his  creditors.  The  same  reasoning  will  apply  to  the  note 
executed  by  her  husband  to  Aaron,  which  is  mentioned  in  the 
commissioner's  icport.  Neither  of  these  notes  possessed  the 
character  of  a  legal  obligation,  because  they  were  destitute  of  a 
legal  consideration  to  support  them.  Each  was  a  mere  mode  of 
bestowing  a  bounty  by  a  parent  for  the*  support  of  a  son,  and 
the  creditors  of  the  son  have  no  right  to  complain  that  this 
bounty  was  intended  by  the  donor  to  be  made  available  to  the 
son's  benefit  rather  than  to  their  own.  The  bond  executed  by 
Mrs.  Ketcham  to  trustees  for  Aaron's  benefit  gave  to  Aaron  no 
right  to  the  money  which  she  bound  herself  to  pay  by  it  until,  in 
the  judgment  of  the  trustees,  it  could  be  paid  over  to  him  without 
risk  of  its  being  taken  from  him ;  and  it  would  defeat  the 
express  purpose  of  the  instrument  to  hold  that  the  creditors  of 
Aaron  can,  by  the  trustee  process,  attach  this  money  as  a  debt 
due  from  her  to  Aaron.  They  etand  in  no  better  right  in 
respect  to  this  money  than  the  right  of  Aaron  himself,  and  his 
right  is  a  qualified  and  not* an  absolute  right  to  it ;  depending, 
as  it  does,  upon  the  judgment  and  discretion  of  the  trustees 
in  respect  to  the  time  when  it  shall  be  made  available  to 
him. 

We  find,  on  the  faets  which  appear  in  the  case,  no  ground 
upon  which  Mrs.  Ketcham  can  be  held  chargeable  as  the  trustee' 
of  her  spn  Aaron ;    and  the  judgment  of  the  county  court, 
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(which  was  pro  forma,)  that  noither  of  the  trustees  are 
chargeable  as  trustees  of  the  principal  defendants  or  of  either 
of  them,  and  that  they  be  discharged  with  costs,  is  accordingly 
affirmed. 


A.  P.  Tieb  v.  Jonas  Laitpson,  appellant, 

[three  suits.] 
Principal  and  Agent. 

The  Implied  authority  arising  from  general  employment  continues  even  after 
the  agency  has  in  reality  ceased,  as  regards  parties  who  have  before  given, 
and  continue  to  give,  credit  to  it,  and  who  have  not  actually  received,  and 
can  not  be  presumed  to  have  had,  notice  of  the  change. 

These  actions  were  all  i  ^assumpsit,  and  were  brought 
respectively  upon  three  promissory  notes,  which,  with  the  facts 
in  the  case,  are  set  forth  in  the  opinion  of  the  court.  The 
causes  were  referred  to*  a  referee,  upon  whose  report  the  county 
court,  at  the  March  Term,  1861,  Kellogg,' J.,  presiding,  ren- 
dered judgment  pro  forma  in  each  of  the  cases  for  the  plaintiff 
for  the  amount  of  each  note  respectively,  to  which  the  defendant 
excepted. 

Washburn  &  Marsh,  for  the  defendant 

A.  L.  &  S.  E.  Miner,  for  the  plaintiff. 

Kellogg,  J.  The  notes  upon  which  the  plaintiff  claims  to 
recover  in  these  three  suits  were  executed  to  him  by  one  Francis  I 
Draper  in  the  name  of  the  defendant,  and  were  respectively/ 
signed  * 'Jonas  Lampson,  by  Francis  Draper."  One  of  the  notes' 
is  for  sixty-eight  dollars,  dated  September  8th,  1854 ;  another 
is  for  fifty  dollars,  dated  April  7th,  1856,  and  the  other  is  for 
twenty-seven  dollars,  dated  August  15thf   1857.    It  appears 
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from  the  referee's  report  that  Draper  carried  on  the  business  of 
a  blast  furnace,  or  of  making  pig  iron  from  the  ore,  and  also  of 
a  store  in  connection  therewith,  at  Dorset,  from  the  spring  of 
1853  to  the  year  1858,  in  the  name  of  the  defendant.  The  note 
dated  September  8th,  1854,  was  given  for  the  plaintiff's  interest 
in  a  horse  which  Draper  purchased,  assuming  to  act  as  the 
agent  of  the  defendant,  and  it  appeared  that  this  horse  was  used 
in  and  about  the  furnace  business  for  some  two  or  three  years 
after  that  time,  and  was  finally  sold  by  Draper  and  the  proceeds 
of  the  sale  were  applied  by  him  in  the  purchase  of  goods  which 
went  into  the  store.  The  plaintiff  worked  in  the  furnace  busi- 
ness carried  on  by  Draper  in  the  defendant's  name,  from  the 
time  that  business  was  commenced  "till  April,  1854,  and  for 
some  three  or  four  years  thereafter,"  and  the  other  two  notes 
were  given  for  balances  due  to  him  for  his  labor  in  and  about 
the  furnace  business.  The  question  to  be  decided  is,  whether 
the  facts  found  by  the  referee  will  justify  a  recovery  by  the 
plaintiff  against  the  defendant  upon  these  notes  or  upon  the  con- 
sideration on  which  they  were  executed. 

The  contract  between  the  defendant  and  Draper,  dated  28th 
March,  1853,  contemplated  that  the  defendant  should  purchase 
the  furnace  and  ore  bed  at  Dorset,  and  should  put  the  furnace  in 
proper  condition  for  manufacturing  pig  iron,  and  keep  the  same 
in  operation  for  one  year,  he  providing  and  furnishing  "  all 
necessary  and  proper  tools,  utensils,  labor,  teams,  carriages, 
board,  and  all  other  things  necessary  and  proper  for  carrying  on 
the  business  of  making  pig  iron  from  the  ore."  At  this  time, 
the  defendant  was  expecting  to  remove  to  Dorset  and  carry  on 
the  business  under  his  own  personal  supervision,  as  well  as  in 
his  own  name.  The  defendant,  during  the  year  mentioned  in 
the  contract,  made  advances,  as  contemplated  in  the  contract,  in 
money  and  other  property,  amounting  to  about  eight  thousand 
dollars.  About  the  1st  of  May,  1853,  Draper  was  at  the  defen- 
dant's house  in  Windsor,  and  it  was  then  agreed  between  him 
and  the  defendant  that  the  defendant  should  not  remove  to 
Dorset,  as  at  first  contemplated,  but  that  Draper  should  repay 
to  the  defendant  all  sums  then  advanced,  or  thereafter  to  be 
advanced,  by  him,  with  interest,  and  should  also  pay  the  defen- 


Digitized  by 


Google 


FEBRUARY  TERM,  1862.  181 

••  iii  ■  ■  -  ■■  ■ 

Tier  v.  Lampion. 

dant  for  his  trouble  in  and  about  the  business ;  and;  at  the  dame 
interview,  Draper  told  the  defendant  that  he  should  want  to  d6 
business  in  his,  the  defendant's,  name,  and  the  defendant  replie&W 
that  "  hPcould  not  do  anything  to  make  him  (the  defendant)    ' 
liable."     Soon  after  the  making  of  the  contract  of  28th  Matron^ 
1859,  Draper  and  the  plaintiff  removed  from  Windsor  to  DttrSflt, 
and  commenced  work  upon  the  furnace,  and  when  the  plaintiff 
beg£i  his  work  in  and  about  the  furnace,  Draper  told  him  that 
•*  his  work  would  be  for  the  defendant,  and  not  for  him,  the  said 
Draper."  *  Up  to  the  time  of  the  making  of  the   agreement 
between  the  defendant  and  Draper  on  or  about  the  1st  May, 
1853,  the  furnace  business  was  carried  on  by  Draper  for  the 
defendant,  as  well  as  in  his  name,  and  this  wad  contemplated  in 
their  contract  dated  28th  March,  1853.    That  contract  by  its 
express  provisions  also  contemplated  that  "  labor  and  teams " 
were  proper  and  "  necessary  "  for  carrying  on  the  business,  and, 
during  this  period,  Draper  had  the  management  and  control  ot 
the  business  which  was  so  carried  on,  and  was  acting  ra  the,         , 
character  of  a  general  agent  of  the  plaintiff  while  so  carrying  \£1  # 
on  the  business.    The  plaintiff  was  employed  by  Draper,  not  for 
himself,  but  for  the  defendant ;  and,  in  this  state  of  the  fa4tsr  H 
can  not  be  doubted  that  the  defendant  was  liable,  at  the  time 
the  plaintiff  commenced  bis  labor,  upon  the  contract  xmufe  with 
him  for  thatjabor  by  Draper,  acting  in  the  name  and  on1  the  * 
behalf  of  the  defendant.     The  facts  reported  furnish  no  ground    . 
for  any  inference  that  the  plaintiff  gave  credit  to  Draper,  or  to 
any  one  but  the  defendant.    By  permitting-,  anbthef  toy  holth 
himself  out  to  the  world  as  his  agent,  the  principal  adopts  hisA 
acts,  and  will  be  held  bound  to  the  person  who  gives  credit* 
thereafter  to  the  other  in  the  capacity  of  his  agent ;  2  Kent's 
Coram.  614.    Under  the  agreement  made  on  Istf  May,  1853',  the* 
defendant,  as  between  himself  and  Draper,  was  to  hare  no  inter-' 
est  in  carrying  on  the  furnace  business,  buff  was  to  be  repaid  by 
Draper  for  his  advances  and  compensated*  for  bis  trouble,  and; 
after  this  time,  thajbusiness  was  in  fact  so  considered  and  treated 
as  between  the  defendant  and  Draper.    But  Draper  continued 
to  carry  on  the  business  in  the  defendant's  name  as  before  ;  and 
the  defendant  knew  that  Draper  was  so  carrying  on  the  business 
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ablate  as  February,  1855,  when  he,  for  the  first  time,  told 
Draper  that  he  must  Dot  db  business  in  his  name  any  longer. 
_  I  No  notice  was  given  by  the  defendant  to  the  plait  tiff  of  any 
I  change  in  the  relations  between  himself  and  Draper  at  any 
time,  and  it  does  not  appear  that  the  plaintiff  had  any*  reason  to 
suppose  that  those  relations  were  different  at  the  time  when 
these  note*  were 'executed  from  what  they  were  when"  he  com- 
menced his  labor  under  his  first  employment  by  Draper.  ^The 
defendant  virtually  authorized  Draper  to  carry  on  the  .business 
in  his  name,  and  this  was  an  apparent  authority  to  him  4o  procure 
such  labor  and  teams  as  might  be  necessmy  in  carrying  on  the 
business.  The  plaintiff  would  be  justified  in  relying  on  this% 
apparent  authority  to  Draper  until  he  had  reason,  either  from\ 
express  or  public  notice  proceeding  from  the  defendant,  to/ 
believe  that  Draper  was  no  longer  authorized  to  act  as  his 
agent.  The  plaintiff,  having  the  right,  at  the  commencement  of 
his  labor,  to  look  to  the  defendant  for  payment,  and  having  no 
notice  of  any  change  in  the  relations  between  the  defendant  and 
Draper,  would  be  justified  iu  considering  the  contracts  of 
Draper,  while  continuing  to  act  professedly  as  the  agent  of 
'the  defendant,  as  binding  upon  the  defendant.  The  implied N 
authority  arising  from  general  employment  continues  even  after 
the  agency  has  in  reality  ceased,  as  regards  parties  who  have 
before  given,  and  continue  to  give  credit  to  it,  and  lgho  have  not 
actually  received,  and  can  not  be  presumed  to  have  had,  notice/ 
of  the  chauge ;  Chitty  on  Contracts,  10th  Amer.  Ed.  225.  We 
are  unable  to  distinguish  between  the  liability  of  the  defendant 
for  the  labor  of  the  plaintiff  before  the  agreement  of  1st  May, 
1858,  and  his  liability  for  the  plaiu tiff's  labor  after  that  agree- 
ment ;  and  we  consider  the  defendant  liable  to  the  plaintiff  on 
account  of  the  labor  and  property  which  formed  the  considera- 
tion of  the  notes  in  suit 

The  judgment  of  the  county  court  in  each  of  these  three  suits* 
which  was  pro  forma  in  favor  of  the  plaintiff,  is  accordingly 
affirmed. 
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David  Kelly  v.  Lorenzo  D.  Pembeb. 

Fraudulent  Representations.    Fraud.    Promissory  Note.    Husband 
and  Wife.     Damages. 

In  an  action  for  the  price  of  land  sold,  the  purchaser  may  set  np  in  defence 
the  fact  that  the  vendor  defrauded  him  by  false  representations  as  to  the 
boundaries  of  the  land. 

If  the  vendor  of  property  takes  the  purchaser's  note  for  the  price  payable  to 
the  vendor's  wife,  and  no  portion  of  the  consideration  moves  from  the 
wife,  the  note  will  be  subject  to  the  same  defences  in  respect  to  the  vendor's 
fraud  in  iho  sale,  as  if  the  note  had  been  made  payable  to  the  vendor 
himself. 

An  offer  to  reagnd  a  fraudulent  sale  is  not  necessary  to  entitle  the  purchaser 
to  maintain  an  action  to  recover  damages  for  the  fraud,  or  to  defend  an 
action  for  the  price  to  the  extent  of  the  amount  of  such  damages. 

Even  when  a  negotiable  promissory  note  is  given  for  the  price  of  property 
thus  fraudulently  sold,  and  the  note  remains  in  the  hands  of  the  vendor,  the 
purchaser  may,  without  any  offer  to  rescind,  interpose  tbe  tact  of  tJo  fraud 
in  defence  to  an  action  on  the  note,  provided  tho  damages  occasioned  by 
the  fraud  are  not  less  than  tho  amount  of  tho  note. 

Quere,  whether  he  has  not  tho  samo  right  of  defence  to  tho  extent  of  his 
damages,  when  they  are  less  than  the  amount  of  the  note?    Peck,  J. 

W.  and  the  plaintiff  being  tenants  in  common  of  certain  land,  the  latter 
requested  \V.  to  sell  it.  W.  sold  it  to  the  defendant,  but  tbe  sale  was  induced 
by  false  representations  by  W.  as  to  the  boundaries,  of  which  fulsc  repre- 
sentations, however,  tho  plaintiff  was  ignorant.  The  defendant  supposed 
W.  to  be  the  sole  owner,  and  executed  his  two  promissory  notes  for  part  of 
the  price,  payable  to  W.'s  wife  or  bearer,  and  paid  W.  the  balance  of  the 
price  in  money.  The  plaintiff  afterwards  conveyed  his  interest  In  the  land 
to  W.  and  received  from  him  one-half  of  tho  money  and  one  of  the  notes 
receircd  from  the  defendant.  Held,  in  an  action  upon  this  note,  that  the 
plaintiff  was  not  so  far  a  bona  fide  bolder  as  to  prevent  the  defendant  from 
Interposing  in  defence  to  the  action  tho  damages  occasioned  him  by  W.'s 
false  representations,  such  damages  being  greater  than  the  amount  of  the 

note. 

• 

Assumpsit.  Tbe  facts  in  the  case  sufficiently  appear  in  tbe 
opinion  of  the  court.  Tho  cause  was  tried  by  the  court  at  the 
September^Term,  1861,  Kellogg,  J.,  presiding.  The  county 
court  decided  that  the  plaintiff  was  entitled  to  recover  the  amount 
of  the  note  in  suit,  and  rendered  judgment  accordingly!  to  which 
the  defendant  excepted. 
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Feck,  J.  The  action  is  upon  a  promissory  note  dated  June 
2nd,  1852,  payable  to  Emily  E.  Wajker,  for  $125.  The  defence 
relied  on  is  that  the  note  was  given  as  part  of  the  purchase  price 
of  a,  lot  of  timber  land  purchased  by  and  conveyed  to  the  defen- 
dant at  the  date  of  the  note,  and  that  a  fraud  was  committed  by 
the  seller  upon  the  defendant  in  the  sale,  and  that  the  damages 
resulting  from  the  fraud  exceed  the  amount  of  the  note,  and 
exceed  even  the  whole  purchase  price  of  the  land.  The  facts 
found  by  the  county  court  fully  sustain  the  defence  in  point  of 
fact,  and  the  question  presented  for  the  decision  of  this  court  is 
whether  in  point  of  law  such  defence  is  available  to  the  defen- 
dant in  this  action.  It  is  found  by  the  case  that  the  land  was 
conveyed  to  the  defendant  by  deed  describiog  the  land  by  the 
number  of  the  lot  and  name  of  the  original  proprietor,  and  at  the 
time  of  the  purchase  George  6.  Walker,  who  made  the  sale, 
knowingly  defrauded  the  defendant  by  deceiving  him  by  false 
representations  as  to  the  lines  and  corners  which  he  showed  him 
as  indicating  the  location  and  boundaries  of  the  lot ;  the  land 
shown  to  the  defendant  as  the  lot  in  question  being  much  more 
valuable  than  the  lot  actually  conveyed.  It  was  decided  in 
Harlow  v.  Greeny  34  Yt.  379,  that  an  action  can  be  sustained  for 
fraudulent  representations  by  the  seller  as  to  the  boundaries  of 
land  conveyed  by  deed,  whereby  the  purchaser  is  deceived  to  his 
prejudice.  There  can  be  no  doubt  that  the  same  principle 
a^npli^s  where  such  fraud,  is  set  up  as  a  defence  to  an  action  for 
the,  price.  Substantially  the  same  principle  applies  as  is  appli- 
cable in  case  of  fraud  set  up  in  defence  of  an  action  for  the  price 
of  other  property  sold.  It  is  claimed  by  the  plaintiff's  counsel 
1&at  tfte  feQta  in.  tbjs  C§fle.do  not  allow  the  defendant  to  interpose 
snph  defence.  U>.  ttye  note,  in  suit.  It  appears,  that  George  G. 
l^Syl^r  qnd  the  plaintiff  owned  tfce  land  in  common*yfcch  having 
4U  equal  intqipst ;.  tftpfc  tfr*  plaintiff  requested  Walker  to  sell  it, 
8^V«JM*i  di<*  »*U  ^  ta.tjhye,  defendant  June  2nd,  185?,  executed 
his  deed  to  the  defendant,  and  received  of  him,  t^ecefor,  $50  ia 
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oaab  and  two  not*  for  $125  each,  payable  to  bis  wife,  Emily  E. 
Walker,  or  bearer,  the  defendant  not  knowing  that  the  plaintiff 
bad  any  title  or  interest  in  the  land.  After  this  Walker  paid 
over  to  the  plaintiff  one-half  of  the  $50,  and  delivered  to  him 
one  of  the  notes,  the  note  in  snit,  and  at  the  same  time  the 
plaintiff  executed  a  deed  of  his  undivided  half  of  the  land  to 
Walker,  of  all  which  the  plaintiff  notified  the  defendant  before 
the  commencement  of  this  suit.  The  defendant  afterwards  paid 
to  Walker  the  note  that  Walker  retained,  and  paid  the  plaintiff 
$15  on  this  note  in  snit.  Up  to  this  time  the  defendant  was 
ignorant  of  the  frand  in  the  sale.  The  fact  that  the  note  is  pay- 
able to  Walker's  wife  is  immaterial,  as  no  consideration  moved 
from  her.  The  rights  of  the  parties  are  the  same  as  if  the  note 
bad  been  payable  to  Walker,  who  made  the  sale.  Walker  in 
fact,  and  not  the  plaintiff,  comritted  the  fraud;  and  Walker 
became  insolvent  and  left  the  country  before  the  defendant  dis- 
covered the  fraud.  The  plaintiff  had  no  knowledge  of  the  fraud 
till  he  was  informed  of  it  by  the  defendant  after  the  plaintiff 
had  received  the  note  in  suit  of  Walker,  as  above  stated. 

1.  Could  the  defendant  avail  himself  of  the  fraud  as  a  defence, 
if  the  suit  were  brought  by  Walker  in  his  own  name  and  for 
his  sole  benefit.  It  is  claimed  by  the  plaintiff's  counsel  that  he 
could  not,  without  first  offering  to  rescind  the  contract.  An 
offer  to  rescind  the  contract  is  not  necessary  in  order  to  entitle 
the  purchaser  to  maintain  an  action  for  damages  for  the  fraud. 
It  ia  necessary  where  he  seeks  to  recover  back  the  consideration 
paid ;  then  he  must  offer  to  return  what  he  has  received,  and 
rescind  the  contract.  The  same  rule  applies  if  the  party  seeks 
by  way  of  defence  to  aroid  the  whole  contract  on  the  ground  of 
fraud  where  hie  damages  occasioned  by  the  fraud  are  less  than 
the  plaintiff  would  otherwise  be  entitled  to  recover.  But  no 
•offer  to  rescind  is  necessary  to  entitle  the  party  defrauded  to 
maintain  an  action  for  damages  for  the  fraud,  nor  to  entitle  him 
to  defend  to  the  extent  that  he  has  suffered  by  the  fraud,  that  is, 
to  the  extent  that  he  would  be  entitled  to  recover  in  an  action 
for  damages  founded  on  the  fraud.  The  question  may  as  well  be 
tried  in  an  action  for  the  price,  and  the  rights  of  the  parties  be 
settled  in  one  suit,  as  to  allow  the  plaintiff  to  recover  the  whole 
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stipulated  price,  and  then  permit  the  other  party  to  recover  back 
the  whole  or  a  part  in  an  action  for  the  fraud.  It  is  the  policy 
of  the  law  to  avoid  a  multiplicity  of  suits. 

But  it  is  claimed  that,  as  the  defendant  has  given  a  negotiable 
promissory  note,  a  different  rule  applies,  and  that  the  defendant 
is  bound  to  pay  the  note  and  seek  his  remedy  by  action  for  dam«> 
ages,  and  that  a  partial  failure  of  consideration,  or  partial  dam- 
ages of  this  character,  is  no  defence  to  a  promissory  note  where 
there  has  been  no  offer  to  rescind  the  contract.  There  are  some 
authorities  to  the  effect  that  where  the  failure  of  consideration 
or  damages  sought  to  be  deducted  are  partial,  and  of  an  uncertain 
character  and  to  be  assessed  by  the  jury,  and  not  mere  matter  of 
computation,  such  partial  defence  can  not  be  received  in  an  action 
on  a  promissory  note  ;  and  perhaps  the  cases  in  this  state  coun-» 
tenance  or  sustain  that  proposition.  But  I  never  could  see  why 
such  defence  ought  not  to  be  allowed  in  actions  on  notes  and 
bills  of  exchange  as  well  as  in  other  actions,  except  where  the 
suit  on  such  paper  is  by  an  innocent  holder  for  value.  If  there 
is  such  a  rule  there  ought  not  to  be ;  it  is  sustained  by  no 
principle  of  policy,  convenience  or  justice.  While  a  promissory 
note  remains  in  the  hands  of  the  original  contracting  parties 
there  is  no  sound  reason  why  it  should  receive  any  more  protec- 
tion or  immunity  in  this  respect  than  any  other  contract.  But 
it  is  unnecessary  to  decide  this  question,  because  in  this  case  the 
facts  do  not  bring  the  case  within  that  rule,  if  the  law  is  as  tho 
plaintiff  claims.  First,  the  damages  in  this  case  are  not  partial, 
but  entire,  going  not  only  to  the  full  amount  of  the  note,  but  to 
the  full  amount  of  the  contract  price  of  tta  land.  Secondly,  the 
facts  found  by  the  county  court  show  that  the  defendant  did  offer 
to  rescind  the  contract  before  the  suit  was  commenced. 

2.  It  is  also  claimed  by  the  plaintiff's  counsel  that  as  against 
this  plaiutiff  the  defence  can  not  prevail,  because  the  plaintiff 
was  not  a  party  to  the  fraud,  had  no  knowledge  of  it,  and  there- 
fore is  not  affected  by  it.  But  the  answer  to  this  objection  is, 
that  he  was  substantially  a  party  to  the  contract,  had  a  joint 
interest  with  Walker  in  it,  and  is  seeking  to  enforce  it  and  take 
the  benefit  of  it.  Walker  must'be'regarded  as  his  agent  both 
by  reason  of  their  joint  ownership  of  the  land,  and  by  his  having 
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requested  Walker  to  sell  it.  Whether  an  action  for  the  fraud 
could  be  maintained  against  the  plaintiff  it  is  not  necessary  to 
decide,  but  it  is  well  settled  that  in  such  case  where  the  plaintiff 
seeks  to  enforce  the  contract,  he  takes  it  cum  onerc,  and  is 
affected  by  the  fraud  as  a  defence  to  the  same  extent  as  if  he  had 
been  actually  privy  to  it  in  its  inception. 

It  is  further  claimed  that  the  plaintiff  is  to  be  regarded  as  a 
bona  fide  holder  of  the  note  for  a  valuable  consideration  without 
notice.  If  so,  the  county  court  was  right  in  holding  that  the 
defence  relied  on  by  the  plaintiff  could  not  prevail.  The  plain- 
tiff took  the  note  without  notice  and  while  current,  but  he  did 
not  take  it  for  value  in  the  sense  of  the  commercial  rule.  The 
deed  which  the  plaintiff  executed  to  Walker  of  his  undivided 
half  of  the  land  that  Walker  had  at  his  request  sold  to  the 
defendant,  was  only  a  mode  of  carrying  out  the  contract  with 
the  defendant  and  investing  the  defendant  with  the  title,  which  it 
was  the  plaintiff's  duty  to  do,  either  by  executing  a  deed  to  the 
defendant  or  a  deed  to  Walker,  which  would  euure  to  the  defen- 
dant's beuefit.  The  taking  of  one-half  the  $50  and  this  note  of 
Walker  was  only  an  equal  division  of  the  avails  of  the  sale, 
according  to  their  respective  interests,  and  in  no  sense  was  it  a 
purchase  of  the  note  for  value.  We  should  regret  very  much  if 
the  law  compelled  us  to  decide  that  upon  the  facts  in  this  case 
the  plaintiff  was  entitled  to  recover  this  note,  but  we  feel  under 
no  such  embarrassment,  for  the  result  to  which  we  have  arrived 
not  only  accords  with  our  sense  of  the  justice  of  the  case,  but  in 
oar  opinion  it  is  in  harmony  with  well  settled  principles  of  law. 

The  judgment  of  the  county  court  is  reversed,  and  as  the  trial 
was  by  the  court,  and  the  facts  fully  stated  in  the  exceptions, 
such  judgment  is  here  to  be  rendered  as  the  county  court  ought 
to  have  rendered. 

Judgment  reversed  and  judgment  for  the  defendant. 
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Daktel  Paoksa  v.  Hiram  F.  Burro*. 
Sale.     Contract.    Damage*.    Earnest  Money.    Demand. 

In  an  executory  contract  for  tike  sale  of  property  to  be  recetred  and  ptid  fbr 
at  a  specified  time,  the  purchaser,  in  order  to  recover  damages  for  non-per- 
formance of  the  contract  by  the  seller,  mast  offer  to  receive  the  property 
and  pay  the  price,  at  the  stipulated  time,  unless  the  seller  has  pnt  it  out  of 
his  own  power  to  perform  the  contract,  and  this  fact  is  known  to  the  pur* 
cnaser,  and  he  for  that  reason  omits  to  make  such  offer. 

But  the  purchaser  may,  in  such  case,  recover  back  the  earnest  money  paid  by 
him,  if  the  seller  before  the  time  of  performance  has  repudiated  the  con* 
tract  and  contracted  to  dispose  of  the  property  to  another  person,  even 
though  this  fact  be  not  known  to  the  purchaser,  who  is  only  prevented  from 
making  a  seasonable  offer  to  perform  on  his  part  by  an  unforeseen  accident 
which  delays  his  arrival  at  the  place  of  delivery  until  after  the  appointed 
time. 

Held,  in  such  a  case,  ttat  the  purchaser  could  recover  back  the  earnest  money 
paid  by  him,  without  any  demand  upon  the  seller  before  suit. 

Assumpsit,  on  a  contract  for  the  purchase  of  a  quantity  of 
wool,  sold  by  the  defendant  to  the  plaintiff*  The  declaration 
also  contained  the  common  money  counts.  Plea,  the  general 
issue,  and  trial  by  jury  at  the  September  Term,  1861,  Kellogg, 
J.,  presiding. 

The  only  question,  on  which  exceptions  were  taken,  related  to 
the  right  of  the  plaintiff  to  recover  thirty  dollars,  paid  by  the 
plaintiff  to  the  defendant,  as  earnest  money  on  said  contract. 
On  this  question,  the  plaintiff's  evidence  tended  to  prove,  that, 
about  the  25th  of  November,  1858,  he  contracted  with  the 
defendant  for  the  purchase  of  his  wool,  amounting  to  about 
2800  pounds,  at  the  price  of  forty-three  cents  per  pound ;  and 
was  to  take  the  delivery  of  the  wool,  and  pay  for  it)  by  the  15th 
of  December,  then  next,  at  the  defendant's  dwelling  house  in 
Clarendon  ;  that,  at  the  time  of  making  this  contract,  he  paid  to 
the  defendant  the  sum  of  thirty  dollars,  by  way  of  earnest  money 
or  part  payment  on  account  of  the  contract ;  that,  on  the  11th 
of  December,  1858,  it  was  mutually  agreed  between  the  plaintiff 
and  the  defendant  that  the  time  for  the  performance  of  the  con- 
tract should  be  extended  so  that  the  plaintiff  should  take  the 
delivery  of  the  wool,  and  pay  fbr  it,  by  the  1st  of  February  then 
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next ;  that  on  the  1st  of  February,  the  defendant  sold  the  wool  to 
one  Langdon,  for  the  price  of  fifty  cents  per  pound ;  and  deliv- 
ered it  on  snch  sale  to  Langdon  on  the  next  day  following,  being 
the  2nd  of  February,  1859 ;  that  about  nine  o'clock  in  the 
morning,  on  the  2nd  of  February,  1859,  the  plaintiff  went 
to  the  dwelling  house  of  the  defendant,  and  found  Langdon 
there,  engaged  in  sacking  the  wool ;  and  that  the  plaintiff  then 
and  there  offered  to  the  defendant  to  take  the  wool,  and  to  pay 
for  it  the  price  stipulated  in  the  contract  between  them ;  and  that 
the  defendant  then  and  there  refused  to  deliver  the  same  to  the 
plaintiff,  on  the  ground,  as  he  then  claimed,  that  the  plaintiff 
had  neglected  to  come  for  the  wool  and  pay  for  it  in  the  preced- 
ing month  of  January ;  which  last  named  month,  the  defendant 
then  claimed  to  be  the  time  limited  by  the  terms  of  his  contract 
with  the  plaintiff,  as  extended  and  enlarged,  for  its  performance 
by  the  plaintiff. 

The  terms  of  the  original  contract  of  sale  between  the 
plaintiff  and  the  defendant,  and  also  the  payment  by  the  plaiu- 
tiff  of  thirty  dollars  to  the  defendant,  on  account  of  the  con- 
tract, were  admitted  by  the  defendant,  as  claimed  by  the 
plaintiff. 

The  defendant's  evidence  tended  to  prove  that  the  time  agreed 
upon  lor  the  performance  of  the  contract  was  extended  so  as  to 
include  the  month  of  January  only ;  that  he  made  a  parol  con- 
tract merely  with  Langdon  for  the  sale  of  the  wool,  on  the  1st 
of  February,  and  received  no  payment  therefor,  and  delivered 
none  of  the  wool  under  such  sale,  until  after  the  1st  of  Feb- 
ruary ;  and  that  he  had  the  wool  in  his  possession  up  to  and 
through  the  1st  of  February,  so  that  he  could  on  that  day, 
or  at  any  time  before,  have  delivered  the  same  to  the  plaintiff  in 
performance  of  his  contract  with  the  plaintiff,  as  the  plaintiff 
claimed  it  to  be,  if  the  plaintiff  had  called  upon  him  for  that 
purpose. 

It  was  admitted  that  the  plaintiff  never  made  any  special 
demand  upon  the  defendant  for  the  repayment  of  the  earnest 
money ;  and  never  made  any  demand,  whatever,  for  such  repay- 
ment, before  or  otherwise,  than  by  the  commencement  of  this 
suit. 
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It  appeared  that  the  plaintiff  resided  in  Mount  Holly,  and  the 
plaintiff's  evidence  tended  to  prove  (and  on  this  point  it  was  not 
contradicted,)  that  owing  to  a  snow  storm  of  unusual  length 
and  severity,  the  roads  in  the  vicinity  were,  on  the  1st  day  of 
February,  1859,  and  for  two  or  three  days  before  that  time, 
very  much  blocked  up  and  obstructed  by  snow-drifts,  so  as  to 
render  travelling  on  the  same  very  difficult,  if  not  imprac- 
ticable. 

The  defendant  claimed  that  the  plaintiff  was  not  entitled  to 
recover  the  earnest  money,  if  the  jury  should  believe  his  evidence 
relative  to  his  contract  with  Langdon  ;  although  they  might  find 
that  the  time  for  the  plaintiff's  performance  of  his  contract  was, 
by  agreement  of  the  parties,  extended  to,  and  included,  the  1st 
day  of  February ; — and  requested  the  court  so  to  instruct  the 
jury.  But  the  court  declined  so  to  instruct  the  jury  ;  and  after 
instructing  them,  as  to  the  rights  of  the  parties  to  a  performance 
of  their  contract  on  the  1st  day  of  February,  in  a  manner  not 
excepted  to,  charged  them,  that  if,  under  such  instructions,  and  on 
the  evidence  in  the  case,  they  should  find  that  the  time  for  the 
performance  by  the  plaintiff,  of  his  contract  with  the  defendant, 
as  agreed  upon  by  the  parties,  was  extended  to,  and  included, 
the  1st  day  of  February,  and  that  before  the  expiration  of  the 
1st  day  of  February,  the  defendant  sold  the  wool  to  Langdon, 
such  sale  would  be  equivalent  to  an  abnegation  and  abandon- 
ment on  the  part  of  the  defendant  of  his  contract  with  the 
plaintiff,  and  that  it  thereupon  became  his  duty  to  pay  b  ack  the 
earnest  money  to  the  plaintiff,  and  that  this  duty  would  not,  in 
such  case,  depend  upon  any  demand  on  him  by  the  plaintiff,  for 
the  same  ;  and  that  the  plaintiff  would  in  that  case  become  enti- 
tled to  treat  the  contract  as  rescinded,  and  to  recover  back  the 
earnest  money,  with  interest  thereon  from  that  time  up  to  the 
time  of  trial,  notwithstanding  they  might  also  find  the  evidence 
thus  given  by  the  defendant,  in  respect  to  his  contract  with 
Langdon,  and  his  possession  of  the  wool  after  that  contract 
was  made,  all  to  be  true,  and  notwithstanding  that  no  special 
demand  for  the  repayment  of  the  earnest  money  was  made  on 
the  defendant  at  any  time  prior  to  the  commencement  of  this 
puit. 
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The  defendant  excepted  to  the  charge,  and  the  refusal  of  the 
court  to  charge  in  the  particulars  above  mentioned. 

The  jury  returned  a  verdict  in  favor  of  the  plaintiff,  for  the 
snm  of  $34.74  damages,  being  the  amount  of  the  earnest  money, 
with  interest  thereon  from  the  1st  of  February,  1859,  up  to  the 
time  of  trial 

E.  Edgerton  and  E.  J.  Phelps,  for  the  defendant. 

D.  E.  Nichohon  and  Daniel  Robert*,  for  the  plaintiff. 

Poland,  Ch.  J.  The  plaintiff  in  November,  1858,  contracted 
with  the  defendant  for  the  purchase  of  his  wool,  and  at  the  time 
of  making  the  contract  paid  thirty  dollars  to  the  defendant,  as 
earnest.  By  the  original  contract  the  plaintiff  was  to  take  the 
wcol  at  the  defendant's  house  and  pay  the  balance  of  the  price 
by  the  15th  of  the  succeeding  December.  The  jury  have  fouud 
that  by  a  subsequent  agreement,  the  time  for  taking  the  wool 
and  paying  the  balance  of  the  purchase  money  was  extended  to 
the  1st  day  of  the  following  February.  Tho  defendant  claimed 
that  the  extended  time  expired  on  the  last  day  of  January,  and 
on  the  1st  day  of  February  he  sold  the  wool  to  one  Langdon, 
but  did  not  deliver  the  same,  or  receive  any  part  of  the  price  on 
that  day,  nor  was  there  any  memoraudura  in  writing  made  of 
the  contract.  The  plaintiff  was  prevented  from  reaching  the 
defendant's  house  on  the  1st  of  February,  by  reason  of  the  roads 
being  obstructed  by  a  heavy  fall  of  snow,  but  did  appear  there 
on  the  morning  of  the  next  day  and  offered  to  receive  and  pay 
for  the  wool,  but  the  defendant  refused  to  deliver  him  the  wool, 
claiming  that  the  contract  expired  on  the  last  day  of  January, 
and  the  defendant  was  then  engaged  in  delivering  the  wool  to 
Langdou.  The  single  questiou  now  presented  by  the  case  is, 
whether  the  plaintiff  can  recover  back  the  deposit  of  thirty 
dollars,  paid  to  the  defendant  when  the  contract  was  made. 

The  couuty  court  held,  that  as  the  plaintiff  did  not  appear, 
and  offer  to  receive  and  pay  for  the  wool  within  the  time  limited 
by  the  contract,  he  was  not  entitled  to  recover  damages  for  the 
defendant's  refusal  to  deliver  the  wool,  though  but  a  few  hours 
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had  elapsed,  and  the  plaintiff  was  prevented  by  inevitable  acci- 
dent from  complying  with  its  term*,  and  that  the  plaintiff  could 
not  recover  such  damages  either  by  reason  of  the  defendant's 
sale  to  Langdon,  because  such  sale  was  not  so  perfected  by  a 
delivery  as  to  actually  put  it  out  of  the  power  of  the  defendant 
to  perform  his  contract  with  the  plaintiff  if  the  plaintiff  had 
himself  offered  to  perform  in  time.  The  correctness  of  this  rul- 
ing is  not  now  before  us  for  revision,  but  we  have  no  doubt  of 
its  entire  soundness. 

As  we  understand  the  law,  in  a  contract  of  this  sort,  the  pur- 
chaser, in  order  to  entitle  himself  to  a  performance  by  the  seller, 
must  offer  to  receive  the  purchased  properly  and  pay  the  price, 
and  nothing  will  excuse  him  from  so  doing,  except  that  the  seller 
has  put  it  out  of  his  power  to  perform.  If  the  seller  has  put  it 
out  of  his  power  to  perform,  and  this  be  known  to  the  purchaser, 
and  for  that  cause  he  omits  to  make  what  he  knows  must  be  a 
wholly  useless  offer  to  perform,  he  may  hold  the  seller  liable. 
But,  if  the  seller  has  put  it  out  of  his  power  to  perfonf,  but  this 
is  unknown  to  the  purchaser,  and  he  does  not  act  upon  it,  or  for. 
that  cause  omit  to  offer  to  perform,*  but  omits  it  because  he 
himself  does  not  wish  to  perform  it,  it  seems  to  us  very  doubtful 
indeed  if  he  could  hold  the  seller  to  the  contract.  It  would 
appear  very  much  like  an  abandonment  of  the  contract  on  his  part. 

The  defendant  claims  that  the  right  to  recover  back  the  money 
advanced  stands  upon  the  same  principle,  as  the  right  to  recover 
damages  for  the  breach  of  the  contract,  unless  the  contract  has 
been  rescinded  by  the  agreement  of  the  parties ;  that  any  failure 
by  the  plaintiff  to  perform,  which  would  preclude  him  from 
recovering  damages,  would  equally  preclude  him  from  recovering 
back  what  he  has  paid  to  the  defendant,  and  that  no  fault  of  the 
defendant  would  make  him  liable  to  pay  back  what  he  has 
received,  unless  it  be  such  as  would  also  subject  him  to  damages 
for  not  performing  the  contract 

The  law  is  well  settled  as  we  believe,  that  in  a  contract  of 
purchase  where  the  purchaser  pays  a  part  of  the  price  in  advance, 
but  fails  to  pay  the  residue  according  to  the  contract,  so  as  to 
entitle  him  to  performance,  and  the  seller  is  in  no  fault,  what  has 
An*  been  paid  can  not  be  recovered  back.    The  law  will  not 
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allow  the  party  who  is  solely  in  fault  for  not  having  the  fall  ben* 
efit  of  his  contract,  to  abandon  it,  and  recover  back  what  he  has 
paid  or  done  under  it. 

The  only  case  cited  that  is  claimed  to  be  at  all  opposed  to  this 
view  is  Raymond  v.  Bernard^  12  John.  274.    It  would  seem,  as 
the  facts  are  stated  in  that  case,  that  the  plaintiff  was  the  party 
in  fault  in  not  offering  to  perform,  or  calling  for  a  performance 
by  the  defendant,  until  long  after  the  contiact  expired.     But  the 
case  is  put  upon  the  ground,  that  the  contract  was  put  an  end 
to  by  the  defendant,  and  that  therefore  they  were  liable  to  repay 
the  money  the  plaintiff  had  paid  under  the  contract.     It  appears 
also  in  that  case,  that  the  defendant  did  not  claim,  when  the 
•  plaintiff  called  for  performance  of  the  contract,  that   he  was 
entitled  to  retain  the  money  advanced,  but  tendered  it  to  the 
plaintiff.    The  case  of  Ketchum  v.  Eoertson,   13  Johns.   359, 
recognizes  the  principle  as  above  stated,  and  the  reasons  for  it 
are  very  clearly  and  forcibly  stated  by  Spencer,  J.,  who  pro- 
nounced the  judgment  of  the  court    In  Cobb  v.  Hall^  29  Vt. 
510,  this  principle  was  applied  to  a  parol  purchase  of  land,  and 
the  purchaser  was  not  allowed  to  recover  back  what  he  had  paid, 
upon  his  own  refusal  to  complete  the  contract,  though  the  contract 
could  not  be  enforced  by  either  party,  not  being  in  writing.    If 
this  contract,  therefore,  came  to  an  end  wholly  by  the  fault  of 
the  plaintiff,  it  is  clear  that  he  is  no  more  entitled  to  recover  back 
what  he  has  paid  under  it,  than  he  is  to.  damages  for  the  defen- 
dant's non-performance  of  it.     But  we  think  that  the  plaintiff 
may  be  entitled  to  recover  back  what  he  has  paid ,  though  not 
entitled  to  recover  damages  for  a  breach  of  the  contract,  even 
though  the  contract  has  uot  been  rescinded  by  any  agreement  of 
the  parties. 

In  Chitty  on  Contracts  276,  it  is  stated,  "  It  seems  if  neither 
party  be  ready  by  the  appointed  time,  and  both  are  in  default, 
the  contract  is  at  law  ipso  facto  dissolved,  and  the  deposit  is 
recoverable,  unless  the  time  has  been  prolonged  by  consent." 
And  the  same  doctrine  is  stated  by  the  same  author  in  a  note 
under  page  386. 

In  the  case  of  Ketchum  v.  Evertion,  before  cited,  Spencer,  J., 
says,  that  the  party  paying  money  under  a  contract  can  not 
18 
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recover  it  back,  "  the  other  party  being  ready  and  willing 
to  proctied  and  fulfill  all  his  stipulations  according  to  the  con- 
tract." 

Almost  tho  same  language  is  used  by  Judge  Redfield,  in  the 
case  of  Cobb  v.  Hall,  ub.  sup.,  and  is  the  common  language  of 
that  class  of  cases. 

This  leads  us  to  look  at  the  relative  position  of  tho  two  parties 
to  this  contract,  to  see  which  was  most  in  fault  for  the  non-ful- 
fillment of  it. 

The  plaintiff  was  diligently  and  anxiously  endeavoring  to 
perform  it  on  his  part,  to  secure  the  advantage  of  a  beneficial 
contract,  and  was  a  few  hours  behind  time,  and  that  by  reason  of 
an  unforeseen  and  unavoidable  accident.  * 

The  defendant,  at  least  one  day  before  the  contract  expired, 
entirely  repudiated  it,  and  denied  that  the  plaintiff  had  any  right 
to  have  it  performed,  and  made  another  contract  to  sell  the  wool, 
at  a  much  higher  rate  than  he  was  to  receive  from  the  plaintiff. 
The  contract  that  he  made  was  one  that  he  could  not  by  law  be 
compelled  to  perform,  but  it  was  not  a  void  contract,  and  there 
is  nothing  to  show  that  he  did  not  intend  to  perform  it,  and  on 
the  next  day  it  was  perfected  by  a  delivery. 

It  is  entirely  evident  from  the  case  that  if  the  plaintiff  had 
called  for  the  wool  on  the  1st  day  of  February,  and  offered  the 
contract  price,  he  would  not  have  obtained  it,  as  the  defendant 
denied  any  liability  on  his  part  to  perform  it. 

Under  these  circumstances  it  seems  absurd  to  allow  the  defen- 
dant to  say,  "  I  held  myself  ready  and  willing  to  perform  the 
contract  on  my  part,  until  you  failed  to  perform  on  yours,  and  I 
therefore  claim  to  retain  what  I  have  received,  as  a  forfeiture  for 
your  non-fulfillment." 

Neither  party  was  ready  to  fulfill  the  contraot  at  the  time 
stipulated,  but  the  plaintiff's  unreadiness  was  the  result  of  acci- 
dent, while  that  of  the  defendant  was  his  own  unwillingness  to 
perform,  and  desire  to  make  a  better  contract  than  he  had  made. 
The  plaintiff 's  failure,  though  not  through  any  actual  fault,  has 
the  legal  effect  to  deprive  him  of  his  right  to  enforce  the  contract, 
but  the  defendant  is  not  in  a  condition  to  say,  that  he  is  without 
fault,  and  will  exact  the  forfeiture  of  what  the  plaintiff  has  paid. 
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The  defendant  claims,  also,  that  the  plaintiff  can  not  recover 
back  the  money  paid,  for  want  of  a  demand  of  it  before  suit. 

The  defendant  received  the  money  rightfully,  but  when  the 
contract  nnder  which  he  held  it  was  brought  to  an  end,  so  much 
by  hisrown  fault  that  he  was  not  entitled  to  regain  it,  it  became 
his  duty  to  repay  it  without  any  special  demand  upon  him.  The 
fact  that  the  plainti?  claimed  that  the  contract  was  wholly 
broken  by  the  defendant,  so  that  he  was  entitled  to  recover 
damages  for  the  breach,  is  no  reason  for  denying  him  such  lesser 
remedy  as  he  is  found  entitled  to  upon  trial,  his  action  being 
appropriately  framed  for  that  purpose. 

The  judgment  is  affirmed. 
4 


Edward  N.  Lapham  v.  Stephen  Kelly. 

Evidence.     Payment 

A  pass  book,  upon  which  a-party  entered  at  the  time  memoranda  of  certain 
payments  made  by  him  upon  a  note  which  ho  owed,  is  not  admissible  as 
independent  evidence  by  itself  to  prove  such  payments.  Bnt  it  may  be 
referred  to  by  snch  party,  when  a  witness,  for  the  purpose  of  refreshing 
his  recollection  of  the  fact,  and  it  may  go  to  the  jury  when  used  for  that 
purpose,  and  also  as  confirmatory  of  the  testimony  of  the  party. 

If  the  witness  testifies  that  the  facts  were  within  his  recollection  when  he 
made  the  memorandum,  and  that  he  is  confident  that  he  made  it  correctly 
at  or  about  the  time  of  the  transaction,  the  memorandum  may  go  to  the 
jury,  in  connection  with  his  testimony,  as  evidence  of  the  details  of  the 
matter,  even  though  at  the  time  of  testifying  he  has  only  a  general  recol- 
lection of  it. 

If  one,  owing  two  debts,  overpay  one  of  them,  and  there  is  any  testimony 
tending  to  show  that  the  parties  mutually  expected  such  overpayment  to 
apply  upon  the  other  debt,  it  is  error  for  the  court,  in  an  action  upon  the 
latter  debt,  (no  plea  of  sot  off  bein#  filed,)  to  instruct  the  jury  that  such 
overpayment  can  not  be  regarded  as  a  payment  upon  the  debt  in  suit,  bnt 
can  only  be  treated  as  the  oasis  of  an  indepemlent  action  to  recover  it  bac*, 
or  of  a  plea  Qf  set  off. 
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Assumpsit  upon  a  promissory  note,  signed  by  the  defendant, 
and  payable  to  John  V.  Lapham,  or  bearer.  The  declaration 
also  contained  the  common  money  counts.  Plea,  the  geueral 
issue,  with  notice  uuder  the  statute  (Acts  of  1856,  No.  8,)  that 
the  defendant  would  rely  upon  and  show  payment  in  defence. 
Trial  by  jury  at  the  March  Term,  1861,  Kellogo,  J.,  pre- 
siding. 

It  appeared  that  on  the  date  of  the  note  in  suit,  the  defendant 
executed  to  John  V.  Lapham,  two  other  promissory  notes,  which, 
with  the  note  in  suit,  were  transferred  by  the  payee  to  the  plain- 
tiff, soon  ofter  their  execution.  It  was  admitted  that  after  these 
notes  were  transferred  to  the  plaintiff,  there  was  an  understanding 
had  between  him  and  the  defendant,  that  he  should  receive  pay- 
ments amounting  to  the  sum  of  oce  hundred  dollars  or  more,  to 
apply  on  either  of  the  three  notes,  at  any  time  when  the  defen- 
dant might  desire  to  make  such  a  payment. 

The  defendant  testified  that  the  two  notes  which  first  became 
due,  were  paid  and  taken  up  on  the  11th  November,  1853,  or  a 
few  days  thereafter,  and  that  there  was  an  over-payment  of 
"  about  twenty-three  dollars  "  on  them  at  the  time  they  were  taken 
up,  and  that  there  had  been  a  controversy  between  the  plaintiff 
and  himself,  whether  the  sum  so  over-paid  was  reckoned  in  and 
applied,  as  a  part  of  one  of  the  subsequent  payments  indorsed 
on  the  note  in  suit — the  plaintiff  claiming  that  it  was  so  included 
and  applied,  and  the  defendant  claiming  that  it  was  not.  The 
plaiutiff  testified  that  at  the  time  the  two  notes  were  paid  and 
taken  up,  which,  as  he  thought,  was  "  about  the  20th  December, 
1855,"  there  was  a  balance  of  over-payment  made  by  the  defen- 
dant on  the  same,  "of  somewhere  about  twenty  dollars,"  which 
was  to  be  accounted  for  to  him,  and  that  he,  the  plaintiff,  kept 
the  money,  and  that  this  overpayment  was  included  and 
accounted  for  to  the  defendant,  in  the  frst  indorsement  made  on 
the  note  in  suit.  This  was  all  the  testimony  in  the  case,  in  rela- 
tion to  this  over-payment. 

The  defendant  testified  that  he  personally  paid  to  the  plaintiff, 
the  sum  of  $150,  on  the  20th  November,  1853,  at  the  tavern  at 
Drtnby  Borough,  and  the  further  sum  of  $200,  on  the  15th 
December,  1853,  at  the  Union  Store,  in  the  same  village  ;  and 
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that  both  payments  were  made  to  be  applied  on  the  note  in  suit. 
The  plaintiff  denied  both  of  such  alleged  payments ;  and  these 
were  the  only  payments  which  the  defendant  claimed  to  have 
made  on  the  note  in  suit,  exclusive  of  the  endorsements.  The 
defendant  claimed  that,  in  addition  to  the  payments  indorsed  on 
the  note  in  suit,  the  amount  .of  the  said  over-payment  made  on 
the  two  other  notes,  together  with  these  two  alleged  payments, 
which  were  denied  by  the  plaintiff,  should  be  allowed  and  applied 
on  the  note  in  suit ;  and,  the  principal  question  on  the  trial  was, 
whether  these  two  payments,  so  contested,  and  in  dispute 
between  the  parties,  as  aforesaid,  were  made  as  claimed  by  the 
defendant. 

The  defendant  introduced  evidence  tending  to  show  that  all  of 
the  payments  made  by  him  on  the  three  notes,  were  made  by 
himself  personally,  and  that,  at  the  time  when  he  made  the  pay- 
ments on  the  note  in  suit,  the  note  was  not  there,  and  that  he 
never  took  any  receipt  for  any  payment  made  by  him  personally 
on  said  note,  and  that  the  indorsements  made  on  the  note,  were 
not,  in  any  instance,  made  in  his  presence.  The  plaintiff  testified 
that  no  payment  was  ever  made  to  him  on  the  note  in  suit,  unless 
the  same  was  indorsed  on  the  note,  and  that  the  first  that  he 
ever  heard,  in  respect  to  these  two  disputed  payments,  was  from 
the  defendant,  while  testifying  as  a  witness  on  the  trial. 

.The  defendant  also  testified  that  when  the  payments  on  each 
t>f  the  three  notes  were  made,  he  kept  a  pass-book,  which  was 
the  book,  and  the  only  book,  on  which  his  cash  transactions 
were  entered  during  that  period ;  and  that  each  of  the  entries  on 
this  book  was  made  at  the  time  when  the  transaction  of  which  it 
purported  to  be  an  entry,  took  place  ;  and  that  the  plaintiff  saw 
this  pass-book,  and  examined  it,  when  the  two  notes  which  first 
became  due,  were  fiually  paid  and  taken  up.  The  defendant 
then  produced  this  pass-book,  and  offered  the  same  as  indepen- 
dent evidence,  tending  to  show  the  payment  by  him  to  the 
plaintiff,  of  the  sums,  which  the  defendant  claimed  to  have  paid 
on  the  note  in  suit ;  and  the  same  being  objected  to  by  the  plain- 
tiff, it  was  excluded  by  the  court.  To  this  decision  of  the  court 
the  defendant  excepted.  But  the  court  admitted  the  pass-book, 
as  a  memorandum  made  and  kept  by  the  defendant,  to  which  he 
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he  might  refer,  for  the  purpose  of  refreshing  his  memory  in 
respect  to  the  matter  of  any  entry  -therein  contained,  and  the 
pass-book  was  treated  as  being  in  the  case  for  this  purpose. 

The  court  ruled,  and  so  instructed  the  jurj,  that  if  the  jury 
should  find,  as  the  defendant's  testimony  tended  to  show,  that 
the  amount  of  the  over-payment  on  the  two  notes  which  first 
became  due,  was  at  the  time  of  trial  in  the  hands  of  the  plaintiff, 
as  money  to  be  accounted  for  by  him  to  the  defendant,  still,  as 
the  same  testimony  would,  if  believed,  support  a  separate  action, 
or  a  plea  of  set-off,  in  favor  of  the  defendant  against  the  plain- 
tiff for  the  amount  of  this  ever- payment,  the  defendant  could  not 
avail  himself  of  the  benefit  of  the  over -payment  on  the  other 
two  notes,  in  support  of  his  defence  of  payment  of  the  note  in 
suit.  The  defendant  filed  no  plea  in  offset  in  this  suit.  To 
this  decision  and  instruction  the  defendant  also  excepted* 

IAmley  &  Prout  and  M.  H  Cook,  for  the  defendant. 

D.  K  Nicholson  and  E.  J.  Phdp*t  for  the  plaintiff. 

Feok,  J.  This  was  an  action  on  a  promissory  note  for  $1000, 
dated  April  5th,  1853.  The  only  question  litigated  before  the 
jury  was  as  to  the  amount  of  payments  made  by  the  defendant 
on  the  note.  It  appears  that  some  payments  were  endorsed  upon 
the  note,  about  which  there  was  no  dispute.  But  the  defendant 
claimed  and  testified  that  he  personally  paid  to  the  plaiutiff 
(150,  on  the  20th  November,  1858,  at  the  tavern  at  Danby 
Borough,  and  the  further  sum  of  $200,  on  tho  15th  December, 
1853,  at  the  Union  Store  in  the  same  village,  both  to  apply  on 
the  note  in  suit.  The  plaintiff  denied  these  payments,  and  testi- 
fied in  substance  that  no  such  payments  were  made.  It  appears 
that  two  other  notes  for  $1000  each  were  given  at  the  same 
time  the  note  in  suit  was  executed,  which  had  been  paid  from 
time  to  time  and  taken  up.  All  these  notes  were  executed  by 
the  defendant  to  John  V.  Lapham,  and  before  payment  were 
transferred  to  the  plaintiff,  to  whom  all  the  payments  were  made. 
The  defendant  testified  that  when  the  payments  on  each  of  the 
notes  were  made,  he  kept  a  pass-book,  which  was  the  book,  and 
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the  only  book,  on  which  his  cash4ransactions  were  entered  dur- 
ing that  period,  and  that  each  of  the  entries  on  the  book  was 
made  at  the  time  when  the  transactions  respectively  took  place. 
The  defendant  produced  the  book  on  the  trial  in  the  county  court, 
and  produces  it  here,  it  being  referred  to  in  the  exceptions.  The 
book  contains  entries,  in  the-  form  of  charges  to  the  plaintiff,  of 
the  two  payments  in  dispute,  corresponding  in  sums  and  dates 
with  the  defendant's  testimony  on  this  point. 

This  book  was  offered  in  evideuce  by  the  defendant  as  inde- 
pendent evidence  to  show  these  payments,  and  on  objection  by 
the  plaintiff  it  was  excluded  by  the  court  as  independent  evidence, 
to  which  decision  the  defendant  excepted.  The  court,  however, 
admitted  the  book  as  a  memorandum  made  and  kept  by  the 
defendant,  to  which  he  might  refer  for  the  purpose  of  refreshing 
his  memory,  and  it  was  treated,  as  the  exceptions  state,  as  being 
in  the  case  for  that  purpose.  From  this  we  understand  the  book 
was  treated  as  evidence,  and  went  to  the  jury  with  the  other 
evidence  in  the  case .  This  seems  to  be  conceded  by  the  defen- 
dant's counsel ;  at  least  as  far  as  this,  that  it  went  to  the  jury. 
But  the  court  decided  in  thus  admitting  the  book  that  it  was  not 
independent  evidence.  This  decision  we  think  was  correct.  On 
inspection  of  the  book,  considering  the  character  and  purpose  of 
the  entries  and  the  defendant's  testimony,  the  book,  in  the  opin- 
ion of  the  court,  is  not  such  a  book  kept  in  the  regular  course  of 
business,  as  to  be  admissible  as  evidence  per  se,  independent  of 
the  testimony  of  the  party  tending  to  prove  the  correctness  of  the 
entries  of  tho  transaction  in  dispute ;  especially  as  the  entries' 
are  not  entries  of  a  transaction  creating  an  indebtedness,  like  the 
sale  of  goods,  the  performance  of  services,  regularly  charged  on 
the  book  of  accounts  of  the  party,  but  a  memorandum  of  a  pay- 
ment made  upon  a  note  in  discharge  of  a  debt .  The  entries 
mast  be  regarded  as  in  the  character  of  a  private  memorandum, 
made  to  preserve  the  facts  in  the  recollection  of  the  witness.  In 
such  cases  the  entry  or  memorandum  is  not  independent  evidence ; 
it  can  in  general  only  be  used  to  refresh  the  recollection  of  the 
witness,  or  as  confirmatory  of  his  testimony.  The  light  in  which 
such  memoranda  are  to  be  regarded,  the  purpose  for  which  thej 
are  to  be  used,  under  what  circumstances  and  to  what  extent 
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they  may  be  treated  as  evidence,  is  a  question  which  has  been 
much  discussed  in  the  books,  and  in  relation  to  which  the 
authorities  are  far  from  being  uuiform .  We  think  it  may  safely 
be  said  that  the  authorities  establish  the  proposition  recognized 
in  the  decision  of  the  county-  court,  that  they  have  not  the  force 
of  independent  evidence,  but  are  dependent  on  the  testimony  of 
the  witness  that  the  facts  were  within  his  knowledge  and  recol- 
lection when  he  made  thejentries,  or  memoranda,  and  that  they 
were  correctly  made.^The  county  court  was  also  right  in 
saying  the  book  was  evidence  to  refresh  the  recollection  of  the 
witness,  and  in  allowing  it  to  go  to  the  jury.  Formerly  the 
rule  in  England  seems  to  have  been  that  such  a  memorandum 
could  only  be  used  by  the  witness,  and  if  on  reference  to  it  for 
the  purpose  of  refreshing  his  memory  he  could  not  recollect  the 
facts  contained  in  it,  his  testimony  was  excluded,  and  whether  he 
had  a  present  recollection  of  the  facts  or  not,  the  memorandum 
could  not  be  used  or  allowed  to  go  to  the  jury.  But  a  more 
liberal  rule  seems  now  to  prevail  there .  It  is  now  there  left  to 
the  witness  to  say  whether  he  has  such  confidence  in  the  accu- 
racy of  the  memorandum  that  he  is  willing  to  testify  to  the  fact ; 
if  so,  his  evidence  is  received,  although  he  at  the  same  time 
says  that  he  has  not  a  present  recollection  of  the  facts .  The 
rule  that  has  latterly  prevailed  in  this  country  is  equally  liberal, 
and  in  one  respect  more  so,  as  the  memorandum  or  entry  is  often 
allowed  to  go  to  the  jury  with  the  testimony  of  the  witness.  If 
the  witness  testifies  that  the  facts  were  within  his  knowledge  and 
recollection  at  the  time  he  made  the  entry,  and  is  confident  that 
he  made  it  correctly  about  the  time  of  the  transaction,  and  still 
recollects  the  transaction  generally,  although  not  all  the  details 
of  the  entry,  his  evidence  is  received  in  connection  with  the 
memorandum,  and  both  go  to  the  jury,  and  the  memorandum  is 
regarded  as  auxiliary  to,  or  confirmatory  of  the  witness,  and  may 
also  be  used  as  evidence  of  the  details  to  supply  the  present  want 
of  recollection,  particularly  as  to  names  and  dates.  There  are 
cases  which  go  further,  and  hold  that  it  may  be  used  in  connec- 
tion with  such  evidence  as  to  its  having  been  correctly  made  at 
the  time  of  the  transaction,  although  the  witness  can  not  recall 
to  his  recollection  any  of  the  facts  indicated  by  it    Such  entries 


Digitized  by 


Google 


FEBRUARY  TERM,  1862.  201 

>■     -  ■  * 

Lapham  v.  Kelly. 

are  auxiliary  evidence,  also,  when  the  witness  still  professes  to 
recollect  the  facts,  as  many  of  the  cases  hold.  This  is  reason- 
able, as,  on  inspection  of  the  entry  by  the  jury,  it  may  contain 
internal  evidence  as  to  the  time  when  it  was  made,  and  if  made 
at  the  date  of  the  transaction,  it  tends  to  confirm  the  witness,  as 
he  would  be  less  likely  to  have  forgotten  the  transaction  when 
he  made  the  entry  than  when  called  on  to  testify,  after  a  lapse 
of  time,  without  any  cotemporaaeous  entry  or  memorandum  to 
refresh  his  recollection.  Hence  it  is  proper  that  the  entry  should 
be  submitted  to  the  jury.  Some  cases  are  cited  from  New  York 
by  the  defendant's  counsel  to  show  that  such  entries  are  admis- 
sible as  independent  evidence,  but  they  do  not  sustain  the  propo- 
sition. Indeed,  in  one  respect  those  decisions  do  not  go  so  far 
as  we  have  already  stated  the  modern  rule  to  be.  There  they 
only  allow  the  entry  or  memorandum  to  go  to  the  jury,  when  the 
witness  has  not  a  present  recollection  of  the  facts.  In  such  case 
they  admit  the  entry  or  memorandum  as  secondary  evidence  on 
the  same  ground  that  parol  evidence  is  admitted  to  prove  tho 
contents  of  a  lost  written  instrument ;  treating  the  lost  recollec- 
tion of  the  witness  as  they  do  a  lost  note  or  other  instrument. 
In  Bussed  v.  2  he  Hudson  B.  B.  B.  Co.,  17  N.  Y.  134,  not 
cited  by  counsel,  the  memorandum  was  read  to  the  jury  in  con- 
nection with  the  testimony  of  the  witness,  and  the  judgment  was 
reversed  because  it  did  not  appear  but  that  the  witness  recollected 
and  testified  to  all  the  facts  contained  in  his  memorandum.  This 
case  is  cited  and  approved  by  the  court  in  Qay  v.  Wead,  22  N . 
Y.  362,  cited  by  the  defendant's  counsel.  If  we  follow  that  case 
the  error  ot  the  county  court  was  in  letting  the  book  go  to  the 
jury  at  all.  But  we  do  not  think  the  rule  should  be  thus  limited, 
fne  book  was  not  independent  evidence,  and  the  county  court 
were  not  in  error  in  so  ruling  on  the  admission  of  it.  It  was 
not  error  in  the  .county  court  in  holding  that  it  might  be  referred 
to  for  the  purpose  of  refreshing  the  recollection  of  this  witness. 
It  can  not  be  complained  of  as  error  that  the  court  excluded  the 
book  from  the  jury,  for  it  was  admitted  and  allowed  to  go  to  the 
jury.  But  we  think  it  was  admissible  also  for  another  purpose, 
that  is,  as  confirmatory  of  the  evidence  of  the  defendant  in  con- 
nection with  his  testimony.    But  there  is  no  error  of  which  the 
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defendant  has  the  right  now  to  complain.  If  the  defendant's 
counsel  wished  to  use  it  for  that  purpose,  he  should  have  called 
the  attention  of  the  court  to  it  in  the  course  of  the  trial,  or 
asked  some  instructions  to  the  jury  in  relation  to  it.  In  the 
absence  of  anything  of  this  kind,  and  in  the  absence  of  anything 
to  show  what  instructions  were  given  to  the  jury  on  the  subject, 
we  can  not  say  there  was  error.  The  fact  that  the  court  did  not 
assign  all  the  reasons  which  they  might  have  assigned  for  admit- 
ting the  evidence,  or  name  all  the  purposes  for  which  it  might  be 
used,  is  not  error,  as  it  does  not  appear  that  the  defendant  was 
deprived  by  any  ruling  of  the  court  of  any  legitimate  use  of  the 
evidence  which  he  claimed. 

2.  There  is  an  exception  taken  by  the  defendant  to  the  ruling 
of  the  court  in  relation  to  the  823.00  which  he  claimed  to  have 
allowed  as  a  payment.  The  court  charged  the  jury  as  to  this 
item,  that  if  the  facts  were  as  the  defendant's  evidence  tended  to 
prove,  he  could  not  avail  himself  of  it  as  a  payment,  as  it  would 
entitle  him  to  maintain  an  action  upon  it.  If  the  evidence  had 
any  tendency  to  show  any  agreement  or  understanding  between 
the  parties,  either  at  the  time  of,  or  subsequent  to,  the  receipt  of 
the  $23.00,  that  it  should  apply  upon  the  note  in  suit,  this  instruc- 
tion was  erroneous.  In  our  opinion  it  had  such  tendency.  The 
three  notes  given  at  the  same  time  constitute  substantially  •  one 
debt.  It  was  agreed  between  the  parties  that  the  defendant 
might  at  any  time  pay  any  sum  not  less  than  $100,  to  apply  on 
either  of  the  notes.  He  paid  from  time  to  time  until  about  the 
11th  November,  1353,  as  the  evidence  tended  to  show,  when  he 
made  a  payment  and  took  up  the^other  two  notes.  At  this  time 
there  was  an  over  payment  of  $23,00.  There  was  a  dispute 
between  the  parties  whether  this  sum  had  been  subsequently 
applied  on  this  note  and  included  in  one  of  the  endorsements. 
It  is  termed  an  overpayment,  but  it  is  not  shown  to  have  been 
an  overpaymeht  by  mistake.  If  it  was  simply  a  payment  of  so 
much  more  than  the  amount  due  on  the  other  two  notes,  it  is 
open  to  the  inference  that  the  surplus  was  mutually  expected  to 
be  applied  on  this  note.  This  is  rendered  the  more  probable 
from  the  fact  that  the  plaintiff  claimed  before  the  trial  and  on 
trial  that  he  had  so  applied  it.    The  judgment  must  therefore  be 
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reversed.  If  the  plaintiff,  however,  elects  to  remit  the  $23.00 
and  interest,  taking  the  amount  and  time  of  payment  as  the 
defendant's  evidence  tends  to  prove  it,  he  may  have  judgment 
accordingly,  but  still  the  defendant  must  recover  costs  in  this 
court,  as  he  succeeds  in  reversing  the  judgment. 

The  judgment  of  the  county  court  is  reversed,  and  as  the 
plaintiff  elects  to  remit  the  $23.00,  judgment  is  rendered  for  the 
plaintiff  with  that  deduction. 
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Shaw  v.  Beebe  et  al. 

James  M.  Shaw  v.  Thomas  S.  Beebe  and  John  W.  Simonds. 
Estoppel  in  Pais.    Notice. 

An  estoppel  tn  pais  exists  when  a  party  makes  a  statement  to  another  for  the 
purpose  of  inducing  a  certain  course  of  action,  which  statement  that  other 
relies  and  acts  upon  in  the  manner  expected,  and  which  it  would  be  a  fraud 
in  the  party  making  the  statement  to  afterwards  controvert,  so  far  as  the 
statement  affects  the  other's  pecuniary  rights. 

The  rule  of  estoppels  in  pais  is  equally  applicable  to  affect  the  title  of  land  as 
of  personal  property. 

W.  and  S.,  by  permission  of  a  railroad  company,  erected  a  store  on  the  land 
of  the  company,  and  were  to  own  it  in  common.  While  the  record  title  still 
remained  in  the  company,  S.  advised  W.  to  sell  his  share  to  L.,  and 
informed  L.  that  if  he  bought  it,  he  would  be  entitled  to  one*  half  of  the 
rents.  L.,  in  reliance  upon  these  statements  of  8.,  took  a  conveyance  of 
one-half  the  store  from  W.  and  allowed  W.  $500  for  it  towards  the  tatter's 
indebtedness  to  him.  S.  witnessed  the  deed  from  W.  to  L.,  and  was  aware 
of  its  contents.  Afterwards  S.  took  a  lease  to  himlclf  of  the  whole  store 
from  the  railroad  company.  Held,  that  he  was  estopped  from  claiming,  in 
an  action  of  ejectment,  more  than  half  of  the  store  r.s  against  L.  or  his 
grantees. 

After  the  conveyance  from  W.  to  L.,  the  latter  conveyed  his  share  in  the  store 
to  another  party,  who  entered  into  possession,  claiming  to  own  one- half  of 
the  property.  While  so  in  possession,  S.  conveyed  the  whole  store  to  the 
plaintiff,  who  purchased  in  reliance  upon  the  fact  that  the  record  title  was 
solely  in  S.,  but  with  knowledge  that  L.'s  grantee  was  in  possession,  and  of 
his  claim  of  title  to  one-half  of  the  property.  Held,  that  the  possession  of 
L/s  grantee  with  such  a  claim  of  title,  was  sufficient  notice  to  the  plaintiff 
of  bis  claim,  to  put  the  plaintiff  on  inquiry,  and,  therefore,  having  pur- 
chased without  making  proper  inquiry,  he  was,  equally  with  S.,  estopped 
from  claiming  more  than  half  of  the  store. 

Ejectment  for  a  store,  and  the  land  upon  which  it  stood,  in 
Rupert.  The  case  was  referred,  and  the  referee  reported  the 
following  facts :  David  Sheldon,  who  owned  the  land  in  ques- 
tion previous  to  May  1st,  1852,  on  that  day  conveyed  it,  with 
other  land  surrounding  it,  to  the  Rutland  and  Washington 
Railroad  Company.  About  the  time  of  this  conveyance  to  the 
railroad  company,  that  corporation  gave  permission  to  Henry 
Shaw  and  Washington  Kinne  to  erect  a  store  on  the  land  in 
question.  The  parties  to  whom  this  permission  was  given, 
agreed  between  themselves  that  Henry  Shaw  should  erect  the. 
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store,  using  certain  materials  which  Washington  Kinne  had 
procured,  for  which*  Shaw  was  to  pay  Kinne,  and  that  Kinne 
should  allow  to  Shaw  four  hundred  dollars,  as  one-half  of  the 
cost  of  the  store,  and  that  when  this  sum  was  paid  to  Shaw,  he 
was  to  convey  an  undivided  half  of  the  store  to  Kinne.  Shaw 
proceeded  with  the  erection  of  the  store,  and  finished  it  in  the 
course  of  that  season,  and  Kinne  furnished  materials  to  an 
amount  of  something  less  than  four  hundred  dollars,  which 
amount  so  furnished  he  charged  to  Henry  Shaw.  Washington 
Kinne  never  paid  Henry  Shaw  for  building  half  of  the  store, 
except  as  above  stated;  and  though  their  accounts  were  settled 
in  1854,  Kinne  was  indebted  to  Shaw,  so  that  the  price  for 
building  half  of  the  store  still  remained  unpaid.  Washington 
Kinne,  however,  always  expected  to  have  half  of  the  store  in  tho 
end,  and  Henry  Shaw  expected  he  would  have  it. 

After  the  completion  of  the  store  it  was  occupied  by  Wash- 
ington Kinne  until  June  6th,  1854,  during  which  time  he  paid 
Henry  Shaw  rent  for  one-half  of  the  store,  at  the  rate  of  forty 
dollars  a  year,  and  Henry  Shaw  and  Washington  Kinne  had  the 
store  insured  to  them  jointly,  and  they  each  paid  half  the  taxes 
on  it.  In  the  spring  of  1854,  Henry  Shaw  stated  to  the 
defendant  Beebe  that  Washington  Kinne  owned  half  of  the 
store. 

On  the  6th  of  June,  1854,  Washington  Kinne,  being  in  failing 
circumstances,  upon  the  advice  of  Henry  Shaw,  executed  a  deed 
of  half  the  store  to  his  father,  Lyman  Kinne.  This  deed  was 
witnessed  by  Henry  Shaw,  who  then  knew  substantially  its  con- 
tents, but  Lyman  Kinne  was  not  present  at  the  execution  of  that 
deed — had  not  asked  for  it — knew  nothing  about  it,  and  paid 
nothing  for  it ;  though  he  was  liable  as  surety  for  Washington 
Kinne  to  a  large  amount,  far  exceeding  the  value  of  one-half  of 
the  store.  The  deed  was,  about  four  days  after  its  date,  delivered 
by  Washington  to  Lyman  Kinne,  and  Henry  Shaw,  who  was 
then  present,  told  Lyman  Kinne  that  half  the  rents  would  go  to 
him  and  the  other  half  to  himself,  and  Lyman  Kinne  subse- 
quently agreed  to  allow  Washington  Kinne  five  hundred  dollars 
for  the  store. 

Penry  Shaw  occupied  the  store  after  the  deed  to  Lyman 
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Einne,  about  two  weeks ;  and  then  sold  the  goods  to  Harvey 
Sheldon.  *       #> 

Harvey  Sheldon  occupied  the  store  about  four  months,  during 
which  time,  Henry -Shaw  told  the  defendant  Beebe  that  Lyman 
Einne  owned  one-half  of  the  store  and  he,  Shaw,  the  other 
half. 

Sheldon,  about  November  11th,  1854,  sold  the  goods  to  the 
defendant  Beebe,  who  occupied  the  store  from  that  time  for  about 
two  years  and  a  half. 

On  January  16th,  1855,  Lyman  Kinne  executed  a  deed  of  one- 
half  of  the  store  to  Marvin  &  Van  Alstyne. 

While  Beebe  occupied  the  store  he  paid  rent  for  one-half  of 
the  store  to  Lyman  Einne,  and  to  Marvin  &  Van  Alstyne,  after 
the  conveyance  from  Einne  to  them,  and  was  always  ready  to 
account  to  Henry  Shaw  for  the  other  half  of  the  rent.  During 
Beebe's  occupancy  Henry  Shaw  proposed  to  him  at  one  time 
that  if  he  would  buy  Einne's  half  of  the  store,  and  at  another 
if  he  would  buy  Marvin  &  Van  Alstync's  half,  he  would  pay 
Beebe  three  hundred  dollars  for  it. 

On  the  18th  of  August,  1855,  Henry  Shaw  took  a  lease  from 
the  Rutland  and  Washington  Railroad  Company  of  the  whole 
store,  and  the  land  on  which  it  stood,  for  such  period  as  it  should 
be  occupied  as  a  store.  Shortly  after  taking  this  lease  Henry 
Shaw  informed  Beebe  of  the  fact,  and  that  he  should  claim  the 
whole  store  and  the  whole  rent  of  it,  in  virtue  of  the  lease, 
admitting,  however,  that  Washington  Einne  had  paid  him  for 
half  of  the  store;  but  claiming  that  Washington  Einne  owed 
him,  and  saj  ing  that  he  calculated  to  get  his  pay  then. 

On  the  2l8t  of  January,  1857,  Henry  Shaw  executed  to  the 
plaintiff  a  quit-claim  deed  of  the  whole  premises  in  question. 

In  March,  1857,  Marvin  &  Van  Alstyne  executed  to  the 
defendant  Beebe  a  deed  of  half  of  the  store,  shortly  after  which 
Beebe  sold  the  goods  to  the  defendant  Simonds,  and  rented  to 
him  an  undivided  half  of  the  store,  and  Simonds  remained  in 
possession  up  to  the  time  of  trial,  having  paid  Beebe  rent  for 
one-half  of  the  store. 

On  the  1st  of  November,  1858,  and  before  the  commencement 
of  this  suit,  the  plaintiff   demanded  of  both  the  defendants 
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possession  of  the  store,  which  they  refused  to  deliver  up  to 
him.  J% 

Upon  these  facts  the  county  court,  at  the  June  Term,  1861, 
Kellogg,  J.,  presiding,  rendered  judgment,  pro  forma,  for  the 
defendants,  to  which  the  plaintiff  excepted. 

FayetU  Potter,  for  the  plaintiff. 

H.  Canfield  and  E.  B.  Burton,  for  the  defendants. 

Aldis,  J.  It  is  to  he  observed  in  this  case  that  at  the  time 
Washington  Kinne  deeded  one-half  of  the  premises  in  question 
to  Lyman  Kinne,  the  record  title  was  in  the  railroad  company. 
Washington  Kinne  was  in  possession  of  the  land,  claiming  to 
own  one-half,  and  that  Henry  Shaw  owned  the  other  half;  hut 
as  neither  of  them  had  received  any  deed  or  lease  from  the 
railroad  company,  there  was  no  way  by  which  a  purchaser  could 
ascertain  the  respective  interests  of  Washington  Kinne  and 
Henry  Shaw  in  the  land,  except  by  inquiry  of  them.  Hence 
Lyman  Kinne,  when  he  took  the  deed  from  Washington  Kinne, 
was  obliged  to  rely  upon  the  statements  of  Washington  Kinne 
and  Henry  Shaw  as  to  their  respective  interests  in  the  land. 

Washington  Kinne  deeded  him  half  of  the  store  and  land. 
Shaw  was  present  when  the  deed  was  made,  advised  Washing- 
ton Kinne  to  make  it,  witnessed  it,  was  present  when  it  was 
delivered  to  Lyman  Kinne,  "and  told  him  that  half  the  rents 
would  go  to  him,  and  the  other  half  to  himself. 

The  defendants  claim  under  a  title  derived  from  Lyman  Kinne, 
and  insist  that  these  acts  and  declarations  of  Henry  Shaw  estop 
him  and  his  grantee,  the  plaintiff,  from  claiming  title  to  the 
land. 

1.  Is  Henry  Shaw  estopped?  An  estoppel  in  pais  exists 
when  a  party  makes  a  statement  to  another,  which  that  other 
relies  and  acts  upon,  and  which  it  would  be  a  fraud  in  the  party 
making  the  statement  to  afterwards  controvert,  so  far  as  the 
statement  affects  the  other's  pecuniary  rights. 

In  the  case  at  bar,  if  Lyman  Kinne,  relying  on  such  statements 
pf  Shaw,   that  Washington  Kinne  owned  half  the  land,  had 
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then  and  there  paid  Washington  Kinne  the  value  of  th*  land, 
$500,  no  one  can  doubt  that  it  would  have  been  a  fraud  for 
Shaw  to  claim  to  own  the  whole  of  the  land  himself. 

The  case  finds  that  Lyraaa  Kinno  afterwards  agreed  to  allow 
Washington  Kinne  $500  for  the  lot ;  and  that  he  was  at  the  time 
liable  for  him  as  surety  to  a  much  larger  amount  than  $500. 
The  time  he  so  agreed  is  not  distinctly  stated,  nor  is  it  expressed 
in  the  exceptions  that  he  did  so  relying  upon  Shaw's  statement ; 
but  we  think  a  reasonable  construction  of  the  bill  requires  us  to 
find  that  he  did  so  agree  with  his  son,  relying  on  the  declara- 
tions of  Shaw.  We  find  these  declarations  of  Shaw  are  stated 
to  have  been  continued,  and  Washington  Kinne's  title  to  half  the 
store  expressly  recognized  and  declared  by  him  to  exist  up  to 
September  or  October,  1855,  and  the  sale  to  Lyman  Kinne  by 
his  son  was  June  6th,  1854,  fifteen  months  previous.  And 
during  this  fifteen  months  the  land  had  been  sold  by  Lyman 
Kinne  to  Marvin  &  Van  Alstyne,  and  the  defendant  Beebe  had 
taken  possession  of  the  store,  holding  one-half  under  Lyman 
Kinne's  title  and  as  tenant*  of  Marvin  &  Van  Alstyne,  to  whom 
Lyman  Kinne  had  deeded  the  one-half,  with  covenants  of  war- 
ranty. It  would  seem  a  forced  construction  of  the  exceptions 
to  eay  that  Lyman  Kinne  in  allowing  his  son  8500  for  the  land 
did  not  rely  on  Shaw's  statements.  He  could  not  ascertain  ihp 
interest  of  his  son  and  of  Shaw  except  by  their  statements. 

It  is  to  be  noted,  too,  that  when  Shaw  witnessed  the  deed  to 
Lyman  Kinne,  he  fully  understood  its  contents. 

Under  these  circumstances  we  think  it  would  be  frauduleut  in 
Henry  Shaw  to  set  up  a  claim  to  that  half  of  the  land  which  he 
had  thus  induced  Lyman  Kinne  to  purchase  and  pay  for.  All 
the  elements  which  constitute  an  estoppel  in  pais  exist  here — the 
statements  to  induce  the  purchaser  to  buy — reliance  upon  them 
—and  pecuniary  injury  to  the  party  so  relying  on  them,  if  the 
maker  of  them  be  permitted  to  controvert  them  and  set  up  title 
in  himself. 

We  are  aware  that  there  have  been  decisions  questioning  the 
extension  of  this  doctrine  of  estoppel  in  pais  to  affect  the  title 
to  lauds.  Such  seem  to  be  some  of  the  decisions  in  New  York 
in  1  Hill  14,  and  6  IJill  17.    But  a  summary  of  the  decisions  in 
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the  Dotes  to  Smith's  Leading  Cases,  1  Vol.,  p.  538,  shows  that 
the  great  weight  of  authority  is  consonant  with  the  views  we 
have  here  expressed.  All  concur  that  such  facts  constitute  an 
estoppel  as  to  personal  property,  and  upon  reason  and  principle 
to  prevent  fraud  and  promote  justice,  the  same  rule  should  be 
extended  to  real  property. 

2.  The  second  question  is, — is  the  grantee  of  Henry  Shaw, 
holding  under  a  quitclaim  of  his  right  and  title  to  the  property, 
and  getting  his  title  through  Henry  Shaw  long  after  the  deed  to 
Lyman  Einne,  also  estopped.  It  is  claimed  for  him  that  he  was 
not  privy  to  the  statements,  and  that,  when  he  bought,  Henry 
Shaw  had  procured  from  the  railroad  company  a  lease  of  the 
land,  and  was  the  apparent  owner  of  record.  If  the  case 
rested  solely  here,  we  should  doubt  as  to  the  reasonableness  of 
estopping  him,  because  he  held  through  Henry  Shaw's  title,  and 
took  only  the  right  and  title  he  had — that  appearing  of  record  to 
*be  title  to  the  whole  instead  of  half. 

But  when  he  took  his  deed  the  defendants  were  in  possession 
under  Marvin  &  Van  Alstyne's  title,  derived  from  Lyman 
Kinne,  aud  claiming  to  hold  possession  of  half,  and  paying  half 
the  rents  under  that  title,  and  claiming  the  right  of  Henry  Shaw 
to  such  half  of  the  land.  Now  this  claim  and  possession  under 
the  Lyman  Kinne  title  was  notice  to  him,  and  put  him  on  inquiry, 
and  affected  him  with  knowledge  of  all  the  facts  which  he  would 
have  ascertained  if  he  had  inquired  of  the  tenants  in  possession. 

We  need  not  refer  to  the  frequent  decisions  of  our  state  courts 
illustrating  this  principle.  We  deem  it  applicable  here,  and  that 
the  plaintiff  must  be  deemed  a  purchaser  with  notice  of  the  claim 
and  possession  under  the  Lyman  Kinne  title,  and  taking  only 
the  right  and  title  of  Henry  Sbaw,  subject  to  the  title  of  Lyman 
Kinne  precisely  as  Henry  Shaw  held  his  title. 

As  this  view  of  the  case  affirms  the  judgment,  we  need  not 
consider  the  other  questions  in  the  case. 

Judgment  affirmed. 
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Austin    Habmon    v.   Elizabeth    Harwood,   and  Trustee 
Lovina  Harwood. 

Trustee  Process.     Justice  of  the  Peace.     Jurisdiction. 

In  a  trustee  process,  brought  before  a  justice  of  the  peace,  whether  before  the 
Justice  or  in  the  county  court  on  appeal,  a  trustee  who  makes  no  disclosure 
trill  be  held  chargeable  for  the  amount  of  the  Judgment  against  the  princi- 
pal debtor,  though  such  judgment,  by  reason  of  the  allowance  of  costs, 
exceeds  one  hundred  dollars. 

Trustee  Process.  This  case  was  originally  commenced 
before  a  justice  of  the  peace,  by  whom  judgment  was  rendered 
for  the  plaintiff  for  $92.32  damages  and  $4.09  costs  against  the 
principal  debtor.  The  trustee  made  no  appearance  before  the 
justice,  and  she  was  defaulted  and  adjudged  chargeable  for 
$96.91,  the  amount  of  the  judgment  against  the  principal 
debtor.  The  principal  debtor  appealed  to  the  county  court.  At 
the  term  of  the  county  court  when  the  appeal  was  entered,  the 
trustee  made  no  appearance.  The  cause  was  at  that  term  con- 
tinued. At*  the  next  term  an  appearance  was  entered  on  the 
docket  for  the  trustee,  but  no  disclosure  or  declaration  by  the 
trustee  or  her  counsel  was  ever  filed  in  the  cause.  After  several 
continuances  a  judgment  was  finally  rendered  for  the  plaintiff 
against  the  principal  debtor  for  $100  damages  and  $35  costs, 
and  the  judgment  of  the  justice  of  the  peace  against  the  trustee 
was  affirmed,  and  the  trustee  adjudged  chargeable  for  the  amount 
of  the  judgment  rendered  by  the  county  court  against  the  defen- 
dant.    To  this  judgment  against  the  trustee,  she  excepted. 

T.  Sibley  and  J.  B.  Meacham,  for  the  trustee. 

A.  B.  Gardner,  for  the  plaintiff. 

Aldis,  J.  By  the  79th  section  of  chapter  82,  Comp.  Stat., 
relating  to  the  trustee  process,  a  justice  has  jurisdiction  when 
the  sum  in  demand  does  not  exceed  $100.  This  follows  the 
language  of  the  statutes  giving  jurisdiction  to  justices  in  civil 
suits.  It  seems  to  give  the  power  to  render  just  the  same  judg- 
ment against  the  trustee  that  they  have  against  a  defendant. 
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And  it  seems  reasonable  that  tbe  power  to  render  a  judgment 
against  the  one  should  be  co-extensive  with  the  other.  If  so,  a 
justice  may  render  a  judgment  against  a  trustee  for  the  amount 
of  damages  and  costs  recovered  against  the  principal  debtor. 
But  as  the  damages  can  not  exceed  $100,  so  the  trustee  can 
only  be  held  liable  for  $100  damages  and  costs. 

But  for  the  $100  damages  and  for  the  costs,  the  trustee  maybe 
adjudged  liable,  though  such  costs  when  added  to  the  damages 
shall  exceed  $100.  By  the  appeal  of  the  principal  debtor  the 
judgment  of  the  justice  of  the  peace  against  him  was  vacated, 
and  hence  the  amount  for  which  the  trustee  might  be  liable 
became  uncertain.  Sec  sections  26  and  80  of  chapter  32  of 
Comp.  Stat.  The  trustee  not  appearing  to  disclose  aud  limit  the 
extent  of  his  liability,  he  became  liable  ufor  the  amount  of  the 
damages  and  costs  recovered  by  the  plaintiff  at  the  time  thejadg* 
ment  was  rendered  aguibstthe  principal  defendant,"  sec.  2G  Comp. 
Stat.,  chap.  32.  If  the  trustee  had  reason  to  fear  that  the  aceu* 
mulation  of  costs  in  the  suit  between  the  plaintiff  and  the 
defendant  would  rise  to  a  larger  sum  than  she  owed  the  defen- 
dant, she  should  have  limited  the  extent  of  her  liability  by  dis- 
closure ;  and  in  the  absence  of  such  disclosure  the  court  coul4 
only  render  the  judgment  they  did. 

Judgment  affirmed. 
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Hiram  Woolet  v.  John  Edson  and  Lucius  W.  Adams. 

Estoppel,     Sale.     Attachment     Oreditor.     Bailment.     Action. 

• 
It  is  an  essential  element  of  an  estoppel  in  pais,  that  the  act,  declaration  or 
omission,  which  is  claimed  to  constitute  the  estoppel,  actually  induced  the 
other  party  to  pursue  a  different  course  of  action  from  what  he  other- 
wise would  have  pursued,  and  which,  unless  the  estoppel  is  sustained,  would 
prove  injurious  to  him. 

If  the  owner  of  personal  property,  which  is  in  the  Jiands  of  a  third  person, 
propose  to  sell  it  to  another  at  a  certain  price,  to  be  applied  upon  the  yen- 
dor's  indebtedness  to  the  purchaser,  it  being  understood  that  the  adjust- 
ment of  their  accounts  shall  be  made  at  some  future  time,  and  this  propo- 
sition is  accepted  by  the  other  party,  and  it  is  agreed  between  them  that  the 
person  in  possession  shall  be  notified  of  the  trade,  the  ownership  of  the 
property,  as  between  the  vendor  and  purchaser,  passes  by  the  bargain. 

But  as  to  the  vendor's  creditors,  the  property  will  still  be  liable  to  be  attached 
as  belonging  to  him,  until  the  party  in  possession  is  notified  by  the  pur- 
chaser of  the  sale,  and,  in  some  cases,  has  been  requested  by  him  to  keep 
the  property  for  him. 

It  seems,  that  when  property  is  sold  while  in  the  possession  of  a  third  person r 
a  request  by  the  purchaser  to  the  bailee,  to  hold  it  for  him,  is  necessary 
to  perfect  the  sale  as  to  the  creditors  of  the  vendor,  only  when  the  party  in 
possession  is  a  naked  bailee,  with  no  right  of  retention  of  the  property* 

•  Poland,  Ch.  J. 

One  does  not  stand  in  a  position  to  assert  the  peculiar  rights  of  a  creditor  of 
a  vendor  to  attach  personal  property  6old  without  a  change  of  possession, 
who  commences  a  6uit  against  the  vendor  and  attaches  the  property  in 
question,  but  afterwards  abandons  his  attachment  and  suffers  the  property 
to  go  into  the  possession  of  the  vendor,  who  then  sells  it  and  pays  the 
attaching  party's  claim  from  the  proceeds. 

The  special  owner  of  property  in  his  possession  may  recover  its  value  from 
another  who  wrongfully  takes  it  away  from  him,  and  the  wrong  doer  can 
not  ordinarily  defeat  the  action,  or  reduce  the  damages  by  proof  that  some 
other  person  is  the  general  owner,' unless  he  shows  some  connection  with 
the  general  owner,  so  that  he  can  stand  upon  his  right,  or  that  the  property 
has  really  gone  to  his  use. 

Trespass  for  taking  a  yoke  of  oxen.  The  case  was  referred, 
and  the  referee  reported  the  following  facts : 

"  In  April,  1859,  Azro  M.  Wright,  being  the  owner  of  a  pair 
of  oxen,  sold  them  to  Hiram  Wooley  for  $118  on  condition  that 
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they  were  to  remain  the  property  of  Wright  till  paid  for,  and 
Wooley  to  have  till  winter  to  pay  for  them,  and  Wooley  took 
possession  of  the  oxen.  In  a  week  thereafter,  Wright  being 
indebted  to  Lewis  S.  Eddy,  proposed  to  sell  to  him  his  interest 
in  the  oxen  for  $113,  Eddy  then  knowing  the  terms  on  which 
Wooley  held  them.  Eddy  agreed  to  Wright's  proposition. 
Neither  Eddy  nor  Wright  kriew  at  this  time  precisely  how  the 
accounts  between  them  stood,  but  both  believed  that  the  amount 
due  from  Wright  to  Eddy  was  at  least  $113,  and  such  I  find 
to  be  the  fact,  bright  and  Eddy  then  contemplated  an 
early  settlement.,  bringing  these  oxen  into  the  accounting, 
but  they  have  never  in  fact  adjusted  their  accounts  nor  has 
Eddy  ever  given  Wright  any  credit  in  writing  anywhere  for 
the  oxen. 

Eddy  and  Wright  then  further  agreed  that  each  should  notify 
Wooley,  and  accordingly  about  the  middle  of  May,  Eddy  told 
Wooley  that  he  had  purchased  Wright's  interest  in  the  oxen, 
and  to  pay  him  for  tbem  when  he  paid  any  one :  Wooley  replied, 
u  Very  well,  it  makes  no  difference  to  me  whom  I  pay,  if  I  can 
have  the  time  agreed  od,"  to  which  Eddy  answered,  "You 
can  have  the  same  time,  and  longer  too,  if  you  wish." 
Wright  never  gave  Wooley  aiy  notice  in  relation  to  the 
subject. 

On  the  28th  of  the  same  May,  about  ten  days  after  Eddy's 
notice  to  Wooley,  Wright  being  in  failing  circumstances,  notified 
Lucius  W.  Adams,  a  creditor  of  his,  and  now  one  of  these 
defendants,  of  that  fact,  and  told  him  that  he  had  a  pair  of  oxen 
at  Hiram  Wooley's  and  advised  him  to  attach  them.  Whereupon 
Adams  procured  a  justice  writ  and  had  John  W.  Edson,  the 
other  defendant,  duly  authorized  to  serve  it,  and  directed  him  to 
attach  the  oxen  ;  Edson  took  the  writ,  and  John  W.  Stearns 
with  bint  as  an  assistant,  and  went  to  Wooley's,  arriving  there 
very  early  in  the  morning  of  Saturday,  May  29th,  1859,  and 
calling  Wooley  up  asked  him  if  there  was  a  pair  of  oxen  there 
belonging  to  Azro  Wright.  Wooley  replied  there  was ;  Edson 
then  said  that  he  had  a  writ  in  favor  of  Adams  against  Wright, 
and  wanted  to  attach  the  oxen. 
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All  three  then  went  to  the  barn  end  Wooley  turned  tne  oxeh 
Out,  and  Edsou  asked  Wooley  to  lend  him  a  yoke,  promising  to 
return  it  safely,  and  saying  that  he  might  have  trouble  in  driving 
them  home  unyoked.  Wooley  got  the  yoke  and  yoked  the  oxen* 
and  about  the  same  time  said  to  Edson,  "  I  don't  know  as  I 
ought  to  let  the  cattle  go,  for  Mr.  Eddy  notified  me  to  pay  him 
for  them  when  I  paid  any  one."  To  which  either  Edson  ot 
Stearns  replied,  "  Wc  think  we  have  a  better  claim  to  them  than 
Eddy  has,"  and  they  drove  the  cattle  off. 

Subsequently,  und  before  the  return  day  of  the  writ,  Wright, 
wjth  Adams'  consent,  sold  the  oxeu  and  with  the  proceeds  paid 
Adams'  claim,  and  Edson  never  made  any  return  on  the  wiit, 
and  no  judgment  was  ever  rendered- thereon. 

Wooley  during  all  this  interview  asserted  to  claim*  to  the 
oxen  himself,  and  did  not  intimate  to  Edson,  nor  his  assis- 
tant that  they  were  interfering  with  his  rights,  nor  that  he 
had  any  objection  on  his  own  account,  to  their  taking  the 
oxen. 

•Both  Adams  and  Edson  knew  that  the  oxen  were  in  Wooley's 
possession  under  a  contract  of  sale  conditioned  that  they  were  to 
Remain  Wright's  property  till  paid  for — but  there  is  no  evidence 
tending  to  show  that  tiiey  knew  that  Wooley  had,  or  claimed  to 
have,  any  time  of  credit  to  pay  for  them — nor  that  they  knew 
that  Eddy  claimed  any  interest  in  them,  except  what  Edson  might 
infer  from  Wooley's  remark,  hereinbefore  stated,  while  the  cattle 
were  being  yoked.. 

Wooley  saw  Adams  the  next  Monday  and  then  claimed  some 
damages  for  the  loss  of  the  use  of  the  oxen,  and  Adams  then 
understood  that  Wooley  claimed  to  have  had  the  right  to  the 
possession  of  the  oxen  till  winter. 

-Several  interviews  took  place  between  Wooley -and  Adams, 
WWch  -did  not  result  in  any  settlement,  and  shortly  before  the 
bringing  of  this  action,  Wooley  at  Eddy's  request,  gave  him  a 
powter'of  attorney  to  bring  this  suit  in  his  name,  at  Eddy's 
expense,  with  the  agreement  that  Eddy  should  pay  to  Wooley 
ten  dollars  from  the  amount  of  damages  recovered,  and  retain 
the  remainder  for  his  own  use.    Immediately  on  the  execution  of 
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the  power  of  attorney,  Eddy  said  to  Wooley  that  he  had  just  as 
lief  pay  the  ten  dollars  then  as  after  recovery  of  judgment,  and 
offered  Wooley  ten  dollars  which  Wooley  received,  and  thereafter 
this  suit  was  brought  by  Eddy's  direction  in  Wooley's  name  J 
and  it  Was  conceded  on  the  trial  that  notice  was  duly  given  by 
Eddy  to  the  defendants,  when  the  writ  was  served,  that  the  suit 
was  for  his  benefit. 

The  value  of  the  oxen  at  the  time  of  their  taking  by  the 
defendants,  including  interest  to  the  day  of  tho  hearing  before 
the  referee,  is  $122.37. 

The  damage  to  Wooley,  for  the  loss  of  the  use  of  the  oxen, 
from  May  29th,  until  the  next  winter,  including  interest,  as 
above  stated,  is  811.20. 

If  the  plaintiff  is  entitled  to  recover  on  the  facts  stated,  his 
damage?  are  assessed  at  one  or  the  ether  of  the  above  sum»« 
According  to  the  rule  the  court  may  adopt. 

Both  defendants  and  John  W.  Stearns  testified  as  witnesses  in 
the  case,  and  there  was  no  evidence  except  as  hereinbefore  stated) 
tending  to  show  that  the  action  of  Edson  at  the  time  of  the  tak- 
ing of  the  oxen  at  Hiram  Wooley's  was,  or  was  not,  influenced 
by  anything  that  Wooley  said  or  did,  or  omitted  to  say  or  do,  on 
that  occasion,  nor  was  the  attention  of  either  three  witnesses 
called  to  the  subject. 

In  making  this  statement,  which  is  don*  at  the  request  of  the 
plaintiff,  the  referee  does  not  mean  to  find  any  fact  contrary  to 
what  may  be  held  to  be  a  legitimate  inference  from  the  occur- 
rences at  Wooley's  at  the  time  of  the  taking,  but  only  that  no 
witness  testified  as  to  what  influence  any  act  or  omission  of 
Wooley  had  upon  his  conduct,  and  that  no  question  was  asked 
any  witness  on  that  subject. 

The  sale  of  the  oxen  by  Wright  with  Adams'  consent  herein* 
before  stated,  was  after  the  interview  between  Wooley  and 
Adams  hereinbefore  mentioned,  asj  having  taken  place  on  the 
Monday  after  the  taking  by  Edson  of  the  oxen." 

Upon  this  report  the  county  court,  at  the  April  Term,  1861, 
Kellogq,  J.,  presiding,  rendered  judgment  for  the  plaintiff,  pre 
forma,  for  the  largest  sum  reported  by  the  referee,  to  which  the 
defendants  excepted. 
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A.  Stoddard  and  B.  E.  Stoughton,  for  the  defendants. 
C.  B.  Eddy  and  Charles  N.  Davenport,  for  the  plaintiff. 

Poland,  Ch.  J.  The  defendants  claim  that  the  plaintiff,  by 
reason  of  what  he  said  and  did  at  the  time  the  oxen  were 
attached  and  taken  out  of  his  possession  by  the  defendants,  and 
his  omission  at  that  time  to  assert  any  title  or  right  to  the  oxen 
in  himself,  is  now  estopped  from  asserting  any  title  in  himself 
against  the  defendants. 

A  satisfactory  answer  to  this  claim  is  found  in  this,  that  the 
case  fails  entirely  to  show  that  the  defendants  in  making  the 
attachment  of  the  property,  or  in  the  subsequent  disposition  of  it, 
were  in  the  slightest  degree  influenced  by  what  the  plaintiff  said 
or  did,  or  omitted  to  say  or  do,  or  that  they  were  in  any  mauner 
prejudiced  thereby.  In  all  the  cases  which  are  to  be  found  upon 
this  subject  of  equitable  estoppels,  or  as  more  commonly  expressed, 
estoppel*  in  pais,  this  is  held  to  be  the  essence  and  reason  of  the 
whole  doctrine  ;  that  where  one  by  his  act  or  statement  or  con- 
duct, has  induced  another  to  act  upon  it,  he  can  not  afterwards 
be  permitted  to  assert  the  contrary  to  the  injury  or  prejudice  of 
the  party  who  has  already  acted  upon  the  faith  and  in  the  belief 
created  by  him.  To  allow  him  to.  do  so,  would  countenance  a 
direct  fraud.  The  referee  reports  that  there  was  no  direct  proof 
that  the  defendants  were  influenced  in  their  course,  by  what  the 
plaintiff  said  or  did,  or  omitted  to  say  or  do,  unless  that  is  a 
legitimate  inference  irom  the  transaction  itself.  We  think  no 
such  inference  arises,  but  the  contrary.  Before  the  interviews 
between  the  plaintiff  and  the  defendants,  Adams,  the  creditor, 
had  procured  his  writ  against  Wright,  for  the  very  purpose  of 
attaching  these  oxen,  and  had  procured  Edson,  the  other  defendant, 
to  be  authorized  to  serve  it,  and  sent  him  to  the  plaintiff's  house 
with  directions  to  attach  these  oxen.  It  does  not  appear  that 
Edson  was  directed  to  make  any  ehquiry  of  the  plaintiff,  as  to 
the  ownership  of  the  oxen,  or  whether  he  had  any  right  in  them, 
or  that  his  course  was  in  any  manner  to  be  governed  by  what 
he  might  learn  from  the  plaintiff.  His  directions  were  impera- 
tive to  attach  the  oxen  as  the  property  of  Wright.    The  inquiry 
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that  Edson  made  of  the  plaintiff  seems  not  to  have  been  made 
with  any  view  to  obtain  information  as  to  Wright's  title,  or  the 
plaintiff's  title,  but  rather  as  a  mode  of  introducing  his  business 
to  the  plaintiff,  and  perhaps  to  learn  where  the  oxen  were,  or  to 
identify  them.  The  plaintiff  was  only  informed  that  Edson  was 
then. clothed  with  legal  authority  ior  the  purpose  of  attaching 
the  oxen  as  Wright's  property.  He  could  not,  of  course,  prevent 
him  from  doing  so,  and  had  no  reason  to  suppose  his  purpose 
would  be  changed  by  any  statement  of  his  interest  in  the  oxen. , 
There  is  still  less  reason  for  believing  that  the  defendants  were 
deceived  by  the  sayings,  acts  or  silence  of  the  plaintiff,  when  it 
is  found  that  the  defendants  had  previously  full  knowledge  that 
the  plaintiff  had  purchased  these  oxen  conditionally,  and  then 
.had  them  in  possession  under  that  contract.  The  inference 
would  be  if  the  oxen  still  were  in  his  possession,  that  the  time 
had  not  expired,  and  that  the  contract  was  still  in  force. 
Knowing  what  the  defendants  did,  they  knew  enough  to  put  them 
on  enquiry  as  to  whether  the  contract  had  expired,  and  if  they 
omitted  to  inquire,  they  only  are  in  fault  for  remaining  in  igno- 
rance. When  the  fact  of  the  plaintiff 's  interest  was  communi- 
cated to  Adams  a  day  or  two  after  the  attachment,  it  created  no 
surprise,  and  received  no  attention  whatever. 

From  the  details  of  the  transaction  given  by  the  referee,  we 
are  well  satisfied,  that  the  defendants'  conduct  was  not  in  any 
manner  changed  or  influenced  by  the  plaintiff's  conduct,  decla- 
rations, or  silence,  and  therefore  he  came  under  no  estoppel 
on  account  of  them.  We  have  no  occasion  to  consider  any 
of  the  other  answers  the  plaintiff  hu  given  to  this  claim  of  the 
defendants. 

If  the  plaintiff  is  not  precluded  from  any  recovery  by  the 
estoppel,  then  it  is  conceded  that  the  plaintiff  is  entitled  to  recover 
damages  to  the  extent  of  hi»  interest  in  the  oxen,  at  the  time 
the  defendants  took  them,  but  the  defendants  claim  he  can  not 
recover  the  whole  value  of  the  oxen. 

1.  Because  Wright  at  the  time  was  the  general  owner  of  the 
oxen,  and  he  received  the  oxen  from  the  defendants,  which  would 
be  a  satisfaction  of  his  interest. 

2.  The  defendants  claim  that  if  Eddy  was  the  general 
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owner  at  the  time,  the  defendants  are  liable  to  him  for  his 
interest  in  the  oxen,  and  that  if  the  plaintiff  recovers  the  whole 
value  from  them,  they  may  be  compelled  to  paj  for  Eddy's  inter* 
est  twice. 

If,  from  the  facts  reported,  Wright  is  to  be  regarded  as  the 
general  owner  of  the  oxen  when  the  defendants  took  them, 
then  it  is  clear  that  the  plaintiff  can  only  recover  of  the  defen- 
dants for  his  interest  in  the  oxen,  as  the  oxen  went  subsequently 
to  the  use  and  for  the  benefit  of  Wright,  and  by  his  own 
consent. 

But  in  our  judgment,  this  is  not  a  tenable  proposition. 
Wright  proposed  to  sell  his  interest  in  these  oxen  to  Eddy  for 
$113,  and  have  it  apply  upon  Eddy's  account  against  him,  which 
was  of  a  greater  aecount,  and  have  their  price  adjusted  in  a  - 
subsequent  settlement  of  their  accounts.  Eddy  accepted  the 
proposition  thus  made  him,  and  the  bargain  was  thus  fully  con- 
summated and  complete.  No  actual  delivery  could  be  made  by 
Wright  to  Eddy,  because  the  possession,  and  right  of  possession 
for  the  time  being,  were  in  the  plaintiff.  All  that  could  be  done 
was  to  give  him  notice  of  this  change  of  the  ownership.  It  was 
agreed  ^etween  Wright  and  Eddy,  that  each  should  notify  the 
plaintiff,  and  Eddy  did  so,  but  Wright  did  not.  We  do  not 
regard  this  notice,  as  the  defendant's  counsel  have  argued,  as  a 
condition  to  be  complied  with,  before  the  title  passed  under  their 
agreement,  or  that  it  was  so  understood  or  intended  by  the  par- 
ties to  it,  but  for  the  purpose  of  having  the  plaintiff  made  fully 
acquainted  with  it  for  his  and  their  protection.  Until  such 
notice  to  the  plaintiff,  h^ would  be  justified  in  dealing  with 
Wright  as  the  general  owner,  and  so  might  the  creditors  of 
Wright.  We  can  see  no  good  reason  why,  as  between  Wright 
and  Eddy,  the  property  did  not  pass  to  Eddy  by  the  bargain. 
The  price  was  agreed  upon,  and  was  paid  by  the  agreement  of 
the  parties  that  it  should  apply  on  Wright's  indebtedness ;  it  was 
agreed  the  plaintiff  should  be  notified,  which  was  all  the  deliv- 
ery that  could  be  made,  and  nothing  more  remained  to  be  done 
on  either  side,  to  render  the  bargain  complete  and  effectual 
between  the  parties. 

But  die  defendants  claim  that  if  the  property  passed  as 
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between  the  parties,  the  sale  was  still  inoperative  and  void  as 
to  Wright's  creditors,  because  what  was  done  did  not  amount 
to  a  sufficient  change  of  possession  ;  that  though  Eddy  notified 
the  plaintiff  that  he  had  purchased  and  become  the  owner  of, 
the  oxen,  the  plaintiff  did  not  agree  to  hold  them  for,  or  under, 
the  plaintiff,  which  is  claimed  to  be  necessary  in  order  to  prevent  ■ 
creditors  of  Wright  from  taking  the  property. 

The  cases  in  this  state,  on  the  subject  of  what  is  nececsary 
on  the  sale  of  personal  property,  at  the  time  in  the  possession  of 
a  third  person,  in  order  to  make  such  a  change  of  possession  as 
will  prevent  the  seller's  creditors  from  attaching  it,  seems  rather 
confused,  and  contradictory.  In  some  of  them  it  is  decided, 
that  notice  to  the  person  in  possession  by  the  purchaser  is 
sufficient,  while  others,  and  perhaps  the  later  ones,  seem  to 
require  that  the  person  having  possession,  should  also  assent 
to  become  the  bailee  of,  and  keep  the  property  for,  the  pur-, 
chaser. 

When  the  person  in  possession  has  no  right  or  interest  in  the 
property  himself,  and  is  the  mere  keeper  or  custodian  of  the 
property  for  the  owner,  there  would  seem  to  be  some  propriety 
in  requiring  that  he  should  assent  to  become  the  keeper,  or 
bailee,  of  the  purchaser.  He  can  not  be  compelled  to  enter  into 
that  relation  with  the  purchaser  unless  he  chooses  to,  and  if  he 
refuses  to  do  so,  -and  the  property  is  by  the  purchaser  allowed  to 
remain  in  his  hauds,  he  may  properly  be  still  considered  as  keep* 
ing  it  for  the  original  owner  of  whom  he  received  it,  and  that 
it  is  still  legally  in  his  possession. 

Bat  when  the  person  having  the  possession  has  a  right  of 
possession  in  himself,  and  is  not  a  mere  naked  bailee,  the  pur- 
chaser has  no  choice  ;  all  he  can  do  is  to  give  him  notice,  and 
if  the  person  in  possession  declines  to  enter  into  any  stipulation 
with  him  as  to  keeping  the  property  for  him,  and  stands 
upon  his  own  rights  under  his  contract,  the  purchaser  can- 
not take  away  the  property,  but  must  leave  it  in  his  posses- 
sion. In  such  case  it  would  seem  that  mere  notice  should  be 
enough. 

But  it  is  not  necessary  to  decide  this,  for  the  defendants  are 
not  in  a  position  to  assert  any  peculiar  rights  of  a  creditor  for 
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want  of  a  change  of  possession.  The  defendants  attached  the 
property  on  a  writ  against  Wright,  bat  the  attachment  was 
immediately  abandoned,  and  Wright  was  allowed  to  take  the 
property  and  dispose  of  it.  The  defendants,  therefore,  not  hav- 
ing  pursued  their  process,  but  abandoned  it/do  not  stand  in  the 
place  of  creditors,  but  in  the  place  of  Wright,  and  can  no  more 
object  to  the  validity  of  the  sale  for  want  of  a  change  of  posses- 
sion, than  Wright  himself  could. 

But  the  defendants  say  that  if  Eddy  was  the  general  owner  of 
the  oxen,  with  whom  they  have  no  connection  or  privity,  and 
who  has  no  portion  of  the  avails  of  the  oxen,  still  they  claim 
that  the  plaintiff  can  only  recover  to  the  extent  of  his  interest, 
and  not  the  full  value,  because  they  say  his  recovery  of  the 
whole  value  would  not  preclude  Eddy  from  subsequently  suing 
them  and  recovering  for  his  interest  in  the  oxen.  Mere  pos- 
session of  property  is  said  in  all  the  books  to  be  a  sufficient 
title  to  enable  the  possessor  to  recover  its  value  from  another, 
who  wrongfully  takes  it  away  from  him,  and  the  wrong  doer 
can  not  ordinarily  defeat  the  action,  or  reduce  the  damages,  by 
proof,  that  some  other  person  is  the  true  owner,  unless  he  shows 
some  connection  with  the  owner,  so  that  he  can  stand  upon  his 
right,  or  that  the  property  has  really  gone  to  his  use.  All  the 
cases  seem  to  agree  in  this  result,  but  different  reasons  are  given 
for  it  In  some  of  the  cases,  especially  in  Massachusetts,  the 
person  in  possession,  or  having  a  special  property  merely,  is 
allowed  to  recover  the  whole  value,  and  it  is  put  upon  the  ground 
of  his  liability  over  to  the  true  owner,  or  general  owner.  In 
other  cases,  this  reason  is  wholly  discarded,  and  it  is  said  that 
the  assent  of  the  general  owner  will  be  presumed,  to  have  the 
action  brought  and  the  whole  damages  recovered  by  the  pos- 
sessor, or  special  owner,  unless  the  defendant  connects  himself 
with  him  in  some  way,  or  such  owner  himself  interferes  to  assert 
his  own  right,  and  that  if  the  general  owner  does  not  interfere, 
but  allows  the  suit  by  the  possessor  or  special  owner  to  proceed 
to  judgment,  and  the  full  damages  to  be  recovered,  he  can  not 
afterwards  sue.  These  latter  views  are  fully  adopted  by  a  late 
case  in  this  state,  White  et  al.  v.  Bascom  et  a/.,  28  Vt.  268,  and 
we  must  regard  it  as  conclusive  of  the  law  on  this  point. 
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Wright  having  parted  with  all  interest  in  the  oxen  to  Eddy, 
the  defendants  stand,  as  tortious  tokens  of  the  property,  and, 
being  in  no  way  connected  with  Eddy,  can  not  set  up  his  right, 
even  to  reduce  the  damages.  As  the  case  shows  this  action 
brought  for  the  benefit  of  Eddy,  there  would  seem  but  small 
reason  to  turn  the  parties  over  to  another  suit,  even  if  the  gen- 
eral rule  were  otherwise  settled. 

Judgment  affirmed. 


George  B.  Church  v.  Alanson  G.  Chapin. 

Conveyances  void  as  to  Creditors,     Consideration.     Judgment* 

The  conveyance  by  a  debtor  of  all  his  attachable  property  for  not  more  than 
half  its  value,  is  void  as  to  existing  creditors,  on  the  ground  of  inadequacy 
of  consideration. 

Neither  does  the  fact  that  the  grantee  engages,  as  an  additional  consideration 
of  the  grant,  to  support  the  grantor  during  life,  render  the  conveyance  valid 
as  to  creditors. 

Quere,  whether  the  agreement  by  the  grantee  with  the  grantor  to  pay  to  a 
third  person  a  sum  equivalent  to  the  value  of  the  property  conveyed,  (which 
sum  the  grantor  designs  as  a  gift  to  such  third  person,)  constitutes  a  valid 
consideration  for  the  conveyance  of  all  the  grantor's  attachable  property,  as 
against  his  creditors. 

The  question  whether  a  debtor  who  conveys  property  without  such  a  consid- 
eration as  is  valid  against  creditors,  reserves  sufficient  property  for  the 
payment  of  his  existing  debts,  so  as  to  prevent  the  conveyance  from  being 
void,  depends  on  the  amount  and  nature  of  the  property,  in  connection  with 
its  character  and  situation,  in  reference  to  the  facilities  it  affords  creditors 
for  collecting  their  debts. 

The  reservation  by  the  debtor  merely  of  cash  on  band  and  debts  due  him  from 
out  of  the  state,  so  that  they  can  not  be  attached  by  the  trustee  process, 
though  amounting  in  the  aggregate  to  the  sum  of  his  debts,  will  not  suffice 
to  render  valid  a  conveyance  which,  without  any  reservation  of  property, 
would  have  been  invalid  as  to  creditors. 

In  order  to  entitle  a  creditor  to  Impeach  a  conveyance  of  his  debtor  for  want 
of  sufficient  consideration,  where  there  is  no  fraud,  it  must  appear  that  he 
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was  a  creditor  at  the  time  of  the  cenvevaace,  aad  a  judgment  io  his  favor 
against  the  grantor,  founded  on  a  debt  due  at  that  time,  is  not  conclusive 
against  the  grantee,  unless  he  was  a  party  to  it  directly,  or  appeared  and 
defended  the  case  in  his  own  behalf  to  protect;  the  property  conveyed  to 
him. 

A  judgment  is  conclusive,  even  between  the  parties,  only  of  such  facts  as 
must  have  been  found,  In  order  to  warrant  the  judgment. 

Ejectment.  Tho  plaintiff  claimed  title  under  a  warranty 
deed  from  one  Fortin  Church  to  him,  dated  October  29th,  1855. 

The  defendant  offered  in  evidence  certified  copies  of  the 
record  of  a  judgment  in  favor  of  one  Deborah  Church  against 
Fortin  Church,  rendered  in  1858,  for  $524.50,  for  which  sum 
execution  issued  May  4th,  1858  ;  also,  a  copy  of  this  execution 
and  the  officer's  return  thereon,  showing  a  levy  of  the  same 
upon  the  premises  in  question  ;  also,  a  warranty  deed  from 
Deborah  Church  to  the  defendant  Chapin,  dated  April  4th,  1859, 
to  all  of  which  the  plaintiff  objected,  but  the  court  admitted 
them,  and  the  plaintiff  excepted. 

It  appeared  in  evidence  that  at  the  date  of  the  deed  from 
Fortin  Church  to  the  plaintiff,  Fortin  Church  was  a  single  man, 
without  issue,  and  of  about  sixty-four  years  of  age;  that  at 
the  time  of  the  execution  of  the  deed,  Fortin  Church  also 
.execute^  under  seal,  a  bill  of  sale  to  the  plaintiff  of  all  his 
pers^palproperty,  except  clothing,  cash  on  hand  and  debts  due  ; 
dtudfattne  same  time  the  plaintiff  executed  to  Fortin  Church  a 
mortgage  deed  of  all  the  real  estate  described  in  the  deed  of 
^JEortin  Church  to  the  plaintiff,  conditioned  for  the  payment  of 
certain  debts  of  Fortin  Church,  amounting  to  about  8850,  for 
the  payment  to  certain  nephews  and  neices  of  the  said  Fortin, 
(twenty-eight  in  number,)  of  S100  each,  and  for  the  maintenance, 
care  and  support  of  the  said  Fortiu  Church  during  his  natural 
life.  The  plaintiff  was  a  nephew  of  Fortin  Church,  and  imme- 
diately took  possession  of  the  personal  property  conveyed,  and 
entered  upon  the  support  of  Fortin  Church.  The  conditions 
named  in  the  mortgage  constituted  the  consideration  of  said 
conveyance.  There  was  no  provision  that  the  plaintiff  should 
pay  the  debt  of  Deborah  Church,  nor  any  evidence  that  the 
plaintiff  or   Fortin  Church  at  the  time  of   the    conveyance 
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supposed  she  had  a  debt  against  Fortin  Church ;  but  they  Were 
both  aWafe  that  she  claimed  thai  Fortin  Church  was  indebted  to 
iter,  and  that  Was  a  subject  of  conversation  between  Fortin 
Charon  and  the  plaintiff  at  the  time. 

It  appeared  that  said  judgment  was  recovered  for  the  personal 
service*  of  Deborah  Gharch  for  Fortin  Church  as  his  house* 
keeper  from  1850  to  the  spring  of  1855 ;  that  Deborah  Was  a 
single  woman  of  between  fifty  and  sixty  years  of  age,  without 
any  other  home*  and  that  the  plaintiff,  though  knowing  to  the 
fact  of  Deborah  Church's  working  for  Fortin  Church ,  supposed 
that  she  was  making  it  her  home  with  her  brother,  For  tin  Church, 
and  did  not  suppose  that  she  was  at  work  for  pay*  There  was 
no  evidence  tending  to  show  that  said  conveyance  was  made  for 
the  purpose  of  defrauding  Deborah  Church,  or  that  there  was 
any  intentional  fraud  on  the  part  of  the  plaintiff  or  Fortin 
Church. 

The  plaintiff  offered  evidence  to  prove  that  at  the  time  of  the 
conveyance  to  him  no  actual  indebtedness  to  Deborah  Church 
from  Fortin  Church  existed,  to  which  the  defend  ant  objected* 
The  court  rejected  the  evidence,  to  which  the  plaintiff  excepted. 

It  appeared  in  this  connection  that  Deborah  Church's  suit  was 
commenced  in  August,  1866)  and  was  defended  throughout  by 
the  plaintiff,  as  agent  of  Fortin  Church*  and  in  consequence  of 
his  taking  the  conveyance  of  Fortin  Church's  property. 

It  appeared  that  at  the  time  of  the  conveyance  from  Fortin 
Church  to  the  plaintiff,  the  cash  on  hand  and  debts  due,  reserved 
by  Fortin  Church  in  said  bill  of  sale,  consisted  of  $100  cash  on 
hand,  a  debt  of  about  $200  against  one  Bard  well,  of  Walpok, 
New  Hampshire,  a  note  of  $75  against  James  Church,  of  Towns- 
bend,  Vermont,  notes  against  the  Stones,  of  Westminster,  Ver- 
mont, of  about  $300,  a  note  against  one  Sawtell,  of  Bellows 
Falls,  of  about  $400,  and  notes  against  men  by  the  name  of 
Phillips,  in  the  state  of  New  York,  then  amounting  to  about 
$1100.  All  of  these  debts  were  considered  good  except  the 
note  against  Sawtell*  The  notes  against  the  Phillips**  were 
secured  by  mortgage  in  New  York,  and  were  intended  to  be 
made  a  gift  to  the  sons  of  his  sister,  their  mother  >  by  Fortin 
Chorea,  and  were  soon  after  so  disposed  of.  The  plaintiff  had 
15 
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nothing  to  do  with  these  debts  due  or  cash  on  hand,  except  that 
it  appeared  that  there  were  other  debts  against  Fortin  Church, 
amounting  to  about  $200,  not  mentioned  in  said  mortgage,  which 
the  plaintiff  afterwards  paid  at  Fortin  Church's  request,  and 
Fortin  Church  gave  him  notes  sufficient  to  pay  him  for  so  doing. 
9It  appeared  that  it  was  the  understanding  between  the  plaintiff 
and  Fortin  Church  that  the  plaintiff  was  to  have  all  of  Fortin 
Church's  personal  property  at  Fortin's  decease,  and  they  sup- 
posed the  last  clause  in  the  bill  of  sale  was  sufficient  to  convey 
said  debts  and  personal  property  at  Fortin  Church's  decease. 

The  court  intimated  an  opinion  to  the  plaintiff's  counsel  that 
the  conveyance  to  the  plaintiff  by  Fortin  Church,  being  a  dispo- 
sition of  his  property  to  collateral  relations,  and  to  secure  his 
own  maintenance,  must  be  treated,  in  law,  as  a  voluntary  con- 
veyance, and  that  as  the  claim  of  Deborah  Church  existed  prior 
to  the  conveyance  and  was  known  to  both  parties,  and  subse- 
quently matured  into  a  judgment  after  full  defence  made  by  the 
plaintiff,  it  became  conclusively,  as  to  him,  a  prior  existing 
debt  of  the  grantor,  which  would  render  the  conveyance  inoper- 
ative as  to  her,  notwithstanding  the  plaintiff  might  have  acted 
in  perfect  good  faith  in  the  whole  transaction,  and  that  the 
amount  and  kind  of  property  retained  by  the  grantor,  as  above 
stated,  could  not  be  properly  regarded  as  an  ample  proportion  of 
his  estate  for  the  security  and  indemnification  of  his  creditors, 
and  that  the  title  of  Deborah  Church  thus  acquired  must  be 
regarded  as  paramount  to  that  of  the  plaintiff.  Whereupon  the 
court  directed  a  verdict  for  the  defendant,  and  the  plaintiff 
excepted  to  the  foregoing  decision. 

Stoughton  &  Graut,  for  the  plaintiff. 

P.  T.  Washburn,  for  the  defendants. 

Feck,  J.  The  question  in  this  case  is  which  of  these  parties 
acquired  the  better  title  from  Fortin  Church.  The  plaintiff 
shows  title  by  deed  from  Fortin  Church,  dated  October  29th, 
1855.  The  defendant  shows  title  by  levy  of  an  execution  in 
favor  of  Deborah  Church  against  Fortin  Church,  in  1658,  for 
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between  $500  and  9600,  issued  on  a  judgment  recovered  in 
1858,  in  a  suit  commenced  in  1856,  and  by  deed  from  Deborah 
Church  to  the  defendant,  dated  April  4th,  1859.  Nothing 
appears  invalidating  the  deed  to  the  plaintiff  as  against  Fortin 
Church.  The  question  is  whether  it  is  good  against  his  credit- 
ors, or  rather  against  the  creditor  under  whose  levy  the  defen- 
dant claims.  The  case  finds  that  in  the  execution  of  the  deed 
to  the  plaintiff  there  was  no  fraud  in  fact,  or  actual  intent  to 
defraud  creditors  generally,  or  to  defraud  this  particular  cred- 
itor. Assuming  for  the  present  that  Deborah  Church  was  a 
creditor  of  Fortin  Church  in  respect  of  the  debt  or  claim  for 
which  she  levied,  at  the  date  of  Fortin  Church's  deed  to  the 
plaintiff,  the  question  arises  whether  upon  the  facts  stated  in  the 
exceptions,  the  amount,  nature  and  character  of  the  considera- 
tion of  that  deed  was  such  as  to  render  it  valid  against  Deborah 
Church  as  such  creditor,  or  whether  as  to  her  and  the  defendant 
who  has  her  title,  it  is  t£  be  treated,  as  the  county  court  treated 
it,  as  a  voluntary  conveyance  and  inoperative  against  her  levy. 
On  reference  to  the  judge's  minutes  of  the  testimony  referred  to, 
and  the  deed  and  bill  of  sale,  it  appears  that  the  amount  of  pro- 
perty conveyed  to  the  plaintiff  by  Fortin  Church  on  that  occa- 
sion was,  in  round  numbers,  from  $7,000  to  $10,000.  The 
consideration  for  this  property  is  all  expressed  in  the  mortgage 
deed  from  the  plaintiff  to  Fortin  Church,  from  which  it  appears 
that  the  plaintiff  was  to  pay  certain  specified  debts  of  his  grantor, 
amounting  to  about  $850,  and  pay  to  the  children  of  certain  per- 
sons named  $100  each,  as  they  should  respectively  arrive  at  the 
age  of  twenty-one  years,  and  also  support  Fortin  Church  during 
his  natural  life.  It  appears  there  were  twenty-eight  of  these 
children,  who  were  the  nephews  and  nieces  of  the  plaintiff's 
grantor.  If  the  $850  and  the  $2800  constituted  the  whole 
consideration  for  this  property,  it  would  be  regarded  as  so  far 
below  the  real  value  of  the  property  as  to  render  the  conveyance 
void  as  against  existing  creditors,  on  the  ground  of  inadequacy 
of  consideration.  A  debtor  can  not  give  away  his  property,  and 
thereby  deprive  his  creditors  of  all  means  of  collecting  their 
debts.  He  must  be  just  before  he  is  generous ;  or  in  other 
words,  he  must  not  be  generous  at  the  expense  of  justice  to  his 
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creditors.  If  such  is  the  effect  the  gift  is  void  as  to  creditors. 
Nor  can  this  principle  be  avoided  by  having  a  partial  considera- 
tion. In  such  case  the  gift  is  equally  void,  at  least  to  the  extent 
of  the  want  of  consideration.  But  in  this  case  there  is  a  further 
consideration,  the  agreement  of  the  plaintiff  to  support  the 
grantor  during  life.  The  amount  or  value  of  this  part  of  the 
consideration  is  in  its  nature  so  uncertain,  depending  so  much  on 
future  contingencies,  the  duration  of  life  and  the  future  wants 
and  requirements  of  the  grantor,  that  it  can  not  be  assumed  that 
the  consideration  was  inadequate  in  amount.  The  question 
must  turn  upon  the  character  of  the  consideration.  The  $850 
which  the  plaintiff  agreed  to  pay  to  the  two  creditors  named  in 
the  mortgage  deed  can  not  be  objected  to  as  to  its  character ; 
and  although  the  grantor  in  this  disposition  of  his  property  made 

*  no  provision  for  the  payment  of  the  debt  to  Deborah  Church, 
she  can  not  set  aside  that  deed  on  the  ground  that  the  grantor 
gave  preference  to  other  creditors.  Whether  the  $2800  the 
plaintiff  agreed  to  pay  to  the  collateral  relatives  of  the  grantor 

„  should  also  be  so  considered,-  is  not  so  clear.  On  the  one  hand 
it  may  be  said  that  although  it  was  a  gift  as  between  such  rela- 
tives and  the  grantor,  yet  as  between  him  and  the  plaintiff  it 
was  to  be  a  payment,  and  that  the  want  of  consideration  as 
between  the  plaintiff's  grantor  and  the  persons  to  whom  the* 
grantor  required  the  plaintiff  to  make  the  payment,  can  not  affect 
the  deed.  On  the  other  hand  it  may  be  said  that  as  the  plaintiff 
was  a  party  to  this  arrangement  by  which  this  grantor  was  giv- 
ing away  this  portion  of  the  consideration  of  the  deed,  and  not 
having  paid  or  legally  bound  himself  to  the  donees  to  pay  to 
them,  he  ought  not  to  be  allowed  to  stand  upon  this  agreement 
with  the  grantor,  and  thus  perfect  the  gift  to  the  detriment  of 
creditors,  a  gift  which  the  grantor,  as  to  creditors,  had  no  right 
to  make.  But  we  do  not  find  it  necessary  to  decide  whether  this 
agreement  to  pay  the  $2800  in  the  manner  stipulated,  is  a  good 
consideration  to  that  amount  as  against  creditors  or  not,  because 
the  remaining  portion  of  the  consideration,  the  agreement  for 
support  for  life,  is  not  of  such  a  character  as  will  sustain  the 
deed  if  the  creditors  are  thereby  deprived  of  the  means  of  col- 
lecting their  debts.     It  is  true  that  as  between  the  parties  to  the 
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deed  it  is  a  valuable  consideration,  and  in  this  respect  a  deed 
founded  on  it  differs  from  a  gift ;  but  as  to  creditors  it  is  not 
different  from  a  deed  of  gift.  It  has  long  been  settled  that  a 
party  can  not  either  by  gift  or  in  consideration  of  an  agreement 
lor  support  for  fife,  convey  his  property  without  reserving  what 
is  amply  sufficient  for  the  payment  of  his  then  existing  debts. 
If  we  allow  the  plaintiff  the  benefit  of  the  $850  and  the  82800, 
as  a  good  consideration  to  that  extent,  there  is  still,  at  the  lowest 
estimate  of  the  property,  between  $3,000  and  $4,000  of  the  con- 
sideration accounted  for  in  no  other  way  than  by  the  agreement 
for  support.  Where  there  is  a  partial,  but  not  a  full  considers* 
tion  good  against  creditors,  whether  the  deed  is  voidable  in  toto, 
or  only  to  the  extent  of  the  want  of  consideration,  is  a  question 
not  material  in  this  case,  as  the  amount  of  the  consideration 
resting  on  the  agreement  for  support  exceeds  the  amount  of  the 
levy  in  question.  The  levy  must  prevail  over  the  deed,  unless 
the  property  of  the  grantor  not  conveyed  is  sufficient  to  prevent 
that  result. 

A  creditor  has  no  right  to  impeach  a  conveyance  of  his  debtor 
on  the  ground  that  it  was  voluntary,  or  without  sufficient  con* 
sideration,  unless  it  would  operate,  if  allowed  to  stand,  to  his 
detriment  in  the  collection  of  his  debt.  The  debtor  is  bound  to 
reserve  property  ample  for  the  payment  of  his  debts.  Whether 
the  property  reserved  is  what  will  be  deemed  ample  for  this  pur* 
pose  does  not  depend  entirely  on  the  amount  and  value,  as  the 
.  real  end  to  be  accomplished  is,  that  the  deed  or  conveyance  shall 
not  deprive  creditors  of  the  means  of  collecting  their  debts. 
Hence  the  nature  and  situation  of  the  property  is  to  be  regarded 
as  well  as  the  amount  and  value,  in  view  of  the  facilities  the 
creditors  have  left  for  the  collection  of  their  debts.  In  this  case 
the  debtor  conveyed  all  his  property  except  $100  cash  on  hand, 
and  debts  due  him.  These  debts  amounted  nominally  to  $2,075, 
due  from  various  individuals.  The  debt  of  $400  against  Sawtell 
may  be  thrown  out,  as  Sawtell  had  failed  and  become  insolvent* 
This  leaves  the  amount  due  the  grantor  $1,675.  In  relation  to 
the  Phillips  debt  of  $1,100  and  the  Bardwell  debt  of  $200,  the 
debtors  resided  out  of  this  state,  so  that  they  could  not  be  reached 
by  process  in  this  state  ;  as  debts  due  from  persons  residing  out 
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of  the  state  are  not  attachable  by  trustee  process,  except  in  some- 
particular  cases.  The  cash  on  hand  was  in  point  of  law  liable 
to  attachment  if  so  situated  that  an  officer  could  obtain  possession 
of  it  without  committing  a  trespass  on  the  person  of  the  owner ; 
but  it  is  not  probable  that  it  would  be  accessible  tor  the  purposes 
of  attachment  so  as  to  be  available  to  a  creditor,  especially  a* 
the  amount  was  so  small.  Deducting  the  $400  debt  as  worth" 
less,  there  was  but  $375  of  the  debts  reserved  by  the  grantor 
that  was  attachable,  and  that  only  by  trustee  process.  The 
grantor  owed  about  8200  besides  this  debt  for  which  the  levy 
was  made  and  the  debts  the  plaintiff  agreed  to  pay.  This  $200 
the  plaintiff  paid,  and  it  was  repaid  to  him  out  of  the  debts  the 
grantor  reserved.  There  is  another  fact  stated  worthy  of  con- 
sideration ;  that  is,  at  the  time  Fortin  Church  made  the  convey- 
ance in  question,  it  was  his  purpose  to  give  the  $1,100  debt  to- 
certain  collateral  relations  in  the  state  of  New  York,  where  the 
debtor  resided,  and  it  was  soon  after  so  disposed  of.  The  bill  of 
sale  to  the  plaintiff  also  professed  to  transfer  all  the  personal 
property  that  Fortin  Church  might  own  at  his  decease,  and  the 
parties  so  understood  its  legal  effect.  The  rule  that  a  party  who 
conveys  his  property  without  sufficient  consideration,  such  as 
will  be  valid  against  creditors,  must  reserve  property  ample  for 
the  payment  of  his  existing  debts,  is  from  its  nature  somewhat 
general  and  indefinite ;  and  whether  sufficient  is  reserved  in  a 
given  case  to  answer  this  purpose,  depends,  as  already  stated,  on 
the  amount  and  nature,  in  connection  with  the  character  and  . 
situation,  of  the  property  in  reference  to  the  facilities  it  affords 
the  creditors  for  collecting  their  debts.  We  think  upon  all  the 
facts  appearing  in  this  case  the  conveyance  must  be  regarded  as 
invalid  as  against  the  levying  creditor,  if  she  was  a  creditor  at 
the  time  of  this  conveyance,  in  respect  of  this  debt.  This  con- 
clusion is  the  more  just  since  it  appears  that  the  grantee  knew 
at  the  time  he  took  the  conveyance,  that  this  creditor  had  ren- 
dered services  for  the  grantor,  and  that  she  claimed  he  was 
indebted  to  her  for  such  services,  and  yet  he  took  the  deed  and 
bill  of  sale  without  any  provision  for  the  payment  of  this  debt* 
The  only  remaining  question  is  whether  the  county  court  erred 
in  excluding  certain  evidence  offered  by  the  plaintiff.     The  case 
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states  that  "  the  plaintiff  offered  evidence  to  prove  that  at  the 
time  of  said  conveyance  to  him,  no  actual  indebtedness  to  said 
Deborah  Church  from  said  Fortin  Church  existed  "  which  was 
excluded  by  the  court.  If  this  offer  is  to  be  construed  as  an 
offer  merely  to  show  the  time  when  the  debt  accrued ,  and  that  it 
accrued  subsequent  to  the  conveyance,  the  decision  was  errone- 
ous, as  the  evidence  would  not  Necessarily  tead  to  impeach  the 
judgment.  A  judgment,  even  between  the  same  parties,  is  con-i 
elusive  only  of  such  facts  as  must  have  been  found  to  warrant! 
the  judgment.  This  judgment  may  be  correct,  and  yet  the  debt 
not  have  existed  till  after  the  conveyance.  But  we  do  not  so 
understand  the  offer.  The  offer  evidently  was  to  show  that  no 
debt  ever  existed  on  which  the  recovery  was  had,  for  the  excep- 
tions state  that  it  appeared  that  the  judgment  was  recovered  for 
the  services  of  Deborah  Church  (Fortin  Church's  sister)  as  his 
house-keeper  from  1850  to  the  spring  of  1855.  The  deed  was 
not  executed  till  October  1855.  The  offer  therefore  must  be 
understood  as  an  offer  to  show  that  the  judgment  was  founded 
on  no  actual  indebtedness,  and  not  an  offer  to  prove  that  the  debt 
accrued  after  the  conveyance.  The  evidence  offered  tended' 
directly  to  impeach  the  judgment.  The  judgment  is  clearly 
conclusive  on  this  point  upon  Fortin  Church.  But  in  order  to 
entitle  a  creditor  to  impeach  a  conveyance  of  his  debtor  for  want 
of  sufficient  consideration  where  there  is  no  fraud,  it  must  appear 
that  he  was  a  creditor,  and  a  judgment  in  his  favor  against  the 
.  grantor  is  not  conclusive  against  the  grantee  who  is  no  party  to 
it.  He  may,  as  a  general  rule,  show  that  the  judgment  was  col- 
lusive, and  not  founded  on  an  actual  indebtedness  or  liability. 
But  in  this  case  the  plaintiff  can  not  be  regarded  as  a  stranger 
to  the  judgment,  as  it  appears  that  the  suit  was  defended  by  this 
plaintiff  not  only  as  agent  of  Fortin  Church,  but  also  in  his  own 
behalf  to  protect  the  property  conveyed  to  him  by  the  defendant 
in  that  suit.  Under  such  circumstances  the  plaintiff  can  not  be 
permitted  again  to  try  the  question  of  indebtedness.  He  is 
bound  by  the  result  of  that  suit. 

The  judgment  t>f  the  county  court  is  affirmed. 
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The  Tow*  of  Wilmington  v.  The  Town  of  Soxbbsvt. 

Pauper. 

A  pauper  who  had  a  legal  settlement  fa  the  town  of  Somerset  and  who  was, 
at  the  tine  of  the  annexation  of  one  part  of  that  town  to  Wilmington  and 
another  part  to  taattqn,  maintained  as  a  pauper  by  Somerset,  and  hired  to* 
be  kept  as  such  in  the  town  of  Wardsboro,  was  held  to  be  an  absent  person 
within  the  meaning  of  the  9th  clause  of  the  1st  section  of  the  17th  chapter 
Compiled  Statutes,  (General  Statutes,  p.  132.) 

§qch  pauper's  settlement  was  held  to  be  in  Wilmington  after  such  annexa- 
tion, because  her  "  last  dwelling  place  or  home  "  in  Somerset  before  f>ecora- 
ing  a  pauper  of  that  town,  was  in  that  part  of  Somerset  which  was 
annexed  to  Wilmington,  notwithstanding,  after  she  became  a  pauper  she 
tea*  not  kept  in  that  portion  of  the  town,  but  for  awhile  in  another  part  of 
Somerset,  and  afterwards  in  Wardsboro. 

A  pauper,  while  supported  as  such,  has  no  "  home  or  dwelling  place  "  within? 
the  meaning  of  the  statute,  (Comp.  Stat.  chap.  17  sec,  1,  clause  0.) 

Appeal  from  an  order  of  removal  of  one  Thankful  Sawtell,  a 
pauper,  from  the  town  of  Wilmington  to  the  town  of  Somerset. 
Plea,  that  the  pauper  was  unduly  removed,  and  trial  by  the  court 
at  the  September  Term,  1860,  Redfield,  Ch.  J.,  presiding,  upon 
the  following  agreed  statement  of  facts : 

"  It  is  agreed  between  the  parties  that  the  pauper,  Thankful 
§awtell,  was  born  in  Brattleboro  in  1792,  and  with  her  father, 
Richard  Sawtell,  removed  to  Somerset  in  1795.* 

That  Richard  Sawtell,  the  father,  came  to  reside  in  Somerset 
on  that  part  of  the  town  annexed  to  Wilmington  by  the  act  of 
annexation  passed  November  2nd,  1858,  and  resided  there  until 
his  decease. 

That  Thankful  Sawtell  always  resided  in  that  part  of  the 
town   annexed   to  Wilmington  until  after  she  became  a  town* 
pauper. 

That  she  was  occasionally  assisted  by  the  town  of  Somerset 
from,  1832  to  1844,  when  she  became  a  town  pauper  and  was 
wholly  supported  by  the  town. 

From  1844  to  1855  she  was  supported  by  the  town  of  Somer- 
set at  different  places  upon  said  territory  annexed  as  aforesaid 
to  Wilmington.     In  the  spring  of  1855  one  King  contracted  to 
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sqpport  and  maintain  her,  and  continued  to  support  and  maintain 
her  until  May,  1859. 

In  December,  1868,  the  oversee?  of  Somerset  paid  King  for 
supporting  and  maintaining  tar' up  to  January  1st,  1859,  at 
which  time  the  act  of  the  General  Assembly  annexing  a 
part  of  Somerset  to  Wilmington,  and  a  part  to  Stratton,  took 
effect. 

Thankful  Sawtell  remained  with  King  until  May  1859,  when 
she  wandered  from  Wardsboro,  where  King  was  then  residing, 
and  had  resided  for  the  year  preceding,  into  that  part  of  Wife 
mington,  annexed  from  Somerset,  from  whence  she  was  removed 
by  the  order  ana  warrant  of  removal,  appealed  from,  to  Somer- 
set, 9th  June,  1859. 

It  is  further  agreed  that  Richard  Sawtell  and  Thankful  Saw- 
tell  both  gained  a  settlement  in'  Somerset,  aud  gained  such 
settlement  while  residing  in  that  part  of.  Somerset  annexed  to 
Wilmington  by  the  above  mentioned  act  of  the  legislature. 

It  is  further  agreed  that  King  in  1855,  when  be  contracted  to 
support  Thankful  Sawtell,  resided  in  Somerset  in  that  part  of 
the  town  annexed  to  Stratton,  and  that  he  removed  to  Wardsboro 
in  the  spring  of  1858. 

Upon  these  facts,  the  county  court  decided  that  the  pauper 
was  duly  removed,  to  which  the  defendant  excepted. 

Chas.  Kn  FiM,  for  the  defendant. 

8.  P.  Flagg,  for  the  plaintiff. 

Pijsrpojnt,  J.  The  important  question  in  this  case  depends 
upon  the  construction  of  the  9th  clause  of  the  1st  section  of  the 
17th  chapter  of  the  Compiled  Statutes,  (General  Statutes,  p. 
132,)  relating  to  the  settlement  of  paupers,  in  connection  with 
the  facts  stated  in  the'  exceptions.  In  said  clause  it  is  provided 
that' "upon  the  division  of  any  town,  or  the  annexation  of  a  part 
of  one  town  to  another  town,  every  person  having  a  legal  set' 
tlement  therein,  but  being  absent  at  the  time  of  such  division 
or  annexation,  and  not  having  acquired  a  legal  settlement  else* 
where,  shall  have  his  legal  settlement  in  that  town,  wherein  his 
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last  dwelling  place  or  home  shall  happen  to  fall,  upon  such 
division  or  annexation."  It  seems  to  have  been  the  intention  of 
the  legislature  by  this  enactment,  to  establish  a  definite  rule,  by 
which  the  controversies  might  be  settled,  that  would  be  likely  to 
arise  upon  the  division  of  a  town,  or  the  annexation  of  a  part  of 
one  town  to  another,  as  to  the  legal  settlement  and  future  support 
of  the  class  of  persons  referred  to.  The  rule  is  an  arbitrary  one, 
like  all  the  laws  relative  to  the  support  of  paupers,  consequently 
but  little  aid,  in  its  construction,  can  be  derived  from  the  consider-1 
ation  of  any  principles  of  equity,  or  justice,  that  may  be  supposed 
to  exist  as  between  the  several  towns  to  be  affected  by  it. 

This  statute  makes  no  reference  to  the  effect  of  such  division 
or  annexation  upon  those  persons  whose  "  dwelling  place  or 
home  "  is  in  the  divided  town,  or  in  the  annexed  portion  of  a 
town,  at  the  time  of  such  division  or  annexation  ;  but  such  per- 
sons are  left  to  the  operation  of  the  general  principle  applicable 
to  such  cases.  The  rule  established  in  such  cases  in  the  neigh- 
boring states,  (as  shown  by  the  adjudged  cases  to  which  we 
have  been  referred  iu  the  argument,)  whose  pauper  laws  are 
similar  to  our  own,  seems  to  be,  that  such  persons  stand  in  the 
same  relation  to  the  town  to  which  the  territory  in  which  they 
lived  was  annexed,  as  regards  their  settlement  therein,  as  they 
occupied  to  the  town  from  which  such  territory  was  taken,  there 
being  no  express  statutory  provision  on  the  subject.  Probably 
a  similar  rule  would  be  held  to  prevail  here,  but  that  point  we 
are  hot  now  called  upon  to  decide. 

That  part  of  the  statute  now  under  consideration  applies  only 
to  that  class  of  persons  who,  having  a  legal  settlement  in  the 
town  that  is  divided,  or  a  part  of  which  is  annexed  to  another, 
are  absent  when  the  division  or  annexation  takes  place  ;  and  of 
such  persons  it  is  declared  that  they  shall  have  their  legal  settle- 
ment in  that  town  wherein  their  last  dwelling  place  or  home 
shall  happen  to  fall.  This  statute  will  admit  of  no  other  rea- 
sonable construction  than  that  the  towns  referred  to,  are  those 
whose  territorial  limits  are  altered  by  such  division  or  annexa- 
tion ;  the  indirect  purpose  was,  to  establish  a  basis  upon  which 
the  settlement  of  this  class  of  persons  and  the  consequent  burden 
of  their  support,  if  necessary \  should  be  distributed  between 
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such  towns  after  their  boundaries  are  so  changed,  and  that 
is  accomplished  by  fixing  their  settlement  in  the  one  town 
or  the  other,  according  to  the  place  where  the  last  dwelling 
place  or  home  of  the  absent  person  shall  be  found  to  have 
been. 

It  appears  from  the  agreed  settlement  of  facts,  that  the  pauper^ 
Thankful  Sawtell,  had  a  legal  settlement, in  Somerset,  at  the  time 
a  part  of  that  town  was  annexed  to  the  town  of  Wilmington, 
and  that  she  always  resided  and  had  her  home  in  that  part  of 
the  town  of  Somerset  that  was  so  annexed  to  Wilmington,  until 
1844,  when  she  became  a  town  pauper  and  was  wholly  supported 
by  the  town.  From  this  time  forward  the  town  of  Somerset 
continued  to  support  the  pauper,  sometimes  in  Somerset  and  some 
of  the  time  out  of  said  town,  until  the  1st  of  January,  1859, 
when  the  act  annexing  a  part  of  Somerset  to  Wilmington  took 
effect.  At  that  time  she  was  living  with  one  King  in  the  town 
of  Wardsboro,  who  was  supporting  her  there  for,  and  as  a 
pauper  of,  the  town  of  Somerset. 

Upon  these  facts  the  question  arises  whether  the  pauper  ou 
the  first  of  January,  1859,  was  such  an  absent  person  as  is 
referred  to  in  the  statute,  so  that  by  operation  thereof  her  legal 
settlement  became  fixed  in  that  town  within  the  then  limits  of 
which  her  last  dwelling  place  or  home  was. 

It  is  well  settled  that  while  she  was  being  supported  by  the 
town  of  Somerset,  she  could  not  have  a  residence  in  any  other 
place  within  the  meaning  of  that  term,  as  used  in  the  st  at  cites 
regulating  the  settlement  of  paupers.  Her  living  in  any  other 
town,  no  matter  for  how  long  a  period,  would  not  give  her  a 
settlement  therein.  Her  residence  in  contemplation  of  law 
would  still  be  in  the  town  from  which  she  derived  her  support. 
She  could  not  even  "  come  to  reside  "  in  any  other  town  while  so 
supported  there  by  the  town  of  Somerset,  so  as  to  be  made  the 
subject  of  an  order  of  removal. 

Neither  can  such  pauper,  while  in  the  charge  of  the  overseer 
of  the  poor,  and  supported  by  the  town  of  Somerset,  have  a 
"  dwelling  place  or  home/'  within  the  meaning  of  those  words 
as  used  in  that  part  of  the  statute  now  under  consideration. 
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The  dwelling  place  or  home  here  referred  to  is  evidently  one 
that  the  pauper  has  obtained,  procured,  or  occupied,  of  his  own 
will,  or  through  some  voluntary  agency  of  his  own,  or  that  of 
connections  or  friends,  a  place  of  abode  that  can  properly  be 
called  his,  in  the  selection  or  enjoyment  of  which  he  may  be 
supposed  to  have  been  a  free  agent,  or  at  least  one  that  he  was 
allowed  to  occupy  and  enjoy  as  his  home,  independent  of  the 
compulsory  charity  of  the  town. 

Paupers  while  in  charge  of  the  overseer  of  the  poor,  or  being 
supported  by  the  town,  have  no  choice  as  to  the  place  where  they 
live.  They  abide  where  the  town  provides  a  place.  They  are 
wholly  subject  to  the  will  and  control  of  the  overseer  of  the 
poor  in  this  respect.  There  is  no  particular  place  that  they  can 
call  their  home.  If  one  of  the  paupers  of  Somerset  had  been 
kept  by  the  town  on  that  part  set  to  Wilmington,  or  if  they  had 
all  been  kept  there  in  a  poor  house  procured  by  the  town  for 
that  purpose,  the  annexation  would  not  transfer  such  pauper  or 
paupers.  Such  a  case  then  would  be  no  such  connection  of  the 
paupers  with  the  territory  by  virtue  of  a  residence  there,  or  as 
being  inhabitants  of  it,  as  is  necessary  in  order  that  a  transfer 
of  the  territory  should  operate  to  transfer  their  legal  settlement 
in  Somerset,  or  to  transfer  them  as  inhabitants  of  such  territory, 
to  the  town  of  Wilmington.  If  their  settlement  is  transferred 
at  all,  it  must  be  by  virtue  of  some  other  principle. 

This  point  is  fully  decided  in  several  cases  in  Massachusetts 
and  Connecticut,  which  have  been  referred  to  in  the  argument, 
and  it  is  not  necessary  to  refer  to  them  again  here. 

In  this  case  the  pauper  was  not  upon  the  territory  transferred, 
or  within  the  town  of  Somerset,  at  the  time  of  annexation,  but 
was  in  fact  in  the  town  of  Ward9boro. 

That  the  pauper  was  absent  from  the  town  of  Somerset  on 
the  1st  of  January,  1859,  in  fact,  must  be  conceded,  but  it  ra 
said  that  being  a  pauper  and  supported  by  the  town,  at  the 
time,  she  is  to  be  regarded  in  law  as  in  the  town  and  not 
absent,  and  that  the  statute  has  reference  only  to  those  persons 
who,  having  a  legal  settlement  in  a  town,  are  absent  therefrom, 
under  such  circumstances  that  a  new  settlement  might  be  gained 
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in  another  town  by  remaining  therein  a  sufficient  length  of  time. 
There  is  nothing  in  the  statute  indicating  an  intention  to  make 
any  such  distinction,  or  to  show  that  the  word  "  absent "  was 
used  in  a  limited  or  restricted  sense,  or  that  those  who  had 
become  paupers  were  not  subject  to  its  operation,  as.  well  as 
those  who  might  subsequently  become  so.  If  it  had  been  the 
design  of  the  legislature  so  to  restrict  its  operation,  it  seems  to 
us  it  would  have  been  expressed,  by  some  words  of  limitation, 
but  instead  of  that,  the  language  is  of  the  most  general  and 
comprehensive  character.  "  Every  person  having  a  legal  set* 
tlement  therein  "  are  words  that  include  those  who  are  charge- 
able as  well  as  those  who  are  not.  The  words  "  not  having 
acquired  a  legal  settlement  elsewhere"  do  not  qualify  the 
former  words.  In  fact,  that  expression  is  wholly  inoperative, 
for  if  a  settlement  had  been  gained  elsewhere,  then  the  former 
settlement  was  thereby  lost,  and  the  person  would  have  no  legal 
settlement  in  the  divided  town,  and  of  course  would  not  be  within 
the  statute  at  all. 

The  legislature  by  using  the  general  word  "  absent "  without 
qualification,  to  designate  the  class  of  persons  referred  to,  and 
the  words  "dwelling  place  or  home"  to  designate  the  place 
where  the  settlement  is  declared  to  be,  seem  to  have  intention- 
ally avoided  the  use  of  all  those  words  that  have  been  restricted 
in  their  meaning  in  the  construction  of  the  laws  relative  to 
the  settlement  of  paupers,  and  to  have  put  the  residence  of 
the  persons  referred  to,  as  regards  their  settlement,  upon  the 
broad  basis,  that  all  such  persons  who  are  out  of  the  town  at 
the  time  its  territory  is  set  off,  living  elsewhere  and  having  no 
home  within  it,  in  fact,  shall  have  tbeir  settlement  in  that  one 
of  the  two  towns  within  whose  limits  the  place  of  such  per- 
son's last  dwelling  or  home  shall  be  found,  and  that  without 
reference  to  the  place  where  such  person  resided  in  said  town 
when  the  settlement  was  gamed,  that  being  a  matter  wholly 
immaterial,  the  sole  object  being  to  divide  the  burden  of  sup- 
porting the  paupers  of  the  town  whose  limits  have  been  con* 
tracted,  as  between  such  towns  and  the  adjoining  town,  whose 
.  limits  by  the  same  process  have  been  enlarged,  so  far  at  least  as 
the  class  of  persons  referred  to  are  concerned. 
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In  this  view  of  the  statute,  the  settlement  of  the  pauper, 
in  this  case,  became  fixed  in  Wilmington  by  operation  of  the  act 
of  annexation. 

The  judgment  of  the  county  court  is  reversed,  and  judgment 
entered  that  the  pauper  was  unduly  removed,  and  that  the 
defendants   have  their  cost. 


Abial  Richardson,  appellant,  v.  Caroline  Richardson  and 
Barna  A.  Cook,  executors  of  the  last  will  of  Warren  B. 
Richardson. 

Witt.     Witness.     Evidence. 

The  executor  of  a  will  who  takes  no  benefit  under  it,  is  a  competent  witness 
to  its  execution. 

The  declarations  of  a  testator  made  after  the  execution  of  a  will  and  on  a 
different  occasion,  that  he  was  induced  to  make  the  will  by  undue  influence, 
are  not  admissible  to  prove  the  fact  of  such  undue  influence. 

Appeal  from  the  decision  of  the  probate  court  for  the  district 
of  Westminster,  admitting  to  probate  the  last  will  of  Warren  B. 
Richardson,  deceased. 

The  cause  was  tried  by  jury  at  the  September  Term,  1860, 
Redfield,  Ch.  J.,  presiding. 

It  appeared  on  trial  that  the  instrument  propounded  was  exe* 
euted  by  the  testator  at  Springfield,  Vermont,  on  the  17th  of 
September,  1857,  in  the  presence  of  Henry  Closson,  Emily  W. 
Glosson,  and  Barna  A.  Cook,  who  subscribed  their  names  there* 
unto  as  witnesses.  The  appellees  having  proved  the  execution  of 
the  will  by  the  above  named  witnesses,  proposed  to  read  the 
same  to  the  jury,  but  it  appearing  that  Barna  A.  Cook,  one  of 
the  subscribing  witnesses,  was  also  one  of  the  executors  named 
in  the  will,  the  appellants  objected,  but  the  court  overruled  the 
objection,  and  permitted  the  will  to  be  read,  to  which  the  appel- 
lants excepted. 
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The  appellants  also  gave  evidence  tending  to  show  that  on  the 
morning  of  the  16th  of  September,  1857,  the  testator's  wife, 
Caroline  Richardson,  was  heard  to  say  to  the  testator,  "  You 
have  put  it  off  long  enough,  and  now  you  have  got  to  go  to-day 
and  have  it  made/'  that  upon  the  witness  entering  the  room  said 
Caroline  stated  that  she  "  had  been  telling  Warren  to  go  and 
have  a  truss  made,"  to  which  the  testator  then  made  no  reply ; 
that  while  the  testator  was  preparing  to  go  that  morning  he 
asserted  that  he  did  not  feel  able  to  go,  that  he  placed  both  his 
hands  upon  his  abdomen  and  said  he  felt  sore  and  lame  and  did 
not  feel  able  to  be  about,  that  he  appeared  to  walk  with  difficulty 
and  sh%d  tears  ;  that  he  went  to  Chester  that  day  and  staid  that 
night  at  the  house  of  Barn  a  A.  Cook,  and  on  the  morning  of  the 
17th  of  September  Barna  A.  Cook  accompanied  the  testator  to 
Springfield  and  to  the  office  of  Henry  Closson,  when  and  where 
the  will  was  executed;  that  on  the  morning  of  the  18th  of 
September  the  testator  (having  returned  to  Chester  the  night 
before)  went  to  the  house  of  his  brother  Thomas,  and  then 
called  out  his  brother  Silas,  who  was  then  visiting  there,  saying 
to  him,  i:  Silas,  I  have  got  something  on  my  mind  that  I  want  to 
tell  you.  I  can  not  let  you  go  back  west  without  telling  you 
how  I  feel  and  what  I  have  done.  I  have  made  a  will,  and  it 
does  great  injustice  to  father  and  mother.  For  myself  I  am 
satisfied  with  the  law  as  it  stands  with  reference  to  the  disposi- 
tion of  property.  I  always  intended  that  Thomas'  children 
should  have  a  part  of  my  property.  I  am  not  satisfied  with  my 
will.  I  made  it  to  satisfy  my  wife.  I  am  liable  to  sudden 
death,  and  want  you  should  remember  this  conversation,  but*I 
want  you  should  keep  this  talk  a  secret,  for  if  my  wife  or  Cook's 
folks  knew  what  I  have  said  to  you  I  shall  have  no  more  peace 
day  or  night.  You  heard  what  my  wife  said  at  Putney  the 
morning  I  left.  It  was  not  a  truss  she  was  speaking  about,  but 
a  will ;"  that  during  this  conversation  with  Silas  the  testator  was 
greatly  affected  and  shed  tears. 

The  evidence  also  tended  to  show  that  after  the  execution  of 
the  will  in  controversy,  he  was  depressed  in  spirits,  was  more 
reserved  and  less  sociable  than  before  ;  that  he  was  heard  talk- 
ing to  himself  and  gesticulating  when  no  one  was  supposed  tp 
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be  within  hearing  or  seeing  distance,  and  that  this  condition  of 
thing*  continued  to  exist  until  April,  1868*  when  he  committed 
suicide. 

At  this  stage  of  the  case  the  counsel  for  the  appellant  stated 
to  the  court  that  they  had  no  further  testimony  by  which  to 
prove  the  fact  of  the  exercise  of  undue  influence  by  the  wife  of 
the  testator  or  by  Cook,  in  procuring  the  execution  of  the  will, 
except  testimony  of  the  same  character  as  is  above  set  forth, 
and  that  they  did  not  consider  that  there  was  any  testimony  in 
the  case  tending  to  show  such  fact  of  undue  influence,  which  it 
was  profitable  to  argue  to  the  jury,  except  the  declarations  of 
the  testator,  maae  after  the  execution  of  the  will4  and  not  on  the 
same  occasion,  and  the  court  having  intimated  that  they  should 
charge  the  jury  that  the  testimony  of  such  declarations  was  not 
competent  evidence  to  establish  the  fact  of  the  exercise  of  such 
undue  influence,  the  appellant  submitted  to  a  verdict,  affirming 
the  decree  of  the  probate  court,  with  leave  to  except  upon  this 
point. 

The  appellant  in  opening  his  defence  to  the  jury  stated  that 
he  should  rely  solely  upon  the  fact  of  the  will  being  procured 
by  the  undue  influence  of  the  wife  of  the  testator  and  Barna  A. 
Cook. 

P.  T.  WaMurn,  for  the  appellant. 

H  E.  Stoughton,  for  the  executors. 

«  Poland,  Ch.  J.  The  first  question,  whether  an  executor, 
who  takes  no  benefit  under  a  will,  is  a  good  witness  to  its  execu- 
tion, seems  very  well  settled  by  authority. 

It  was  so  decided  in  Sears  v.  Dillingham,  12  Mass.  358,  where 
the  precise  point  was  before  the  court,  and  under  a  statute  iden- 
tical with  our  own.  It  is  said  by  Ch.  J.  Pabkbr  in  that  case, 
that  such  is  the  English  rule.  And  it  seems  to  have  been  settled 
so  in  the  case  of  Phipps  et  at.  v.  Pitcher,  6  Taunt.  220,  (E.  C. 
L,  1  Vol.  363,)  which  was  a  case  sent  to  the  court  of  common 
pleas  from  the  court  of  chancery  for  their  opinion  on  the  point. 
The  point  is  decided  in  the  same  Way  in  Connecticut ;  Qometock 
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v.  Hbdlyson,  8  Coon.  254.  Also  in  New  Jersey  j  Dew  v.  4&n, 
1  Pennington  85.  Also  in  Virginia ;  Ooalter  v.  Bryan,  1  Grafton 
18.  Also  in  Pennsylvania  ;  Vansant  v.  BoiUau,  1  Binn.  444. 
The  only  case  cited  by  the  plaintiff  aa  supporting  the  oonteary 
is  that  of  Barrett  v.  Szlliman,  16  Barb.  N.  T.  Sup.  Ct.  198,  a  oasa 
decided  by  the  supreme  court  of  the  hird  judicial  district  in  New 
York.  Harris,  J.,  who  gave  the  opinion  in  that  case,  state* 
that  by  the  common  law  the  executor  is  not  a  competent  witness 
to  a  will,  but  he  cites  no  English  case  or  author,  to  sustain  him. 
He  quotes  a  case  from  South  Carolina,  Taylor  v.  Taylor,  1  Rich, 
531,  and  two  cases  from  North  Carolina,  Thicker  v.  Tucker,  & 
Iredell  161 ,  and  Allison**  Executors  v.  Allison^  4  Hawks.  141,  to 
show  that  in  those  states,  an  executor  is  held  not  to  be  a  compej- 
tent  witness  to  a  will.  But  in  a  note  by  Judge  Pbrkmts  to. 
Jaraan  on  Wills,  1  Vol.  p.  66,  these  cases  are  cited,  and  it  i* 
stated  that  they  decide  that  the  executor  Is  a  good  witness  to  a 
will  disposing  of  real  estate,  but  not  to  a  will  of  personalty, 
because  the  statutes  of  those  states  give  an  executor  commissions 
upon  the  personalty,  placing  the  executor  much  upon  the  same 
ground  as  a  legatee  under  the  will.  With  this  explanation  of 
these  cases,  they  afford  very  little  authority  for  the  plaintiff's 
position  under  our  statute. 

It  is  held  by  Judge  Harris  in  the  same  case,  that  the  execu- 
tor may  be  rendered  a  competent*  witness,  by  his  renunciation  of 
his  executorship.  It  is  not  very  apparent  how  this  could  be,  if 
be  was  not  a  credible  or  competent  witness  at  the  time,  by  reason 
of  his  then  having  an  interest  under  the  will  by  being  named  as 
an  executor  therein,  for  all  the  authorities  now  agree,  that  the 
validity  of  the  will  in  this  respect,  depends  upon  the  compe- 
tency of  the  witness  at  the  time,  and  not  when  the  will  is 
propounded,  and  this  seems  to  stand  on  the  soundest  foundation 
in  reason. 

The  executor  was  offered  as  a  witness  to  establish  the  execu- 
tion of  the  will,  and  rejected,  although  he  offered  to  renounce 
his  executorship,  because  he  was  also  a  trustee  under  the  will  of 
the  bulk  of  the  estate,  and  therefore  interested  to  have  the.  will 
sustained. 
Iff 
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The  decision  excluding  the  executor  as  a  witness  at  the  trial, 
was  proper  enough  for  aught  we  can  see.  In  Sears  v.  Dilling- 
ham, 2  Mass.,  the  executor  was  rejected  as  a  witness  on  the  trial, 
as  the  court  held,  that  being  a  party  to  the  record  he  might  be 
liable  for  costs,  but  that  his  interest  arose  from  the  liability  he 
had  taken  upon  himself,  and  not  from  any  benefit  he  derived 
under  the  will. 

Notwithstanding  what  is  stated  by  Judge  Harris,  as  to  the 
executor  not  being  a  competent  witness  to  the  will,  and  after  he 
was  rejected  as  a  witness  at  the  trial,  no  question  seems  to  have 
been  made  that  the  will  was  invalid  by  reason  of  not  having  * 
been  attested  by  a  sufficient  number  of  competent  witnesses,  and 
the  court  proceed  to  dispose  of  the  case  upon  other  questions, 
and  the  will  was  finally  held  invalid  on  two  grounds :  want  of 
sufficient  capacity  in  the  testatrix,  and  because  it  was  not  declared 
by  her  to  be  her  will  in  the  presence  of  the  witnesses,  as  the  New 
York  statute  requires. 

The  questions  decided  appear  to  have  been  properly  disposed 
of,  but  it  appears  they  were  not  all  treated  in  the  most  logical 
way  by  Judge  Harris  in  his  opinion. 

If  the  question  were  new,  we  see  no  good  reason  why  the 
executor  is  not  a  credible  or  competent  witness  to  a  will,  under 
which  he  takes  no  interest,  but  is  named  as  executor.  It  is  at 
the  time  altogether  contingent  and  uncertain  whether  he  will 
ever  be  called  upon  to  perform  the  duty  of  executor.  He  may 
die  before  the  testator.  The  testator  may  revoke  the  will,  or 
make  a  new  one,  and  appoint  another  executor.  But  if  it  be 
regarded  as  settled  at  the  time,  that  he  is  to  be  executor,  the 
only  interest  he  can  be  said  to  acquire  is  to  perform  a  service, 
for  which  he  is  to  receive  a  bare  compensation,  just  in  pro- 
portion to  the  service  performed.  This  can  hardly  be  regarded 
as  a  legal  interest,  by  any  rule  that  has  ever  been  recognized  in 
the  law. 

If  a  fixed  per  cent,  were  given  by  law,  irrespective  of  the 
actual  services  performed,  it  would  be  quite  a  different  case. 

The  other  question,  as  to  the  effect  of  the  testator's  declara- 
tions alter  the  execution  of  the  will,  that  he  was  induced  to 
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make  it  by  the  influence  of  his  wife,  was  fully  settled  in  the 
ease  of  Robinson  v.  Hutchinson,  26  Vt.  88,  upon  a  very  full 
argument,  and  great  consideration,  and  we  think  upon  grounds 
satisfactory  both  in  reason,  and  upon  authority. 

The  judgment  is  affirmed,  with  costs  in  this  court,  and  ordered 
to  be  certified  to  the  probate  court. 


Rubl  L.  Winn  v.  Jonathan  Sprague,  app&ant. 

Book  Account.     Contract    Practice?   Supreme  Court.      Parent 
and  Child* 

The  defendant's  cattle  having  trespassed  upon  the  plaintiff's  land  and  dam* 
aged  his  crop  of  oats,  through  the  defect  of  a  division  fence  which  both 
parties  were  under  an  equal  obligation  to  keep  in  repair,  the  defendant  told 
the  plaintiff  that  he  would  allow  him  what  was  right  for  the  oats  when  they 
came  to  settle.  Held,  that  this  was  not  sufficient  to  warrant  a  recovery  by 
the  plaintiff  in  book  account  for  the  damage  to  the  oats. 

The  plaintiff  hired  out  his  minor  son  to  the  defendant,  and  while  he  was  at 
work  for  the  defendant,  the  plaintiff  remarked  to  the  defendant  that  he  (the 
plaintiff)  should  let  hh  son  have  half  his  wages.  Held,  that  these  facts  did 
not  constitute  any  implied  authority  from  the  plaintiff  to  the  defendant  to 
pay  the  amount  of  the  boy's  wages  to  the  boy  himself. 

Where  the  defendant  is  the  excepting  party,  and  the  plaintiff  fails  to  appear 
In  the  Supreme  court,  the  court  will  not  treat  the  plaintiff  as  haying  become 
non-suit,  but  will  hear  the  defendand  ex  parte  upon  his  exceptions. 

Book  Account.    The  facts  of  this  case  sufficiently  appear 
from  the  opinion  of  the  court. 
The  defendant  excepted  to  the  judgment  of  the  county  court. 

H.  N.  Exx  and  C.  N.  Davenport,  for  the  defendant. 

No  appearance  for  the  plaintiff. 

Kellogg,  J.    This  was  an  action  on  book  account,  and  the 
questions  made  on  the   defendant's  exceptions  relate  to  the 
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allowance  by  the  auditor  of  item  No.  9  of  the  plaintiff's  account, 
and  the  disallowance  of  a  portion  of  items  numbered  20  and  21 
of  the  defendant's  account. 

Item  No.  9  of  the  plaintiff's  account  was  for  damage  done  by 
the  cattle  of  the  defendant  to  a  field  of  oats  belonging  to  the 
plaintiff,  which  was  charged  by  the  plaintiff  and  allowed  by  the 
auditor  at  the  sum  of  five  dollars.  The  auditor  reports  that  the 
cattle  of  the  defendant  crossed  the  line  fence  between  lands  of 
the  parties,  and  got  into,  and  dlstroyed,  the  plaintiff's  oats  then 
growing  in  his  field.  The  fence  was  not  a  lawful  or  sufficient 
fence,  but  was  such  as  the  parties  supposed  would  be  sufficient 
to  protect  their  fidhls,  and  it  was  undivided,  and  it  was  equally 
the  duty  of  the  plaintiff  and  defendant  to  keep  it  in  repair. 
Sometime  in  the  fall  after  the  damage  to  the  field  of  oats,  the 
defendant's  cattle  got  into  the  plaintiff's  field  again,  and  did 
some  trifling  damage,  when  the  defendant  was  notified,  and, 
being  then  reminded  by  the  plaintiff  of  the  damage  which  the 
cattle  had  before  done  to  the  oats,  he  thereupon  told  the  plaintiff 
that  he  would  allow  to  him  what  was  right  for  the  oats  when 
they  came  to  settle.  The  alleged  liability  of  the  defendant  for 
this  item  rests  upon  this  undertaking.  Without  this  undertak- 
ing, the  utmost  that  could  be  claimed  by  the  plaintiff  in  respect 
to  the  damage  to  his  oats  by  the  defendant's  cattle  was  that  the 
defeudant  was  a  tort  feasor,  and,  as  such,  liable  in  an  action  of 
trespass ;  and  it  might  with  good  reason  be  said  that  the  damage 
happened  as  much  in  consequence  of  the  fault  of  the  plaintiff  as 
of  the  defendant,  each  being  under  a  common  and  equal  obliga- 
tion to  maintain  the  division  fence  so  that  it  should  be  lawful 
and  sufficient.  The  plaintiff  certainly  could  not  have  maintained 
assumpsit,  if  he  could  have  maintained  any  other  action,  for 
this  damage  ;  and,  to  warrant  a  recovery  for  it  on  book,  there 
must  have  been  what  would  amount  to  the  consent  of  both  par- 
ties that  it  should  be  considered  as  matter  resting  in  contract, 
and  to  be  adjusted  on  the  settlement  of  their  book  account  as  a 
part  thereof ;  Stearns  v.  Dillingham,  22  Vt.  624.  We  do  not 
think  that  there  is  enough  found  by  the  auditor  to  convert  the 
plaintiff's  claim  into  a  matter  of  contract.  No  sum  was  men** 
'tionecj  as  the  amount  of  the  damage  to  be  allowed,  and  nothing 
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appears  in  the  auditor's  report  to  show  that  the  defendant 
expected  that  he  was  changing  the  form  of  any  liability  which 
be  was  under  to  the  plaintiff  on  account  of  this  drainage, — and 
much  less  to  show  that  he  contemplated  a  change  of  his  liability 
from  the  form  of  tort  into  that  of  an  item  on  book  account* 
We  think  that  the  defendant's  declaration  to  the  plaintiff  that  he 
would  allow  him  what  was  right  for  the  oats  when  they  came  to 
settle  should  be  interpreted  only  as  an  admission  of  some  liability 
on  that  account,  and  not  as  expressive  of  a  consent  to  a  change 
in  the  form  of  that  liability*  The  allowance  of  this  item, 
as  an  item  in  the  plaintiff's  book  account  was,  in  our  opin- 
ion, erroneous,  and  the  amount  of  the  same  should  be  deducted 
from  the  balance  reported  by  the  auditor  as  due  to  the* 
plaintiff. 

Items  numbered  20  and  2l  of  the  defendant's  account  were 
for  money  paid  by  him  to  the  plaintiff's  minor  son,  David,  for 
David's  work  charged  in  item  No.  7  of  the  plaintiff's  account, 
which  was  performed  by  David  under  a  contract  made  by  the 
defendant  with  the  plaintiff.  There  was  no  controversy  as  to 
the  amount  of  the  charge.  The  plaintiff  told  the  defendant* 
while  David  was  at  work  for  him,  that  he  (the  plaintiff,)  should 
let  David  have  half  of  his  wages,  but  he  never  gave  to  the 
defendant  any  express  authority  to  pay  David's  wages  to  him. 
The  auditor  reports  that  the  defendant  paid  to  David  the  sum  of 
$3  25  as  charged  in  said  items  numbered  20  and  21,— of  which 
sum  the  auditor  allowed  to  the  defendant  $2.42,  the  same  being 
one-half  of  the  amount  of  David's  wages  as  charged  in  item  No. 
7  of  the  plaintiff's  account,  and  disallowed  the  remainder, 
amounting  to  83  cents.  The  auditor  having  reported  that  the 
defendant  had  no  express  authority  from  the  plaiutiff  to  pay  to 
David  the  amount  of  his  wages*  the  defendant  now  claims  that 
such  an  authority  should  be  implied  upon  the  facts  reported  as 
above  stated.  Jfo  exceptions  were  taken  by  the  plaintiff  to  the 
allowance  to  the  defendant  of  so  much  of  the  payments  made  by 
the  defendant  to  David  as  was  equal  to  one  half  of  David's 
wages  while  in  the  service  of  the  defendant ;  and  .the  auditor,  in 
disallowing  the  remainder  of  the  payments  made  by  the  defen- 
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dant  to  David,  must  have  found  that  the  plaintiff  did  not  receive 
any  benefit  from  the  payments  so  disallowed.  The  contract  for 
the  labor  of  David  having  been  made  by  the  defendant  with  the 
plaintiff,  and  no  express  authority  having  been  given  by  the 
plaintiff  to  the  defendant  to  pay  any  thing  to  David  on  account 
of  the  wages  of  that  labor,  the  plaintiff's  right  to  those  wages 
would  seem  clear;  and  the  defendant  must  show  an  implied 
authority  arising  from  the  course  of  dealing  between  the  parties 
to  warrant  the  allowance  which  he  now  claims.  The  facts 
reported  do  not,,  as  we  think,  warrant  the  conclusion  that  David 
had  any  implied  authority  from  the  plaintiff  to  receive  more  than 
one-half  of  the  wages  of  his  labor  for  the  defendant ;  and  we 
'think  that,  beyond  that  limit,  the  defendant  had  no  implied 
authority  to  make  any  payment  to  David. 

The  judgment  of  the  county  court  for  the  plaintiff  is  reversed, 
and,  on  motion  of  the  defendant,  the  case  is  remanded  to  that 
court  to  render  judgment  in  favor  of  the  plaintiff  for  the  balance 
reported  by  the  auditor  as  due  to  him,  deducting  therefrom  the 
amount  allowed  by  the  auditor  on  item  No.  9  of  the  plaintiff's 
account,  and  also  for  the  taxation  and  allowance  of  costs.  The 
defendant  to  be  allowed  his  costs  in  this  court 


Notx,  by  Kellogg,  J.  In  this  case,  there  was  no  appearance  in  this  court 
by  or  for  the  plaintiff ;  bat,  the  defendant  being  the  excepting  party,  the 
court  decided,  as  a  matter  of  practice,  that  the  plaintiff  should  not  be  treated 
at  having  become  non-suit,  and  that  the  case  should  be  heard  on  the  defen- 
dant's exceptions.  The  case  was  then  argued  by  Messrs.  H.  N.  Hix  and  C. 
N.  Davenport  for  the  defendant  ex  parte. 
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Eddy  v.  Davis. 

Lewis  S.  Eddy  v.  Silas  Davis. 

Replevin.  '  Goods. 

In  the  first  clause  of  section  14,  chapter  33,  Comp.  Stat.,  (Gen.  Stat.  p.  320, 
sec.  13,)  providing  that  the  action  of  replevin  may  be  maintained  for  goods 
unlawfully  taken  or  detained  from  the  o*ner  thereof,  the  term  "goods" 
includes  both  animate  and  inanimate  movable  property. 

Replevin  for  seven  cattle  belonging  to  the  plaintiff,  and 
alleged  to  have  been  unlawfully  taken  and  detained  by  the  defen- 
dant. Flea,  the  general  issue,  and  trial  by  jury  at  the  September 
Term,  1861,  Barrett,  J.,  presiding. 

The  defendant  requested  the  court  to  charge  the  jury  that 
the  action  could  not  be  maintained,  it  being  conceded  by  the 
plaintiff  that  the  cattle  in  question  had  not  been  taken  by  virtue 
of  any  attachment  or  execution,  and  that  if  the  action  could  be 
maintained  at  all,  it  could  be  only  under  the  first  clause  of  the 
14th  section  of  chapter  33  of  the  Compiled  Statutes,  relating  to 
replevin. 

The  court  declined  to  charge  as  requested,  to  which  the 
defendant  excepted. 

A.  Stoddard  and  Butler  &  Wheeler,  for  the  defendants. 

C.  B.  Eddy  and  H.  E.  Stoughton,  for  the  plaintiff. 

Kellogg,  J.  This  is  an  action  of  replevin  for  seven  cattle, 
of  which  the  plaintiff  claimed  to  be  the  owner,  and  which,  as 
he  alleges,  were  taken  and  unlawfully  detained  from  him  by  the 
defendant. 

It  has  been  settled  that  the  action  of  replevin  can  not  be 
maintained  in  this  state  as  an  adversary  suit  at  common  law,  and 
is  to  be  supported  only  in  the  cases  in  which  it  is  authorized  by 
statute ;  BxdTdy  et  ah  v.  Smith  et  ah,  Brayton  38  ;  Taggart  v. 
Hart,  %b.  215 ;  Qlover  v.  Chase,  27  Vt.  533  ;  Bennett  et  ah  v.' 
Allen,  30  Vt.  684.  The  right  of  the  plaintiff  to  maintain  this 
action  accordingly  depends  upon  the  provisions  of  the  statute  of 
replevin  ;   (Comp.  Stat.  chap.  33,  p.  267,  et  seq.)     The  14th 
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section  of  the  chapter  referred  to  provides  that  "  when  any  goods 
of  the  value  of  more  than  twenty  dollars,  shall  be  unlawfully 
taken,  or  unlawfully  detained,  from  the  owner  or  tie  person 
entitled  to  the  possession  thereof,  or  when  any  goods  or  chattels* 
of  that  value,  which  are  attached  on  mesne  process,  or  taken  in 
execution,  are  claimed  by  any  person  other  than  the  defendant 
in  the  suit,  or  debtor  in  the  execution,  on  which  they  are  so 
taken  or  attached,  such  owner  or  other  person  may  cause  them 
to  be  replevied,"  etc.  It  is  conceded  that  if  this  action  can  not  be 
supported  as  coming  within  the  first  clause  of  this  section,  it 
must  fail ;  as  it  clearly  does  not  tome  within  any  of  the  other 
provisions  of  the  statute  allowing  the  action  of  replevin.  The 
defendant  insists  that  the  term  good*,  as  used  in  this  section,  is 
applicable  only  to  inanimate  property,  and  can  not  be  applied  to 
such  property  as  the  cattle  described  in  the  plaintiff's  declara* 
tion ;  that  while  the  term  chattels  includes  in  its  signification 
both  animate  and  inanimate  property,  the  term  goods  is  limited* 
and  refers  only  to  inanimate  movables  ;  and  that  as  cattle  are 
chattels,  and  not,  goods*  according  to  the  recognized  use  and  sig- 
nification of  these  terms,  the  plaintiff's  action  in  this  case  can 
not  be  maintained.  In  general  use,  the  term  goods  is  commonly 
applied  to  inanimate  movables,  but  its  full  signification,  especially 
in  its  legal  sense,  has  a  larger  or  more  extensive  application. 
Webster,  an  approved  lexicographer,  defines  the  term  as  signi- 
fying ''  movables,  household  furniture,  personal  or  movable 
estate,  as  horses,  cattle,  utensils,"  etc.  The  primary  meaning  of 
the  term  refers  to  movable  property,  whether  animate  or  inani- 
mate. Biens,  bona,  says^Sir  Edward  Coke,  are  words  which 
include  all  chattels,  as  well  real  as  personal ;  Co.  Litt.  118,  b. 
In  this  sense,  the  word  goods  is  used  in  the  ancient  and  well 
known  form  of  the  solemnization  of  matrimony,  contained  in  the 
book  of  Common  Prayer:  *  *  *  "  with  all  my  worldly 
goods  I  thee  endow!"  etc.  This  larger  sense  of  the  term  has 
always  been  adopted  in  the  construction  of  wills,  whenever 
necessary  to  carry  into  effect  the  intent  of  the  testator  ;  and  the 
same  rule  of  construction  should  be  applied  to  a  statute  as  to  a 
will,  whenever  necessary  to  carry  into  effect  the  apparent  inten- 
tion of  the  legislature.    The  same  extended  meaning  has  been 
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given  to  the  term  when  it  is  used  in  pleading,  as  in  the  common 
counts  in  assumpsit  and  debt  for  goods  sold  and  delivered,  and 
also  in  the  statute  of  frauds,  and  in  the  statute  relating  to  the 
trustee  process,  and  in  other  statutes,  (Co rap.  Stat.  p.  284,  sec* 
66;  p.  256,  sec.  2 ;  p.  389,  sec.  2.)  It  is,  as  we  think,  very 
apparent,  on  an  examination  of  the  provisions  of  the  replevin 
act,  that  the  term  goods  is  used  in  it  in  this  broad  and  expended 
sense,  and  not  by  way  of  contrast  to  the  substantive  meaning  of 
the  word  chattels.  But  it  is  claimed  that,  as  this  word  chattels 
is  contained  in  the  second  clause  of  the  fourteenth  section  of  the 
replevin  act,  as  above  quoted,  its  omission  from  the  first  clause 
must  be  regarded  as  intentional.  Even  if  this  omission  was 
intentional,  it  Would  not  change  the  legal  seiise  or  signification 
of  the  term  goods,  and  consequently  would  not  be  decisive  of  the 
point  in  controversy ;  but  we  think  that  this  omission  was  acci- 
dental rather  than  intentional,  and  this  view  of  the  matter  is 
supported  by  the  fact  that  the  act  by  which  the  jurisdiction  of 
justices  in  the  action  of  replevin  was  enlarged,  (Acts  of  1853, 
No.  8,)  gives  to  justices,  in  express  terms,  the  jurisdiction  "of 
all  actions  of  replevin  for  any  goods  or  chattels  unlawfully  taken 
or  unlawfully  detained,  when  the  value  of  such  goods  or  chattels 
does  not  exceed  twenty  dollars."  There  is,  in  our  judgment,  no 
satisfactory  reason  for  limiting  the  meaning  of  the  term  goods  as 
used  in  the  first  clause  of  the  fourteenth  section  of  the  replevin 
act;  and,  in  the  practical  construction  of  this  clause,  it  has 
always  been  treated  as  applying  as  well  to  animate  as  to  inani- 
mate movable  property.  This  construction  of  the  statute  is  dis- 
tinctly recognized  in  MeUen  v.  Moody,  23  Vt.  674 ;  Briggs  v.  Oaks, 
26  Vt.  138  ;  Briggs  v.  Gleason,  29  Vt,  79. 

The  judgment  of  the  county  court  in  favor  of  the  plaintiff  ib 
affirmed. 
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Babcock  v.  School  District 

John  W.  Baboock  v.  School  District  No.  9,  in  Guilford. 

[two  suits.] 

Arbitration  and  Award.    Discontinuance.    Practice. 

l*he  submission  of  the  subject  matter  of  a  pending  suit  to  arbitrators,  and  ail 
awajd  made  pursuant  to  the  submission,  is  a  discontinuance  of  the  action, 
and  the  failure  of  a  party  to  plead  the  award  in  bar  at  the  term  following 
its  publication,  and  his  consent  to  a  reference  of  the  cause  to  be  decided 
according  to  law,  will  not  estop  him  from  insisting^  after  the  report  of  the 
referee  is  filed,  upon  the  legal  effect  of  the  submission  and  award  as  a  dis- 
continuance. 

The  facts  in  these  cases  are  stated  in  the  opinion  of  the  court. 
The  causes  were  tried  by  the  court  on  the  report  of  the  referee, 
at  the  September  Term,  1861,  Barrett,  J.,  presiding.  The 
county  court  rendered  judgment  for  the  defendant,  to  which  the 
plaintiff  excepted* 

,  for  the  plaintiff. 


George  Howe,  for  the  defendant. 

Kellogg,  J.  The  referee  finds  in  these  two  cases  that  the 
subject  matter  of  the  suits  was  by  the  parties  submitted  to  Isaac 
Brown  and  Horace  Smith,  who  on  the  24th  September,  1859, 
after  a  full  hearing,  .made  an  award  in  favor  of  the  plaintiff. 
The  submission  was  by  parol.  It  appears  from  the  docket 
entries  in  these  cases  that  the  two  suits,  which  were  pending  in 
the  county  court  at  the  time  of  the  making  of  the  award,  and 
had  been  continued  from  term  to  term,  were  at  the  September 
Term,  1860,  referred  to  a  referee,*  u  to  be  tried  according  to 
law,"  and  that  the  rules  of  reference  were  duly  enlarged  at  the 
April  Term,  1861.  The  trial  before  the  referee  was  in  August, 
1861.  # 

It  is  conceded  by  the  plaintiff  that  the  submission  of  the 
subject  matter  of  the  suits  to  arbitrators  is  a  discontinuance, 
(Bixford  et  al.  v.  Nye  et  al,  20  Vt.  132  ;    ex  parte  Wright,  6 
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Cowen  899,)  but  it  is  claimed  that  such  discontinuance  maj  be  , 
waived  by  the  party  in  whose  favor  it  operates,  either  by 
positive  agreement  or  by  his  conduct  in  reference  to  it,  and  that 
the  defendant  did  waive  »the  discontinuance  of  these  suits  by 
failing  to  plead  the  same  in  bar  at  the  term  next  following  the 
making  of  the  award,  and  by  consenting  subsequently  to  the 
reference.  The  award  gave  to  the'  plaintiff  a  distinct  cause  of 
action,  in  which  the  subject  matter  of  the  suits  became  merged ; 
and,  in  the  absence  of  any  agreement  between  the  parties  that 
the  suits  shall  be  considered  as  pending  for  the  entry  of  judgment 
in  the  same  according  to  the  award,  there  is  nothing  to  relieve 
the  plaintiff  from  the  effect  of  the  discontinuance.  If  the  suits 
were  legally  discontinued,  the  defendant  was  not  bound  to  recog- 
nize them  as  pending  by  pleading  in  bar ;  and  his  omission  so  to 
plead  the  discontinuance  in  bar  ought  not  to  be  taken  as  an 
admission  that  the  suits  were  at  that  stage  rightfully  pending. 
We  consider  the  defendant's  consent  to  the  reference  as  a  recog- 
nition of  the  suits  as  pending  in  court*  but  we  do  not  regard  the 
defendant  as  estopped  by  this  act  from  denying  that  the  suits 
were  rightfully  pending,  or  from  making  this  defence  before  the 
referee.  It  would  be  going  too  far  to  say  that  the  act  of  resist-* 
ing  the  plaintiff's  right  to  judgments  in  these  suits  should  be 
treated  as  having  revived  a  cause  of  action  which  had  become 
merged  in  the  arbitration  and  award. 
Judgment  of  the  county  court  for  the  defendant  affirmed. 
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Mabtin  Brown  v.  Calvin  Lampheab. 

[in  chaucket,] 

Chancery.     Belief  from  Mistake  in  a  Conveyance. 

^*The  orator  conveyed  to  the  defendant  a  lot  of  land  on  which  was  a  spring 

from  which  the  orator  by  means  of  an  aqueduct  supplied  his  own  and 

other  premises  with  water.     This  aqueduct  was  of  greater  raluo  to  the 

orator  than  the  price  he  received  for  the  land.    By  the  mistake  of  the 

orator,  who  did  not  intend  to  part  with  the  right  to  use  the  water  from  the 

spring,  the  deed  to  the  defendant  contained  no  reservation  of  such  right. 

The  defendant,  at  the  time  he  purchased,  had  no  knowledge  of  the  extetenoe 

of  the  spring.    Held,  upon  a  bill  in  chancery  for  that  purpose,  that  the 

I      orator  was  entitled  either  to  a  conveyance  from  the  defendant  of  the  right  to 

\     use  the  aqueduct,  or  to  a  reconveyance  of  the  land  on  repaying  to  the  defen- 

[    dant  the  price  thereof,  and  that  the  defendant  might  «lect  which  of  these 

>  modes  of  relief  the  orator  should  have.  — 

Where  a  mistake  in  a  conveyance  is  bf  so  fundamental  a  character,  that  the 
minds  of  the  parties  have  never,  in  fact,  met;  or  where  an  unconscionable 
advantage  has  been  gained,  by  mere  mistake  or  misapprehension,  and  there 
was  no  gross  negligence  on  the  part  of  the  plaintiff,  either  in  falling  into 
the  error,  or  in  not  sooner  claiming  redress,  and  no  intervening  rights  have 
.  accrued,  and  the  parties  may  still  be  placed  in  statu  quo,  a  court  of  equity 
will  interfere  in  Its  discretion  to  prevent  intolerable  injustice. 

Bill  w  Chancery.  The  bill  charged  that  in  March,  1856, 
the  orator  sold  and  conveyed  to  Amos  A.  Brown,  a  ten  acre 
pasture  in  Whitingham,  for  $120,  in  which  pasture  was  a  spring, 
which  supplied  the  house  owned  and  occupied  by  the  orator,  and 
also  several  other  houses  owned  and  rented  by  him,  with  water ; 
that  in  the  bargain  with  Amos  Brown  and  in  the  deed  to  him, 
the  orator  reserved  the  use  of  the  spring  and  the  right  to  bring 
water  from  it  to  supply  his  various  houses,  by  pipes,  aqueduct, 
Ac.;  that  Amos  Brown  went  into  possession  of  the  pasture,  but 
neglected  to  put  his  deed  on  record ;  that  the  defendant  after-1 
wards  applied  to  Amos  Brown  to  buy  this  pasture,  who  refused 
to  sell  it,  unless  the  orator  would  sell  to  him  a  certain  other 
pasture ;  that  the  orator,  on  being  applied  to,  at  first  declined 
to  sell  the  second  pasture,  but  the  defendant  being  very  urgent, 
he  finally  consented  to  sell  the  second  pasture  to  Amos  Brown, 
so  that  the  defendant  might  be  gratified  in  his  desire  to  obtain 
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the  first  pasture  of  Amos  Brown  ;  that  during  these  negotiations 
Amos  Brown  told  the  defendant  that  he  did  not  own  the  spring, 
and  that  if  he  sold  the  pasture  the  use  of  the  spring  mast  he 
reserved  to  the  orator,  and  explained  fully  to  the  defendant  what 
right  and  use  the  orator  had  of  the  spring ;  that  after  the  hais 
gain  was  made,  it  was  agreed  between  the  orator,  the  defendant 
and  Amos  Brown,  that  inasmuch  as  the  deed  from  the  orator  to 
Amos  Brown  had  not  been  recorded,  that  deed  should  be  given 
np  and  cancelled,  and  that  the  orator  should  give  a  deed  to  the 
defendant,  with  all  the  reservations  therein  as  to  the  use  of  the 
spring  and  the  right  to  lay  pipes,  &c,  which  were  in  the  deed  of 
the  orator  to  Amos  Brown,  and  that  the  orator  should  also  deed 
the  second  pasture  to  Amos  Brown ;  that  accordingly  the  deeds  '  y 
were  executed  by  the  orator  to  the. defendant  and  to  Amos  Brown  . 
of  the  respective  pastures,  but  by  the  mistake  of  the  scrivener, 
the  reservations  about  the  spring  were  not  put  into  the  deed  to  j 
the  defendant,  which  the  orator  signed  and  delivered  without 
reading  it  and  without  noticing  the  omission,  having  full  confi- 
dence in  the  scrivener  and  the  defendant,  and  supposing  that  the 
deed  was  drawn  up  according  to  the  bargain  and  understanding 
between  tbem  ;  that  for  several  years  after  the  defendant  took 
possession  under  his  deed,  the  orator  enjoyed  the  use  of  the 
water  as  he  had  theretofore  done,  without  hindrance  from  the 
defendant,  during  which  time  he  did  not  know,  having  had  no 
occasion  to  examine,  that  the  mistake  had  been  made  in  the  deed 
in  omitting  the  reservation  of  the  spiing,  &c;  that  in  Jane, 
1858,  the  defendant  for  the  first  time  interfered  in  the  orator's 
enjoyment  of  the  spring,  and  cut  off  the  pipes,  and  prevented 
the  water  from  running  to  any  of  the  orator's  houses  ;  that  the 
orator  then  remonstrated  with  the  defendant,  and  reminded  him 
of  the  bargain  that  he  (the  orator)  should  have  the  free  use  of  the 
spring,  and  the  defendant  thereupon  admitted  the  bargain  to  have 
been  as  the  orator  claimed,  and  that  he  (the  defendant)  had 
acted  wrongfully  in  interrupting  the  orator's  use  of  the  spring ; 
that  the  orator,  relying  upon  such  admission  of  the  defendant, 
entered  the  pasture  and  repaired  his  water  works,  for  which  the 
defendant  has  sued  him  in  trespass,  which  suit  was  then, 
pending. 
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The  prayer  of  the  bill  was  that  the  defendant  be  enjoined  from 
prosecuting  the  action  of  trespass,  and  that  he  be  decreed  to 
convey  by  deed  the  spring  to  the  orator  according  to  the  terms 
of  the  bargain,  and  for  further  relief,  &c 

The  answer  of  the  defendant  set  forth  in  substance  that  in 
September,  1855,  he  bought  of  the  orator  a  house  in  the  village 
of  Jacksonville,  in  Whitingham,  previous  to  which  purchase  he 
had  resided  for  several  years  in  the  state  of  New  York,  and  had 
never  lived  in  Whitingham  ;  that  during  the  negotiations  about 
the  house,  the  orator  offered  to  sell  to  him  the  ten  acre  pasture 
situated  near  the  house,  but  the  defendant  declined  at  that  time 
to  trade  for  the  pasture ;  that  the  defendant  then  went  to  New 
York,  to  remove  his  family  to  Whitingham,  and  on  his  return  in 
November,  1855,  he  inquired  of  the  orator  if  he  then  wanted  to 
sell  tbe  pasture  to  him,  and  the  orator  replied  that  Amos  A. 
Brown  was  going  to  have  it,  upon  which  the  defendant  gave  up 
all  thoughts  of  buying  that  pasture,  and  during  the  winter  of 
1855-6,  had  several  conversations  with  the  orator  about  buying 
another  pasture,  but  made  no  trade  ;  that  in  April,  1856,  Amos 
Brown  offered  to  sell  him  the  first  named  pasture,  and  told  him 
that  he  fcad  got  the  orator's  best  terms  for  the  second  pasture, 
and  should  buy  it,  if  he  could  sell  the  first  pasture  to  the  defend 
dant,  and  the  defendant  accepted  Amos  Brown's  offer ;  that  on 
the  same  day,  the  defendant  was  in  the  orator's  store,  who 
inquired  if  he  was  going  to  buy  the  first  named  pasture,  and  the 
defendant  informed  him  that  he  had  concluded  to  take  up  with 
Amos  Brown's  offer,  and  the  orator  then  said,  that  he,  (the 
orator,)  would  give  him  a  deed  of  it ;  that  from  previous  con- 
versations with  the  orator  and  Amos  Brown,  he  had  supposed 
that  the  orator  had  deeded  that  pasture  to  Amos  Brown,  but  he 
was  then  informed  by  one,  or  both  of  them,  that  no  deed  had 
been  given  by  the  orator  to  Amos  Brown,  and  it  was  then 
agreed  by  the  three  that  the  orator  should  give  a  deed  of  the 
pasture  to  the  defendant ;  that  on  the  next  day,  April  18th, 
1856,  the  orator  tendered  to  the  defendant  a  warranty  deed 
of  the  pasture,  with  the  usual  covenants  executed  by  the 
orator. 

The  defendant  denied  in  his  answer  that  he  had  any  knowledge, 
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information  or  belief,  at  the  time  ne  accepted  the  deed,  that  there 
was  any  valuable  spring  of  water  on  the  pasture,  or  that  the 
orator's  houses  were  supplied  with  water  from  that  pasture,  bu  t 
he  admitted  that  the  orator's  houses  were  in  truth  supplied  from 
springs  in  his  (the  defendant's)  pasture,  although  he  never  dis- 
covered the  fact  until  several  weeks  after  he  had  received  his 
deed.  The  defendant  denied  that  anj  thing  was  ever  said  by 
himself,  Amos  Brown,  or  the  orator,  before  the  deed  was  deliv-r 
ered  to  him,  about  any  spring  of  water,  or  about  any  reservation 
of  any  spring  of  water,  but  insisted  that  he  always  intended, 
and  expected,  if  he  bought  the  pasture,  to  have  a  warranty  deed, 
in  common  form,  with  no  reservations  of  any  kind  in  it,  and  that 
he  should  have  accepted  no  other  kind  of  a  deed.  The  defen* 
dant  positively  denied  that  there  was  any  mistake  in  writing  the 
deed,  and  insisted  that  the  deed  as  written,  embodied  fully  and 
perfectly  the  bargain  and  understanding  of  the  parties  to  it,  and 
of  Amos  Brown.  The  defendant  denied  that  he  had  any  know* 
ledge  or  belief  that  the  orator  intended  to  reserve  the  spring,  or 
any  rights  therein,  and  says  that  the  first  knowledge  which  he 
ever  had  that  the  orator  claimed  that  he  had  such  intention,  or 
claimed  that  there  was  any  mistake  in  the  deed,  was  by  service 
upon  him  of  the  bill  in  this  case.  The  defendant  denied  that 
Amos  Brown  ever  told  him  before  the  deed  was  given  that 
the  spring  did  not  belong  to  him,  but  was  reserved  to  the 
orator — and  insisted  that  he  never  had  any  talk  with  Amos 
Brown  about  the  spring  any  way,  till  after  he  had  taken  his 
deed. 

The  defendant  stated  in  his  answer  that  he  went  into  possession 
of  the  pasture  immediately  after  taking  his  deed,  April  19th, 
1856,  and  that  having  occasion  to  use  the  water  of  the  spring, 
he  did  interrupt  the  orator's  use  of  it,  and  that  the  orator  having 
trespassed  upon  his  land,  he  had  sued  him,  and  insisted  that  in 
all  this  he  had  acted  right/ 

The  answer  was  traversed,  and  testimony  taken,  the  purport 
of  which  is  stated  in  the  opinion  of  the  court. 

The  chancellor,  pro  forma,  dismissed  the  bill  with  costs  to  the 
defendant,  from  which  decree  the  orator  appealed. 
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Kellogo,  J.  The  complainant  conveyed  to  the  defendant  by 
a  deed  bearing  date  on  the  18th  April,  1856,  a  parcel  of  land, 
situated  near  the  village  of  Jacksonville,  in  the  town  of  Whit- 
ingham,  and  containing  about  ten  acres.  The  deed  was  a  deed 
of  warranty  in  the  usual  form,  and  did  not  contain  any  reserva- 
tions or  exceptions.  The  complainant  by  his  bill  now  seeks  to 
have  that  deed  reformed  on  the  ground  of  an  alleged  mistake  in 
omitting  to  insert  in  it  a  reservation  of  a  certain  spring  of  water 
situated  on  the  land  conveyed,  with  the  right  to  take  water  there* 
from  by  means  of  a  pipe  or  aqueduct,  which  was  agreed  upon  by 
the  parties  when  the  contract  for  the  sale  of  the  premises  was 
made,  and  alleges  that  this  mistake  was  attributable  to  the  neg- 
ligence or  other  fault  of  the  scrivener  who  wrote  the  deed. 

It  appears  that  at  the  time  of  the  execution  of  this  deed,  the 
spring,  which  is  the  subject  of  this  controversy,  supplied  with 
water  by  means  of  a  pipe  or  aqueduct  leading  from  it,  four 
dwelling  houses  belonging  to  the  orator,  including  the  one  in 
which  he  resided,  and  two  dwelling  houses  belonging  to  other 
persons,  which  he  had  agreed  so  to  supply,  and  that  these  dwell- 
ing houses  were  dependent  upon  this  spring  and  aqueduct  for 
the  water  necessary  for  household  purposes.  This  aqueduct  had 
previously  been  constructed  by  the  plaintiff  at  an  expense  of 
about  two  hundred  dollars.  In  the  fall  of  1855,  he  sold  the  lot 
of  land,  on  which  this  spring  was  situated,  to  his  cousin,  Amos 
A.  Brown,  with  a  reservation  of  the  spring,  the  aqueduct  or 
pipe,  and  the  right  to  repair  the  same.  In  the  spring  of  the  fol- 
lowing year,  there  was  a  negotiation  between  Amos  A.  Brown 
and  the  defendant,  who,  during  the  intervening  winter,  bad 
resided  in  the  same  village,  for  the  purchase  by  the  defendant  of 
this  lot  of  land,  the  result  of  which  was  that  the  defendant 
agreed  to  purchase  it  for  the  price  which  Amos  A.  Brown  had 
given  for  it,  which  was  one  hundred  and  twenty  dollars,  or  at 
the  rate  of  twelve  dollars  per  acre.    We\hink  that  the  testimony 
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satisfactorily  shows  that  the  plaintiff  had  executed  a  deed  to  his 
cousin  Amos  Brown,  conveying  the  lot  to  him  with  the  reserva- 
tion agreed  upon  in  their  bargain,  but  this  deed  was  not  put 
upon  record,  and  appears  to  have  remained  in  the  custody  of  the 
complainant.  When  the  defendant  agreed  to  purchase  the  lot, 
it  was  agreed  by  him  and  Amos  A.  Brown  and  the  complainant, 
that  the  complainant  should  convey  the  lot  directly  to  the  defen- 
dant, it  being  understood  or  implied  that  the  deed  which  he  had 
executed  to  his  cousin  Amos  A.  Brown  should  be  cancelled  and 
destroyed.  The  plaintiff  thereupon  wrote  the  deed  from  himself 
to  the  complainant,  bearing  date  the  18th  April,  1856,  and  duly 
executed  and  acknowledged  it,  and  delivered  it  to  the  defendant, 
who  then  paid  to  Amos  A.  Brown  the  sum  agreed  upon  for  the 
piece  of  land.  This  deed  conveys  the  entire  estate  in  this  lot, 
without  any  reservation  of  the  spring,  or  of  any  privilege  con- 
nected therewith.  Nothing  was  said  at  the  time  of  the  execu- 
tion of  this  deed  in  respect  to  the  spring  or  the  aqueduct  privi- 
lege, but  it  cannot  be  doubted,  in  view  of  the  testimony,  as  we 
think,  that  neither  the  complainant,  nor  his  cousin  Amos  Brown, 
intended  a  conveyance  to  the  defendant  of  any  other  or  greater 
estate  or  interest  in  the  lot  than  that  which  the  complainant  had 
previously  sold  and  conveyed  to  Amos  Brown.  The  complain- 
ant, after  the  execution  of  his  deed  to  the  defendant,  continued 
for  more  than  two  years  in  as  full,  free,  and  undisturbed  use 
and  enjoyment  of  the  spring  and  aqueduct  as  he  had  been  in 
prior  to  the  execution  of  the  deed ;  but,  at  some  time  in  May, 
1858,  the  defendant  asserted  an  absolute  and  exclusive  right  in 
himself  to  the  spring,  and  interrupted  and  obstructed  the  com- 
plainant in. the  enjoyment  of  the  aqueduct,  and  the  respective 
rights  of  the  parties  to  the  spfing,  as  affected  by  the  complain- 
ant's deed  to  the  defendant,  then  became  a  subject  of  controversy 
and  litigation  between  them. 

We  think  that  it  is  perfectly  clear  that  the  complainant  never 
intended  to  sell  this  spring  to  the  defendant,  and  did  not  suppose 
that  the  deed  which  he  executed  would  have  the  effect  to  convey 
it  to  the  defendant,  or  to  interfere  with  his  aqueduct,  by  which 
the  water  was  conveyed  from  it.  The  value  of  this  spring  to 
the  complainant,  arising  from  its   convenience  and  essentia) 
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necessity  for  the  use  of  his  own  dwelling  and  the  dwellings -of 
his  tenants,  and  the  large  outlay  which  he  had  made  in  the  con- 
struction of  his  aqueduct,  which  greatly  exceeded  the  price  for 
which  he  sold  the  land,  is  in  our  judgment  conclusive  proof  that 
he  never  intended  to  part  with  the  privilege  which  he  enjoyed 
by  means  of  the  aqueduct.  The  defendant  in  his  answer  denies 
that  he  had  any  knowledge  of  the  existence  of  the  spring  at  the 
time  he  reoeived  his  deed  from  the  complainant,  and  it  could  not, 
in  that  case,  have  been  considered  by  him  as  enhancing  or  in 
any  wise  affecting  the  consideration  or  price  which  he  paid  for 
the  land.  The  defendant  in  his  testimony,  (answer  to  43rd 
interrogatory,)  in  speaking  of  a  conversation  with  the  complain-* 
ant  at  his  store,  after  this  controversy  arose  between  them,  says 
'<  he  (the  complainant)  asked  me  if  I  supposed  that  he  meant  to 
sell  me  that  spring  when  he  sold  me  the  land.  I  told  him  no, 
for  I  didn't  think  he  thought  any  tiling  about  it.  I  supposed  he 
forgot  it."  And  the  first  knowledge  which  the  defendant  admits 
that  he  had  of  the  existence  of  this  spring  is  stated  by  him  in 
his  testimony,  (answer  to  33rd  interrogatory,)  to  have  been 
obtained  "perhaps  a  couple  of  weeks"  after  he  received  the 
deed.  In  the  same  answer,  after  stating  that  he  looked  all  over 
the  Farnham  hill  lot  to  find  the  spring  which  supplied  the  plain- 
tiff's house  with  water,  and  could  not  find  it,  and  gave  up  the 
search,  he  says : — "  After  that,  I  made  inquiry  where  that  water 
run  from,  and  found  to  my  great  astonishment  that  the  water  run 
from  land  that  I  bought  of  Martin  Brown."  The  complainant 
is  proved  in  repeated  instances  to  have  declared  that  he  never 
intended  to  reserve  the  spring  when  he  executed  his  deed  to  the 
defendant,— that  he  would  not  reserve  it  if  he  was  going  to  con- 
vey tfa*  land  again, — and  that  if  he  was  going  to  make  forty 
deeds  he  would  not  have  the  reservation  of  the  spring  in  them  ; 
but  these  declarations  were  in  every  instance  accompanied  with 
a  denial  that  he  sold  or  conveyed  to  the  defendant  any  right  to 
the  spring,  and  appear  to  have  been  elicited  by  sympathizing 
neighbors,  who  sought  amusement  or  enjoyment  by  discussions 
with  the  plaintiff  in  respect  to  the  legal  effect  of  his  deed — a 
subject  upon  which  his  sensibilities  seem  to  have  been  very 
eaaty  excited— and  we  do  not  consider  that  these  idle  and 
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foolish  speeches;  when  thus  interpreted,  are  inconsistent  With 
the  rights  which  the  complainant  asserts  by  his  bill. 

The  testimony  in  the  case  is  voluminous,  and  upon  several  of 
the  issues  is  quite  contradictory.  We  hare  not  had  entire  una- 
nimity of  opinion  in  respect  to  the  facts  established  by  the  testi- 
mony on  all  of  the  issues  Which  arise  in  the  case,  but  we  are 
agreed  in  considering  the  complainant  entitled  substantially  to 
the  relief  which  he  seeks  by  his  bill.  We  concur  m  the  opinion 
that  the  sale  of  thid  spring  and  aqueduct  privilege  was  not  in 
the  contemplation  of  the  parties  in  their  bargain,  and  that  the 
omission  to  reserve  the  spring  and  privilege  in  the  conveyance 
was  a  plain  and  clear  mistake  on  the  part  of  the  grantor.  The 
conveyance  transfers  to  the  grantee  a  value  which  he  did  not 
suppose  that  he  was  purchasing, — which  the  grantor  did  not 
intend  to  sell,  and  the  grantee  did  not  expect  to  buy, — and  whieh 
the  grantee,  as  he  himself  says,  did  not  then  know  as  existing  in 
the  premises.  It  is  said  by  our  late  honored  associate,  Chief 
Justice  Redfield,  in  his  recent  edition  of  Story's  Equity  Jurist- 
prudence,  (Vol.  1,  §  138,  t,)  that  where  the  mistake  is  of  so 
fundamental  a  character  that  the  minds  of  the  parties  have 
never,  in  fact,  mot  ;/6¥i  where  an  unconscionable  advantage  has 
been  gained,  by  mere~mistake  or  misapprehension,  jmd  there  was 
no  gross  negligence  on  the  part  of  the  plaintiff,  either  in  falling 
into  the  error,  or  in  not  sooner  claiming  redress,  and  no  inter- 
vening rights  have  accrued,  and  the  parties  may  still  be  placed 
tn  statu  quo,  equity  will  interfere,  in  its  discretion,  in  order  to 
prevent  intolerable  injustice.  In  Oalverly  v.  Williams,  1  Ves. 
310,  Lord  Chancellor  Thurlow  says  that  there  is  no  doubt  that 
if  one  party  thought  he  had  purchased  a  piece  of  land  as  a 
parcel  of  an  estate,  hona  fide,  and  the  other  party  thought  he  had 
not  sold,  that  is  a  ground  to  set  aside  a  contract,  that  neither 
party  may  be  damaged  ;  because  it  is  impossible  to  say  that  one 
shall  give  that  price  for  part  only  which  he  intended  to  give  for 
the  whole,  or  that  the  other  shall  be  obliged  to  sell  the  whole 
for  what  he  intended  to  be  the  price  of  part  only.  The  defen- 
dant takes  by  the  conveyance  a  value  which  he  did  not  purchase, 
and  the  case  presents  such  elements  of  mistake  and  surprise  as 
afford  a  solid  ground  for  relief,     In  respect  to  the  form  of  this 
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relief,  we  think  that  as  this  mistake  arose  from  the  act  or  neglect 
of  the  complainant,  the  defendant  should  have  the  option  to 
receive  back  his  money  and  re-convey  the  premises  to  the  com- 
plainant, or  to  re-convey  to  the  complainant  the  right  to  the  use 
of  the  water  of  the  spring  by  means  of  the  aqueduct,  as  fully 
and  amply  as  he  enjoyed  the  same  for  himself  and  his  tenants 
when  he  conveyed  the  premises  to  the  defendant,  together  with 
the  right  to  enter  upon  the  premises  whenever  it  may  be  reason* 
able  and  necessary  for  the  examination,  repair,  or  removal  of 
the  aqueduct. 

The  judgment  of  this  court,  therefore,  is,  that  the  decree  of 
the  chancellor  by  which  the  complainant's  bill  of  complaint  was 
dismissed  pro  forma  with  costs,  be  reversed,  and  that  the  cause 
be  remitted  to  the  court  of  chancery,  with  directions  to  enter  a 
decree  therein  in  favor  of  the  complainant,  on  the  following 
basis,  viz : — The  defendant  to  re-convey  to  the  complainant,  by 
a  quit-claim  deed,  within  a  reasonable  time,  to  be  limited  for 
that  purpose,  the  right  freely  to  draw  and  use  the  water  from 
the  spring  situated  on  the  premises  conveyed  by  the  complainant 
to  the  defendant  by  the  deed  mentioned  and  referred  to  in  the 
complainant's  bill,  by  means  of  an  aqueduct  running  from  the 
same,  as  existing  at  the  time  of  the  execution  and  delivery  of 
the  said  last  mentioned  deed,  for  the  use  of  the  dwelling  houses 
described  in  the  complainant's  bill,  together  with  the  right  to 
enter  upon  and  use  the  premises  for  the  reasonable  and  necessary 
examination,  repair,  or  removal  of  the  aqueduct, — and  no  costs 
in  that  case  are  to  be  allowed  to  either  party  ;  or,  if  the  defen- 
dant, within  a  reasonable  time,  to  be  fixed  and  limited  for  that 
purpose,  shall  elect  to  re-convey  the  premises  to  the  complainant, 
on  the  repayment  by  the  complainant  to  the  defendant  of  the 
amount  paid  by  the  defendant  as  the  consideration  for  the  said 
deed,  the  same  being  one  hundred  and  twenty  dollars,  then  the 
defendant  to  have  the  option  so  to  do,  and,  in  such  case,  the 
complainant  to  be  decreed  to  deposit  the  said  sum  with  the  clerk 
of  the  court  of  chancery  for  the  use  of  the  defendant,  and  to  be 
paid  over  to  the  defendant  on  the  execution  and  delivery  of  such 
re-conveyance, — the  time  for  making  such  deposit,  and  for  exe- 
cuting and  delivering  such  conveyance  to  re-convey  the  premises, 
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to  be  appointed  and  limited  by  the  decree, — and,  on  the  failure 
of  the  complainant  to  make  such  deposit  within  the  time  so  to 
be  limited  and  appointed  for  that  purpose,  the  complainant's  bill 
of  complaint  to  be  dismissed  with  costs  to  the  defendant.  The 
injunction  heretofore  allowed  in  this  case  to  continue  in  force  ; 
and,  on  the  failure  of  the  defendant  to  make  such  election,  to  be 
made  perpetual. 


The  State  of  Vermont  v.  Chables  Wheelee. 

Criminal  Law.      Indictment.       Variance.      Passing  Counterfeit 
Money.     Supreme  Court 

In  an  Indictment  for  passing  a  counterfeit  bank  bill,  in  setting  out  the  tenor 
of  the  bill  it  was  described  as  signed  by  J.  M.  Thonpson.  The  bill  offered 
in  evidence  was  signed  by  J.  M.  Thompson.  Held,  that  the  two  names  were 
substantially  idem  sonans,  and  that  there  was  no  fatal  variance. 

The  counterfeit  bill  offered  in  evidence  contained  the  word  "  three  "  six  times 
on  the  margin  at  the  top  of  the  bill,  and  also  close  upon  the  margin  the 
words  and  figures  "capital  stock  $100,000  secured  by  pledge  of  $100,000  Penn- 
sylvania  6  per  cent,  bonds."  The  indictment  made  no  mention  of  these 
words.  Held,  that  the  words  omitted  were  no  part  of  the  bill,  and  that 
there  was  no  variance. 

The  indictment  charged  the  respondent  with  passing  a  counterfeit  bank  bill 
of  the  denomination  of  three  dollars,  purporting  "  to  have  been  issued  by 
the  Andover  Bank,  a  banking  company  incorporated  by  the  legislature  of  the 
commonwealth  cf  Massachusetts,  made  payable  to  £.  F.  or  bearer  on  demand." 
Held,  that  the  portion  in  italics  was  not  an  allegation  of  the  purport  of  the 
bill,  but  of  the  due  incorporation  of  the  banking  company,  by  whom  the 
bill  purported  to  have  been  issued. 

In  an  indictment  in  four  counts,  three  for  passing  counterfeit  bank  bills,  and 
the  fourth  for  having  in  possession  counterfeit  bank  bills,  with  intent  to 
pass  the  same,  the  county  court  instructed  the  jury  that  there  was  no  evfc 
dence  to  support  either  the  second  or  fourth  count,  and  that  the  respondent 
could  not  be  convicted  thereon.  The  jury  returned  a  general  verdict  of 
guilty.  Held,  that  this  did  not  warrant  the  supreme  court  to  set  aside  the 
verdict  and  grant  a  new  trial. 


Digitized  by 


Google 


962  WINDHAM  COUNTY, 

Suite  v.  Wbeeler. 

JjTDicTiraNT.  The  facts  appear  sufficiently  in  {he  opinion  of 
the  court- 

(7.  N.  Davenport^  for  the  respondent. 

J.  D.  Bridgman,  State?*  attorney,  for  the  prosecution. 

Peok,  J.  The  indictment  in  this  case  is  for  passing,  and  hav- 
ing in  possession,  with  intent  to  pass,  certain  counterfeit  hank 
bills.  The  second  and  third  counts,  as  appears  by  the  excep- 
tions, are  for  one  and  the  same  offence;  the  only  difference 
between  the  two  counts  being,  that  in  the  second  count  the  bill 
is  described  as  No.  4887,  and  in  the  third  count  as  No.  4587. 
The  bill  produced  on  trial  was  numbered  4587[as  described  in 
that  respect  in  the  third  count.  The  bill  described  in  the  fourth 
count  appeared  by  the  proof  to  be  a  genuine  bill  upon  a  broken 
bank,  and  therefore  worthless.  The  court  charged  the  jury  that 
the  evidence  did  not  support  either  the  second  or  fourth  count, 
and  directed  them  to  acquit  the  respondent  on  those  two. 
counts.  The  questions  reserved  arise  under  the  first  and  third 
counts. 

The  firat  count  charges  the  respondent  with  passing  and  giv- 
ing in  payment  a  counterfeit  bank  bill  of  the  denomination  of 
five  dollars,  purporting  to  have  been  issued  by  the  president, 
directors,  and  company  of  the  John  Hancock  Bank,  under  the 
authority  of  the  legislature  of  the  state  of  Massachusetts,  with 
the  name  of  J.  M.  Thompson  subscribed  thereto  as  president, 
tec.  The  qount  then  proceeds  to]  set  out  the  tenor  of  the  bill  in 
words  and  figures,  in  the  usual  form.  In  the  allegation  of  the 
purport  of  the  bill  the  name  of  J.  M.  Thompson  is  correctly 
gtatec^,  but  in  setting  out  the  tenor  of  the  bill  the  exceptions  show 
that  the  respondent's  counsel  claimed  at  the  trial  that  in  the 
indictment  the  word  "  Thompson "  was  written  by  inserting 
therein  the  letter  "n"  or  the  letter  "t*,"  instead  of  the  letter 
"  m,"  This,  the  respondent's  counsel  claimed,  constituted  a  fatal 
variance  between  the  indictment  and  the  evidence,  and  objected 
to  the  bill  as  evidence.     The  court  admitted  the  bill  in  evidence. 

Thi8,the  respondent's  counsel  claims,  is  error  On  inspection  of 
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the  original  indictment  we  are  satisfied  that  the  letter  m  is  left 
out,  and  the  letter  n  inserted  in  that  name.  The  bill  is  also 
referred  to,  and  from  that  it  is  clear  that  the  name  upon  the  bill 
is  Thompson. 

It  is  necessary  in  an  indictment  of  this  character  to  set  forth 
the  bill  or  instrument  correctly,  both  in  the  purport  and  in  the 
tenor.  Where  the  pleader  professes  to  set  out  the  instrument 
according  to  its  tenor,  he  is  bound  to  a  strict  recital*  In  rela- 
tion to  significant  words,  a  variation  of  a  letter  is  not  necessa- 
rily fatal,  if  the  sense  and  meaning  is  preserved,  even  if  it  varies 
the  sound.  The  court  in  such  case  have  three  things  by  which 
to  determine  the  legal  identity,  the  letters  or  spelling  >  the  sound, 
and  the  sense  or  meaning,  and  if  the  two  former  are  departed 
from,  still  the  latter  is  left  by  which  to  determine  the  legal  iden- 
tity. But  names  are  arbitrary,  having  no  such  signification  or 
meaning,  but  only  the  spelling  and  sound  to  identify  them,  and  if 
both  these  are  departed  from  by  the  pleader,  the  legal  identity  is 
gone,  as  there  is  nothing  left  by  which  to  determine  it*  Hence  the 
rule  in  relation  to  names  is  more  strict,  so  that  if,  by  the  change 
of  a  letter  the  sound  of  the  word  is  substantially  changed,  the 
variance  is  fatal ;  that  is,  to  avoid  an  objection  for  variance  in 
names,  the  allegation  and  proof  must  be,  in  technical  language, 
idem  eonane.  There  is  no  doubt  as  to  the  rule ;  the  principal 
difficulty  is  in  its  application.  In  some  cases  it  is  clear  that  the 
change  of  a  letter  so  changes  the  sound  that  the  variance  is 
fatal ;  while  in  other  casesjt  is  equally  clear  that  it  is  other- 
wise. In  this  case  it  must  be  confessed  that  the  sound  is  very 
slightly  changed,  but  the  change  is  so  extremely  slight  that  it  can 
hardly  be  detected  by* the  ear  on  the  closest  attention.  We 
think  there  is  no  such  substantial  difference  in  the  sound  as  to 
constitute  a  fatal  variance.  A  change  of  the  letter  wton,  in 
many  cases  that  can  be  supposed,  would  so  materially  alter  the 
sound  as  to  constitute  a  fatal  variance,  but  in  this  case  the 
change  of  those  letters,  substituting  the  one  for  the  other,  in 
connection  with  the  letter  that  follows,  produces  no  such  sub- 
stantial variation  of  sound  as  to  exclude  the  instrument  as  evi- 
dence. This  exception  must  be  overruled.  In  State  v.  Btany 
19  Vt.  630,  it  was  held  that  Earriman  and  Heremon,  were  idem 


Digitized  by 


Google 


264  WINDHAM  COUNTY, 

State  v.  frheelef. 

sonans,  and  the  same  in  legal  effect.  In  that  case  the  question 
arose  upon  an  objection  to  the  evidence  when  the  instrument 
was  offered,  and  the  -court  held  that  it  was  properly  admitted 
upon  the  ground  above  stated.  If  that  case  was  put  upon  the 
true  ground,  it  is  an  authority  fully  sustaining  the  ruling  of  the 
county  court  on  this  point  in  this  case.  In  that  case,  however, 
the  name  was  correctly  set  out  in  the  allegation  of  the  tenor  of 
the  instrument,  and  it  was  only  in  the  allegation  pf  the  purpart 
that  it  was  claimed  to  have  been  mis  described.  In  sueii  case  it 
may  be  questionable  whether  an  objection  to  the  evidence  can 
properly  be  taken,  and  whether  the  only  way  to  reach  the 
defect  in  the  indictment  is  not  by  demurrer  or  motion  in  arrest, 
on  the  ground  that  the  allegation  of  the  purport  and  of  the  tenor 
are  repugnant.  But  the  court  without  alluding  to  this  question, 
treated  it  as  a  question  of  variance,  and  held  that  the  two  names 
were  legally  the  same. 

The  next  question  arises  on  the  admission  of  evidence  under 
the  third  count.  That  count  charges  the  respondent  with  passing 
a  counterfeit  bill  of  the  Andover  bank.  The  bill  admitted  in 
evidence  was  objected  on  the  ground  that  it  contained  the  word 
"  three  "  six  times  on  the  margin  at  the  top  of  the  bill,  and  also 
on  the  same  bill,  close  upon  the  margin,  the  words  and  figures, 
"  Capital  stock  $100,000,  secured  by  pledge  of  8100,000  Pennsyl- 
vania 6  per  cent,  bonds'9  which  was  not  noticed  in  the  descrip- 
tion of  the  bill  in  the  indictment.  The  court  overruled  this 
objection  and  admitted  the  bill  as  evidence.  This  decision  was 
correct  What  was  thus  omitted  constituted  no  part  of  the  bill, 
and  had  no  effect  to  add  to  or  qualify  the  instrument  as  set  forth, 
and  was  no  more  necessary  to  be  set  out  than  the  ornamental 
part  of  the  bill. 

Another  objection  to  both  the  John  Hancock  Bank  bill  and 
the  Andover  Bank  bill  was  made  by  the  respondent's  counsel, 
and  overruled  by  the  county  court,  that  is,  that  the  indictment  irr 
alleging  the  purport  of  the  bills,  alleges  that  they  purport  to  have 
been  issued  by  banks  incorporated  by  the  legislature  of  Massa- 
chusetts, or  to  have  been  issued  by  and  under  the  authority  of 
said  legislature,  and  that  no  such  purport  appeared  on  the  face  of 
the  bills.     It  is  true  that  the  bills  have  no  such  purport,  and  it  is 
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true  that  if  the  indictment  alleges  that  the  bills  purported  to  have 
been  so  issued,  it  must  so  appear  from  the  bills,  and  if  it  does 
not  so  appear,  extrinsic  evidence  can  not  be  resorted  to  to  supply 
the  defect,  in  proof  of  that  allegation.     The  only  question  then 
is  as  to  the  construction  of  this  allegation  in  the  indictment, 
whether  it  is  to  be  construed  as  claimed  by  the  respondent's 
counsel,  as  an  allegation  of  the  purport  of  the  bill,  or  as  claimed 
by  the  counsel  for  the  state,  as  an  allegation,  not  of  the  purport 
of  the  bill,  but  an  allegation  of  the  fact  of  the  actual  existence 
or  incorporation  of  such  bank  by  or  under  the  authority  of  legis- 
lature.    If  this  were  a  new  question  it  would  not  be  free  from 
doubt,  and  in  fact  it  would  be  difficult  perhaps  to  avoid  the  con- 
struction contended  for  by  the  respondent's  counsel,  since  what 
immediately  precedes,  and  what  immediately  follows,  the  allega- 
tion in  question,  confessedly  refers  to  the  purport  of  the  bill. 
But  in  State  v.   WtUcins,  17  Vt.  151,  the  question  was  directly 
presented  on  a  demurrer  to  an  indictment  in  substance  like  the 
present.    The  objection  taken  to  the  indictment  in  that  case  was, 
that  it  must,  in  order  to  come  within  the  statute,  contain  an  alle-  # 
gation  of  the  fact  of  the  incorporation  or  existence  of  the  bank 
by  or  under  the  authority  of  the  state,  and  that  as  the  allegation 
in  reference  to  the  bank  was  only  an  allegation  of  the  purport  of 
the  bill,  and  not  of  the  actual  existence  or  incorporation  of  the 
bank,  the  indictment  was  defective.    The  court  decided  that 
unless  the  allegation  were  construed  to  be  an  allegation  of  the 
existence  of  an  incorporated  bank,  the  indictment  would  be  bad, 
but  held  the  indictment  good  on  the  ground  that  such  was  the 
construction.    The  court  held  the  indictment  good  in  that  case, 
partly  upon  the  ground  that  such  form  had  been  long  in  use  in 
this  state  under  the  present  statute,  and  a  previous  statute  sub- 
stantially the  same  in  its  provisions.    That  case  must  govern 
this,  as  there  is  no  material  difference  between  that  indictment 
and  this,  in  that  particular.     The  allegation  in  question  not 
being  an  allegation  of  the  purport  of  the  bill,  there  was  no  vari-* 
ance  in  this  respect,  and  this  objection  was  properly  overruled. 
The  remaining  objection  is,  that  the  verdict  of  guilty  is  general, 
instead  of  being  limited  to  the  first  and  third  counts,  when  the 
case  shows  that  there  was  no  legal  evidence  in  support  of  the 
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second  and  fourth  counts.  It  would,  perhaps,  have  been  more 
proper  for  the  jury  to  have  returned  a  verdict  of  guilty  on  the 
first  and  third  counts,  and  not  guilty  as  to  the  second  and  fourth 
counts ;  at  least  there  should  have  been  a  verdict  of  not  guilty  on 
the  fourth  count,  as  that  is  for  a  distinct  offence,  not  charged  in 
either  of  the  other  counts ;  but  however  this  may  be,  we  see 
nothing  in  the  alleged  error  that  requires  or  warrants  this  court 
in  setting  aside  the  verdict  and  granting  a  new  trial.  There  is 
no  error  in  any  decision  of  the  county  court,  or  in  any  instruc- 
tions to  the  jury,  or  in  any  omission  to  instruct  them.  The 
county  court  decided  that  there  was  no  evidence  to  support  either 
the  second  or  fourth  count,  and  instructed  the  jury  that  the 
respondent  could  not  be  convicted  on  either  of  these  counts* 
Upon  the  whole  record  the  verdict,  so  far  as  it  affects  the  respon- 
dent, must  be  taken  to  be  a  verdict  of  guilty  only  on  the  first  and 
third  counts.  It  can  not  be  said  that  the  respondent  is  in  dan* 
ger  of  a  more  severe  sentence  than  he  would  be  exposed  to  if  the 
jury  had  formally  acquitted  him  on  the  second  and  fourth  counts, 
0  because  in  passing  sentence  this  court  must  take  general  notice 
that  he  is  not  guilty  on  those  two  counts,  and  that  he  stands 
convicted  only  upon  the  first  and  third  counts.  If  the  respondent 
could  in  any  wayjta  Tprejudiced  by  the  verdict  being  general, 
this  court,  on  motion,  or  in  some  way,  would  correct  the  alleged 
error  or  informality,  as  was  done  in  State  v.  Boe>  12  Vt  93. 
Exceptions  overruled. 
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Abraham  Melvin  v.  Ldthee  Bullabd  amd   Luther    P. 

BULLARD. 

Evidence.    Practice.     Charge  of  the  Court  to  the  Jury. 

Upon  the  question  of  the  amount  of  wool  certain  sheep  would  yield,  and  their 
value,  evidence  that  the  sheep  compared  favorably  in  those  respects  with 
the  best  flocks  of  sheep  in  the  country,  is  too  loose  and  vague  to  be  admis- 
sible. 

Held,  not  to  be  error  for  a  judge  in  charging  the  jury,  after  instructing  them 
correctly  upon  all  the  points  presented  by  counsel,  to  add  that  it  was  the 
fairest  and  best  way  for  the  jury  to  consider  and  determine  the  case  mainly 
upon  the  grounds  which  had  been  taken  and  discussed  by  the  counsel  in  the 
argument 

Assumpsit  upon  a  promissory  note.  Plea,  non-assumpsit  and 
plea  in  offset,  and  trial  by  jury  at  the  December  Term,  1861, 
Barret,  J.,  presiding.  The  only  controversy  in  the  trial  was 
under  the  plea  in  offset,  aad  the  questions  at  issue  are  suffi- 
ciently presented  in  the  opinion  of  the  court.  Exceptions  by 
the  plaintiff. 

A.  P.  Ronton  and  Washburn  &  Marsh,  for  the  plaintiff. 

Converse  &  French,  for  the  defendants. 

Pierpoint,  J.  The  questions  presented  by  the  exceptions  in 
this  case,  all  arose  upon  the  trial  of  the  matters  involved  iu  the 
defendants'  plea  in  offset.  By  that  plea  the  defendants  seek  to 
recover  damage  which  they  claim  to  have  sustained  in  conse- 
quence of  the  plaintiffs  selling  them  a  quantity  of  sheep,  with  a 
warranty  that  said  sheep  were  pure,  unmixed  Spanish  Merino 
sheep-,  and  would  produce  a  superior  quality  of  wool,  and  that 
their  fleeces  would  average  seven  pounds  of  wool  each.  On 
the  issue  found  upon  this  plea  any  evidence  tending  to  prove 
the  truth  of  the  warranty,  or  the  actual  value  of  the  sheep  sold, 
in  case  the  warranty  was  false,  would  be  admissible.  And,  as 
bearing  upon  the  questions,  the  plaintiff  offered  #ie  deposition  of 
A.  M.  Clark,  a  part  of  which  was  rejected,  and  in  this  it  is 
claimed,  on  the  part  of  the  plaintiff,  there  was  error.     That  part 
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of  the  deposition  that  was   excluded  is  as  follows :     "  I  have 
sold  sheep  which  were  inferior  to  those  of  Mr.  Melvin   for 
twenty  dollars  per  head,  within  the  last  two  years.     I  tried  to 
purchase  some  of  Mr.  Melvin's  sheep  in  the  year  1853,  and  I 
have  tried  nearly  every  year  since  that  time  to  purchase  some  of 
them,  and  I  think  I  have  offered  him  within  the  last  two  years 
from  fifteen  to  twenty  dollars  for  young  ewes.     My  impression 
is  that  I  offered  him  twenty  dollars  each,  for  fifty  or  more  of 
his  sheep  in  1853,  and  may  have  offered  him  the  same  since/9 
In  determining  whether  this  testimony  has  any  bearing  upon  the 
issue,  it  becomes  necessary  to  look  at  other  parts  of  the  depo- 
sition, to  see  what  sheep  the  witness  has  reference  to,  and  his 
means  of  knowledge  as  to  the  value  of  the  sheep  in  question. 
The  time  when  the  witness  saw  the  plaintiff's  sheep  in  1853 
was.  about  a  year  before  the  plaintiff  sold  to  the  defendants. 
He  says  he  never  saw  the  plaintiff's  sheep  after  1853  ;  that  he 
did  not   then   see   all  the  plaintiff's  sheep  ;   that  he  was  not 
acquainted  with  the  sheep  sold  to  the  defendants,  and  did  not 
know  that  he  had  seen  the  wool  from  the  plaintiff's  sheep  after 
that  time  ;  and  there  is  no  evidence  in  the  case,  either  from  the 
plaintiff  himself,  or  from  any  other  source,  tending  to  show  that 
the  sheep  the  witness   proposed  to   purchase,  or  any  part  of 
them,  were  the  same  sheep  that  the  defendants  bought,  or  that 
they  constituted  a  part  of  the  same  flock,  or  that  the  witness 
ever  saw  any  of  the  sheep  in  question,  or  the  flock  to  which 
they  belonged.     Conceding,  then,  for  the  purposes  of  this  ques- 
tion, that  the  fact  that  the  witness  made  an  offer  for  some  of 
the  plaintiff's  sheep  in   1853,  is  evidence  tending  to  show  the 
value  of  the  sheep  he  proposed  to  buy,  it  is  c^uite  clear,  under 
the  circumstances  of  this  case,  that  the  fact  that  he  made  such 
an  offer,  or  any  evidence  he  might  give  of  the  value  of  the  sheep 
he  wanted  to  buy,  is  not  admissible  as  having  any  tendency  to 
prove  the  due  of  the  sheep  in  question,  which  he  did  not  see, 
and  of  which  he  had  no  knowledge.     The  value  of  the  sheep 
the  witness  attempted  to  purchase,  however  well   established, 
would  give  no  aid  to  the  jury,  or  furnish  any  criterion  upon 
which  they  could  act,  in  determining  the  value  of  the  sheep  the 
plaintiff  sold  to  the  defendant. 
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Again  it  is  insisted  that  the  count}  court  erred  in  excluding 
parts  of  the  depositions  of  Morse  and  Coach.  The  evidence 
excluded  tends  to  show  that  the  plaintiff's  flock  of  sheep  eom^ 
pares  favorably  with  the  best  flocks  of  sheep  in  the  country,  in 
respect  to  the  amount  of  wool  it  produces,  according  to  the 
number  of  sheep.  This  evidence  was  offered  as  bearing  upon 
the  amount  of  wool  that  the  sheep  in  question  would  produce, 
and  as  affecting  their  value.  Such  evidence  we  think  is  too 
loose  and  indefinite,  to  be  admitted  for  such  purpose.  The  fact 
that  the  plaintiff's  flock  "  compares  favorably  "  with  other  flocks 
in  this  respect  does  not  go  to  show  how  much  other  flocks  pro* 
duce,  or  how  much  the  plaintiff's  flock  produced,  much  less  does 
it  tend  to  show  how  mnch  the  sheep  in  question  would  produce. 
We  think,  therefore^  there  was  no  error  in  this. 

But  it  is  further  insisted  that  the  court  erred  in  the  manner 
in  which  they  presented  to  the  jury  the  point  made  by  the 
counsel  for  the  plaintiff  in  their  second  request  Upon  the  case, 
as  it  is  presented,  we  are  inclined  to  the  opinion  that  the  court 
would  have  been  fully  justified  in  refusing  to  charge  as  requested 
upon  this  point,  on  the  ground  that  there  was  in  fact  no  vari- 
ance between  the  contract  alleged  in  the  plea,  and  the  one  proved, 
but  however  that  may  be,  we  think  the  charge  is  not  obnoxious 
to  the  objection  that  is  urged  against  it. 

It  is  undoubtedly  true  that  if  the  county  court  in  charging 
the  jury  according  to  the  request  of  a  party  in  a  point  when 
such  party  is  entitled  to  a  charge  according  to  such  request* 
should  charge  the  jury  in  such  a  manner,  and  accompanied  with 
such  remarks,  as  to  neutralize  and  destroy  the  effect  of  the  charge, 
so  that  although  the  charge  in  form  is  according  to  the  request, 
and  as  it  ought  to  be,  it  is  in  substance  and  effect  a  refusal  so  to 
charge,  and  a  denial  of  the  request,  and  not  such  as  the  party  is 
entitled  to,  it  would  be  error,  and  this  court  would  for  that 
reason  reverse  the  judgment  In  this  case  it  appears  that  the 
question  referred  to,  had  not  been  alluded  to  in  the  course  of  the 
trial,  or  anything  said  to  the  jury  or  court  on  the  point  in  die 
argument,  the  request  having  been  passed  up  to  the  judge,  while 
the  argument  was  progressing,  and  the  attention  of  the  counsel 
on  the  other  side  was  not  called  to  it,  so  that  in  presenting  the 
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point  to  the  jury,  the  court  would  be  aware  that  it  would  appear 
to  them  as  a  new  point,  started  by  the  court,  and  of  which  the 
counsel  on  neither  side  had  taken  any  notice.  The  judge  there- 
fore stated  to  the  jury  that  although  nothing  had  been  said  on 
the  subject  in  the  argument,  yet  the  counsel  had  preferred  a 
written  request  to  the  court  to  charge  on  the  point,  as  they  had 
a  right  to  do,  and  it  was  the  duty  of  the  court  to  give  the  jury 
proper  instructions  in  regard  to  it,  which  the  judge  proceeded  to 
do,  and  to  the  charge  in  this  respect  no  objection  is  made.  But 
in  connection  with  it,  and  in  reference  to  the  circumstances 
under  which  the  question  had  been  presented,  the  judge  told  the 
jury  that  as  a  general  rule  it  was  the  "  fairest  and  best  way " 
for  a  jury  to  decide  cases  mainly  upon  the  grounds  taken  and 
discussed  by  counsel  in  the  argument.  This,  as  a  general  propo- 
sition, is  undoubtedly  correct,  and  it  was  only  as  a  general 
proposition  that  it  was  stated  to  the  jury,  and  not  as  on#  by 
which  they  should  be  governed  in  this  case,  for  they  were 
expressly  told  to  pass  upon  the  question,  and  that  if  they  found 
the  facts  to  be  as  claimed  by  the  plaintiff,  then  there  would  be 
such  a  variance  between  the  defendant's  plea  and  his  proof  as 
would  be  fatal.  The  object  of  the  judge  in  stating  the  proposi- 
tion to  the  jury  seems  to  have  been  to  prevent  them  from  under- 
standing from  the  course  taken  in  this  case,  that  it  was  proper 
for  jurymen  to  start  questions  among  themselves  in  the  jury 
room,  and  decide  cases  thereon,  that  had  not  been  alluded  to  in 
the  course  of  the  trial,  a  thing  that  any  practitioner  knows  is 
frequently  done,  and  that  when  it  is  done,  the  point  so  raised 
is  almost  invariably  one  that  has  nothing  to  do  with  the  case. 
Judgment  affirmed. 
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Charles  C.  P.  Baldwin  v.  Joseph  W.  Shaw. 

Officer.     Sheriff,    Execution.     Replevin.     Deputy  Sheriff, 

ft,  after  an  officer  has  levied  an  execution  upon  personal  property,  and  adver- 
tised it  for  sale,  bat  before  he  has  sold  it,  the  property  be  taken  out  of  Ms 
hands  by  replevin,  and  the  officer  thereupon  returns  the  execution  unsatte* 
fled,  stating  in  his  return  the  facts  in  relation  to  the  replevin  of  the  property, 
he  is  entitled  to  his  fees  for  travel  and  for  poundage,  and  may  recover  the 
same  of  the  execution  creditor  ip  an  action  of  book  account. 

The  /act  that,  in  such  case,  the  levying  officer  is  a  sheriff,  and  that  the  writ  of 
replevin  is  served  upon  him  by  one  of  his  own  deputies,  and  tint  soon 
deputy  is  guilty  of  official  negligence  in  not  returning  the  replevin,  writ  or 
bond  into  court,  furnishes  no  defence,  in  the  nature  of  failure  of  considera- 
tion, to  the  sheriff's  action  for  his  fees  on  the  levy  of  the  execution.  The 
remedy  against  the  sheriff  for  his  deputy's  neglect  must  be  enforced  by  an 
action  ex  delicto. 

Book  Account.  From  the  auditor's  report  it  appeared  that 
the  first  item  of  the  plaintiff's  account  was  for  serving  a  writ, 
as  sheriff,  in  favor  of  tho  defendant  against  one  Low.  The  see* 
ond  item  was  for  time  spent  at  the  defendant's  request,  in  trying 
to  settle  his  suit  against  Low.  No  question  was  made  in  the 
supreme  court  in  regard  to  the  propriety  of  these  two  items. 
The  third  item  amounted  to  88.19,  and  was  for  official  feed  as 
sheriff  of  Orange  county  in  levying  an  execution  in  favor  of  the 
defendant  against  Low. 

It  appeared  that  such  an  execution,  dated  July  12th,  1856, 
was  placed  in  the  plaintiff's  hands,  on  the  27th  of  that  month, 
by  the  defendant's  attorney,  with  directions  to  levy  it  on  a  piano, 
supposed  to  belong  to  Low,  and  worth  about  seventy-five  dollars. 
The  plaintiff  accordingly^  on  the  18th  of  August,  1856,  levied 
the  execution  on  the  piano,  and  duly  advertised  it  for  sale  on 
the  execution,  on  the  1st  of  September,  1856,  at  which  time  he 
adjourned  the  sale  till  the  6th  of  September,  1856,  on  which  day 
the  piano  was  taken  from  the  plaintiff  upon  a  replevin  writ,  in 
favor  of  one  Prichard,  which  replevin  writ  was  served  by  one 
Bliss,  one  of  the  plaintiff's  deputies  ;  and  these  facts  were  all 
duly  stated  in  the  plaintiff's  return  upon  the  execution,  which 
return  also  contained  the  statement  that  the  plaintiff  eould  find 
no  other  property  to  levy  upon,  and  that  he  therefore  r*tuvn«4tfce 
10 
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execution  unsatisfied.  It  further  appeared  that  neither  the  replevin 
suit  nor  the  replevin  bond  was  ever  entered  in,  or  returned  to,  court. 
The  defendant  claimed  before  the  auditor  that  the  plaintiff  was 
derelict  in  the  matter  of  the  defendant's  execution  and  the  sale 
of  the  piano  thereon,  and  by  reason  of  the  neglect  of  his  deputy 
Bliss  to  enter  the  replevin  suit  in  court,  and  that  therefore  the 
plaintiff  ought  not  to  recover  any  portion  of  the  third  item  in  his 
account.  The  auditor  reported  that  if  the  court  should  be  of 
opinion  that  the  plaintiff  had  been  in  default  in  the  discharge  of 
his  official  duties,  and  by  reason  of  the  neglect  of  Bliss  to  return 
the  replevin  writ,  the  damages  thereby  resulting  to  the  defendant 
exceeded  the  amount  of  the  plaintiff's  account. 

Upon  this  report  the  county  court  at  the  January  Term,  1861, 
Peck,  J.,  presiding,  rendered  judgment  for  the  plaintiff  for  the 
amount  of  the  first  and  second  items  of  his  account,  and  also  for 
82.07  of  the  third  item,  being  81.32  for  travel  fees  in  returning 
the  execution  to  the  court,  and  ninety-six  cents  poundage  on 
the  sum  of  seventy-five  dollars,  the  value  of  the  piano  levied 
upon. 

To  this  judgment  the  defendant  excepted. 

C.  B.  Leslie,  for  the  defendant. 
A.  M.  Dickey,  for  the  plaintiff. 

Poland,  Ch.  J.  No  question  is  made  upon  the  facts  reported, 
but  that  the  plaintiff's  charges  for  service  of  the  writ  against 
Low,  and  for  his  services  in  trying  to  effect  a  settlement  of  the 
defendant's  suit  against  Low,  were  proper,  and  ought  to  be 
allowed  to  him.  , 

It  is  claimed  that  he  improperly  adjourned  the  sale  of  the 
piano  he  had  advertised,  and  that  therefore  he  should  not  be 
allowed  for  his  fees  on  the  execution. 

The  auditor's  report  does  not  state,  why,  or  for  what  reason, 
the  sale  was  adjourned,  and  we  can  not;  therefore,  assume  that 
it  was  wrongful,  or  that  the  defendant  thereby  suffered  any 
damage.  The  ordinary  presumption  which  the  law  makes  in 
favor  of  the  acts  of  all  men,  and  especially  all  acting  in  an  offi- 
cial character,  applies. 
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The  property  advertised  by  the  plaintiff  was  taken  o  ut  of  his 
hands  by  another  officer  on  a  writ  of  replevin.  It  has  already 
been  decided  by  this  court,  (Shaw  v.  Baldwin,  33  Vt.  447,)  that 
although  that  officer  was  the  plaintiff's  deputy,  and  therefore  the 
service  defective,  so  that  it  might  have  been  pleaded  in  abate- 
ment of  that  process,  still  that  it  was  not  wholly  void,  so  that 
the  plaintiff  was  justified  in  surrendering  the  property,  and  not 
liable  for  not  proceeding  to  sell  it  upon  the  execution.  But  the 
defendant  claims  that  the  plaintiff,  as  he  did  not  proceed  to  sell 
the  property,  but  returned  the  execution,  stating  what  he  had 
done  under  it,  and  how  the  property  had  been  taken  away  from 
him,  is  not  entitled  to  charge  any  tees  thereon  ;  that  it  is  really 
the  same  as  if  he  had  made  a  nulla  bona  return  on  the  exe- 
cution. 

Our  statute  formerly  provided  that  a  sheriff  or  constable 
should  be  entitled  to  no  fees  for  returning  an  execution  non  est, 
but  I  am  unable  to  find  that  any  such  provision  is  now  contained 
in  our  statute.  It  may  be  that  without  such  provi  sion  a  sheriff 
would  not  be  entitled  to  any  fees  for  such  return,  on  the  ground 
that  really  he  had  made  no  service  of  the  precept,  but  it  is  not 
necessary  to  decide  that  point.  In  the  present  case  the  plaintiff 
had  proceeded  to  levy  the  execution  on  property,  posted  it  for 
Bale,  and  once  adjourned  the  sale,  when  the  property  was  taken 
away  from  him  by  another  officer.  We  think  he  was  as  much 
entitled  to  fees  on  the  execution,  as  if  the  defend  ant  himself  had 
interfered,  and  countermanded  the  sale. 

The  defendant  also  claims  that  the  plaintiff  was  not  enti- 
tled to  the  poundage  or  commission  given  by  the  statute, 
because  he  made  no9  sale  of  the  property,  and  that  this 
fee  must  always  be  taken  out  of  the  avails  of  property 
sold  by  the  officer,  and  is  never  chargeable  to  the  creditor. 
But  this  fee  is  given  for  levying  the  execution,  which  was  done 
in  this  case.  Generally  of  course  this  is  followed  by  sale,  but 
if,  for  any  reason,  for  which  the  officer  is  not  in  fault,  the  sale  is 
prevented,  we  think  the  officer  does  not  lose  his  fees.  So  where 
property  is  sold  on  an  execution,  the  officer  generally  deducts 
from  the  proceeds  of  the  sale  all  his  fees,  and  only  applies  the  net 
proceeds  on  the  execution,  but  if  the  creditor  employs  him  to  do 
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the  service,  and  he  is  prevented  from  getting  his  pay  from  the 
proceeds  of  sales  on  the  execution,  by  no  fault  of  his  own,  the 
creditor  must  pay  him.  The  plaintiff's  account  then,  so  far  as 
the  same  was  allowed  by  the  county  court,  was  justly  duo  from 
the  defendant. 

But  the  defendant  says,  that  Bliss,  the  plaintiff's  deputy, 
was  guilty  of  an  official  default,  in  not  returning  the  writ 
and  bond  of  replevin,  and  that  he  suffered  loss  thereby  to  a 
greater  amount  than  the  amount  of  the  plaintiff's  account  against 
him,  and  that,  as  the  law  makes  the  plaintiff  legally  answerable 
for  all  his  deputy's  official  defaults,  this  furnishes  a  defence  to 
this  action.  The  defendant's  counsel  claim  that  this  is  equiva- 
lent to  proving  that  the  plaintiff's  services,  which  form  his 
account,  were  really  of  no  value  to  him,  and  therefore  do  not 
entitle  the  plaintiff  to  receive  payment. 

The  authorities  produced  by  the  defendant,  to  show  that  where 
services  are  so  improperly  and  unskilfully  performed  as  to  be  of 
no  value  whatever  to  the  party  receiving  them,  no  recovery  will 
be  allowed,  are  unquestionable.  The  difficulty  is,  that  this  is  a 
totally  different  case.  The  plaintiff's  services  were  all  properly 
performed,  and  he  was  guilty  of  no  neglect  or  unskilfulness  that 
formed  any  ground  to  deprive  him  of  payment.  The  plaintiff  may 
be  liable,  as  the  defendant  claims,  for  his  deputy's  default,  in  an 
independent  matter,  disconnected  whollj  with  the  plaintiff's 
services.  The  defendant's  claim,  and  the  plaintiff 's  liability,  do 
not  rest  at  all  in  contract,  and  an  action  to  enforce  it  must  be  in 
form  an  action  ex  delicto.  It  probably  could  not  have  been 
even  pleaded  in  offset  to  the  plaintiff's  debt,  and  much  less  can  it 
be  set  up  generally  as  a  failure  of  consideration.  If  it  be  all 
the  defendant  claims  for  it,  it  is  a  mere  counter  claim,  sounding 
iutorU 

The  judgment  is  affirmed, 
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John  Beadley  v.  John  E.  Chamberlin,  James  M,  Chad  wick 
and  Moses  B.  Chamberlin.     . 

Scire  Facias  upon  Sheriff's  official  recognizance.     Judgment 

tn  scire  facias  upon  a  sheriff's  official  recognisance,  the  previous  Judgment 
against  the  sheriff  is  conclusive  of  the  plaintiff's  right  to  a  judgment 
against  the  sheriff  and  his  bail,  as  against  all  defences  which  the  sheriff 
might  have  urged  in  opposition  to  the  suit  against  him  alone,  except  when 
the  judgment  was  rendered  against  the  sheriff  by  default. 

Scire  Facias  upon  an  official  recognizance  entered  into  by 
the  defendant,  John  E.  Chamberlin,  as  sheriff  of  Orange  county, 
and  by  the  other  defendants  as  his  bail,  for  the  faithful  perform** 
anoe  by  John  £.  Chamberlin  of  his  duties  as  such  sheriff. 

The  declaration  set  forth  that  the  plaintiff  delivered  an  execu- 
tion in  his  favor  against  one  Tarbell,  to  one  Godfrey,  a  deputy 
sheriff  under  the  said  John  E  Chamberlin,  for  collection ;  that 
Godfrey  collected  such  execution,  but  neglected  to  pay  the  money 
to  the  plaintiff;  that  the  plaintiff  thereupon  brought  an  action 
against  John  E.  Chamberlin,  for  such  neglect  of  his  deputy 
Godfrey,  of  which  action  John  E.  Chamberlin  was  duly  noti- 
fied, and  that  the  plaintiff  recovered  judgment  therein  againtt 
him,  and  that  the  plaintiff  had  taken  out  execution  on  such 
judgment  against  John  E.  Chamberlin,  which  had  been  returned 
unsatisfied. 

The  defendant,  Moses  R.  Chamberlin,  filed  a  separate  pita, 
setting  forth  that  the  plaintiff's  attorney,  at  the  time  of  the 
delivery  of  the  execution  against  Tarbell  to  Godfrey,  directed 
him,  in  case  he  (Godfrey)  should  be  served  with  a  trustee  pro- 
cess, as  the  trustee  of  the  plaintiff,  after  he  should  have  collected 
the  execution  of  Tarbell,  to  deposit  the  money  in  the  South 
Royalton  Bank ;  that  Godfrey  was  so  trusteed,  and  that  he 
deposited'  the  money  so  collected  of  Tarbell  in  such  bank,  at 
directed,  and  that  in  consequence  of  the  insolvency  of  the 
bank  the  money  so  deposited  had  not  yet  been  paid  to  the  said 
Oodfrey. 

To  this  plea  the  plaintiff  demurred. 

The  county  court,  at  the  January  Term,  1842,  Pkgk,  J., 
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presiding,  pro  forma  adjudged  the  plea  sufficient,  and  rendered 
judgment  for  the  plaintiff,  to  which  the  defendant  Moses  R* 
Chamberlin  excepted. 

L.  B.  Peek,  P.  T.  Washburn  and  C.  B.  Leslie,  for  the  defendant, 

C.  W.  Clarke,  for  the  plaintiff. 

Pierpoint,  J.  This  is  a  scire  facias  brought  upon  a  recog- 
nizance entered  into  by  John  E.  Chamberlin,  as  principal,  and 
the  other  defendant  as  sureties,  to  secure  the  faithful  performance 
by  the  said  John  E.  Chamberlin  of  the  duties  of  sheriff  of  Orange 
county. 

The  questions  arise  upon  a  demurrer  to  the  separate  plea  of 
Moses  R.  Chamberlin ,  one  of  the  sureties  in  the  recognizance. 

The  plea  alleges,  as  a  defence  to  these  proceedings,  facts  which, 
if  proved,  might  have  constituted  a  good  defence  to  the  princi- 
pal, in  the  suit  brought  by  this  plaintiff  against  him  as  sheriff* 
to  recover  the  damage  which  the  plaintiff  sustained  in  conse- 
quence of  the  neglect  and  unfaithfulness  of  the  sheriff  in  the 
discharge  of  the  duties  of  his  office  ;  and  the  question  upon  this 
parr  of  the  plea  is  whether  it  is  competent  for  the  surety  to  set  up 
such  matter  in  defence  of  this  proceeding,  or,  in  other  words, 
whether  he  is  concluded  in  regard  to  such  matters  by  the  judg- 
ment in  that  case  against  the  principal.  That  the  principal  is 
concluded  by  that  judgment  is  conceded.  Its  effect  upon  the 
sureties  in  this  proceeding  we  think  must  depend  entirely  upon 
the  construction  that  shall  be  put  upon  our  statute  regulating 
proceedings  of  this  character. 

The  form  and  order  of  proceeding  is  specifically  pointed  out 
by  the  statute.  It  provides  that  the  party  claiming  to  hare  been 
injured  by  the  official  misconduct  of  the  sheriff  shall  first,  and 
before  resorting  to  the  recognizance,  establish  his  claim  by 
obtaining  a  judgment  against  the  sheriff  for  his  damages,  result- 
ing from  such  misconduct,  and  show  a  failure  to  collect  the  same 
of  him.  It  is  also  provided  that  on  the  return  of  the  writ,  of 
scire  facias  the  court,  unless  satisfactory  cause  be  shown  to  the 
contrary,  shall  render  judgment  against  such  sheriff  and  hia 
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sureties  in  favor  of  the  creiitor,  for  the  amount  of  such  judg- 
ment and  all  charges,  with  interest  and  cost.  It  is  further  pro- 
vided by  the  59th  section  of  chapter  28  of  the  compiled  statutes 
on  this  subject,  that  in  all  cases  where  the  original  judgment 
against  the  sheriff  was  rendered  by  default,  and  scire  facias  shall 
be  brought,  as  before  provided,  the  sureties  may  make  any 
defence,  and  take  any  advantage  in  the  scire  facias  which  the 
principal  might  by  law  have  made,  or  taken,  in  the  original 
action. 

We  think  it  is  manifest  from  these  several  provisions,  that  it 
was  the  intention  of  the  legislature  that  the  judgment  against 
the  sheriff  should  be  conclusive  of  the  claimant's  right  to  a 
judgment  against  the  sheriff  and  his  sureties,  in  the  scire  facia*, 
as  against  all  defences  that  the  sheriff  might  have  urged  in 
defence  of  the  suit  against  him  alone.  The  "  satisfactory  causes  " 
referred  to  in  the  57th  section  are  evidently  those  cases  that 
have  arisen  since  the  judgment  was  rendered  against  the  sheriff; 
for  instance,  a  payment  of  such  judgment  in  whole  or  in  part, 
or  such  cases  as  are  personal  to  the  sureties,  as  infancy, 
or  any  legal  inability  to  contract  such  an  obligation.  If  this 
clause  in  the  57th  section  gives  to  the  sureties  the  right  to 
interpose  any  species  of  defence  that  the  principal  might  have 
set  up  in  the  suit  against  him,  it  must  have  the  same  effect  as  to 
the  principal,  as  it  is  equally  applicable  to  him  as  to  them,  and 
such  an  effect  is  not  claimed  for  it. 

If  it  was  not  the  intention  of  the  legislature  to  make  the 
judgment  against  the  principal  conclusive  to  the  extent  before 
indicated,  why  require  that  the  claimant  should  first  procure  a 
judgment  against  the  principal  ?  Why  not  allow  this  proceed* 
ing  against  the  sheriff  aud  his  sureties  in  the  first  instance,  and 
have  the  whole  controversy  done  at  ouce,  instead  of  compelling 
the  claimant  to  contest  the  matter  to  the  end  of  the  law,  as  was 
done  in  this  case  with  the  sheriff,  and  then  leave  him  to  fight 
the  same  battle  on  the  same  issues,  and  to  the  same  extent,  with 
the  sureties? 

Upon  any  other  construction  than  the  one  we  now  adopt,  the 
59th  section  becomes  wholly  inoperative,  for  if  the  sureties  have 
the  right  to  set  up  every  species  of  defence  in  all  cases,  why 
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give  them  the  right,  in  cases  where  the  judgment  against  the 
sheriff  is  by  default,  as  they  would  have  the  right  without  thi* 
section  ;  but  upon  our  view  of  the  statute  there  is  a  manifest 
propriety  in  giving  the  sureties  their  right  in  such  cases,  as  the 
judgment  against  the  sheriff  might  be  obtained  by  default, 
without  his  knowledge ;  he  might  be  out  of  the  state,  and  the 
process  served  by  attaching  property,  and  notice  given  by  publi- 
cation ;  or  if  he  so  far  neglected  a  defence  as  to  allow  judgment 
to  be  taken  against  him  by  default,  that  might  have  beea 
regarded  as  a  sufficient  cause  for  allowing  the  sureties  to  come  in 
and  defend. 

Bnt  it  is  said  there  is  a  hardship  in  concluding  the  sureties  by 
a  judgment  against  the  principal,  obtained  in  a  proceeding  to 
which  they  were  not  parties.  This  objection,  in  proceedings 
like  the  present,  we  think  is  more  potent  in  theory  than  in  prao» 
tice,  as  it  is  hardly  to  be  supposed  that  a  sheriff  would  allow  a 
judgment  to  be  obtained  against  him  for  such  a  cause,  without 
availing  himself  of  ail  legitimate  defences  that  exist,  and  no- 
person  is  likely  to  be  as  well  informed  upon  the  subject  as  him- 
self, and  whatever  hardship  there  may  be  in  such  cases,  we 
think  is  far  more  than  counterbalanced  by  the  hardship  that 
would  be  otherwise  entailed  upon  the  other  party,  who  would  be 
compelled  twice  to  follow  through  a  protracted  litigation  of  the 
same  points,  and  substantially  with  the  same  parties,  for  it  can 
not  be  doubted  that  in  both  contests  the  sheriff  would  be  the  real 
party  with  whom  he  would  have  to  contend. 

This  view  of  the  statute,  we  think,  is  in  harmony  with  the 
practice  under  it  for  a  long  period  of  time,  and  with  the  con- 
struction that  has  been  put  upon  it  by  the  profession  throughout 
the  state. 

Regarding  it  as  we  do,  it  becomes  unnecessary  to  enter  into  a 
discussion  of  the  general  principle  as  to  the  effect  of  judgments 
against  the  principal  upon  the  sureties,  a  point  on  which  there  10 
much  conflict  of  Authority. 

The  judgment  of  the  county  court  is  affirmed. 
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Bank  of  Nbwbuky  v.  8.  G.  Richabds  aitd  Dakiel  Webstkr. 
Prom'awry  Note.    Action.    Principal  and  Surety. 

*.  note  made  payable  to  a  bank,  and  executed  for  the  purpose  of  raising 
|  money,  may  be  taken  by  any  person  advancing  money  upon  it,  and  held  by 

|  him  as  a  valid  instrument  against  the  makers,  both  principal  and  sureties, 

enforceable  by  suit  in  the  name  of  the  bank. 

So  far  as  regards  the  liability  of  the  sureties,  there  is  no  greater  legal  obliga- 
tion upon  the  person  taking  and  holding,  in  good  faith,  such  note  under 
such  circumstances,  to  have  it  at  the  bank,  to  which  it  is  by  its  terms  paya- 
ble, at  its  maturity  or  a  reasonable  time  thereafter,  or  to  notify  the  sureties 
that  he  holds  the  note,  than  rests  upon  the  holders  of  promissory  notes 
generally. 

▲  promissory  note,  whether  negotiable  or  not,  which  does  not  specify  any 
place  of  payment  in  terms,  is  in  general  payable  wherever  the  person,  law* 
fully  holding  it,  is. 

Beyond  the  obligation  of  the  holder  of  a  promissory  note  not  to  contract 

'  with  the  principal  for  delay  in  enforcing  payment,  for  a  definite  period,  on 

sufficient  consideration,  the  only  rule  of  law  prescribing  duties  to  the  holder 

of  the  note,  in  reference  to  sureties,  is  the  general  one  of  good  faith  and 

fair  dealing. 

Assumpsit  on  a  promissory  note  for  six  hundred  dollars,  dated 
August  15th,  1857,  payable  to  the  plaintiffs  in  ninety  days  after 
date,  and  signed  by  the  defendant*,  and  by  one  Wyman,  who  was 
also  named  as  a  defendant  in  the  writ,  bnt  as  to  whom  the 
officer  serving  the  writ  made  a  non  est  return. 

The  defendant  Webster  pleaded  the  general  issue,  and  the 
cause  was  tried  at  the  January  Term,  1861,  Peck,  J.,  pre- 
siding. 

It  appeared  that  the  defendant  Richards  was  the  principal 
upon  the  note,  and  Webster  and  Wyman  only  sureties ;  that 
Richards  procured  the  sureties  to  sign  the  note  under  the  expect- 
ation on  their  part  that  it  was  to  be  discounted  by  the  plaintiffs 
for  Richards  ;  that  the  signers  of  the  note  all  resided  at  Charles- 
ton, in  this  state  ;  that  Richards  carried  the  note,  shortly  after 
its  execution,  to  one  Morse,  of  Haverhill,  New  Hampshire,  who 
discounted  the  note  for  him   being  aware  that  the  defendant* 
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Webster  and  Wyman  were  only  sureties  on  the  note ;  that  Morse 
knew  where  the  sureties  resided  ;  that  about  the  time  the  note  ' 
became  due  Webster  inquired  of  Richards  whether  it  was 
outstanding  or  paid,  and  Richards  told  him  it  was  paid  ;  thai 
shortly  afterwards  Webster  wrote  to  the-  plaintiffs,  inquiring  if 
they  had  such  a  note,  and  immediately  received  reply  that  they 
had  not ;  that  shortly  afterwards  Webster  and  Wyman  caused 
another  similar  inquiry  to  be  made  of  the  plaintiffs,  and  received 
a  reply  to  the  same  effect ;  that  the  sureties  supposed  the  note 
was  paid,  until  about  the  loth  of  January,  1859,  when  Morse 
carried  the  note  to  the  plaintiffs,  and  obtained  the  consent  of  the 
plaintiffs  to  aid  him  in  the  collection  of  the  note,  and  that  the 
plaintiffs'  cashier  at  that  time,  by  Morse's  request,  wrote  the 
defendant,  Webster,  that  they  had  the  note,  and  requested  him 
to  pay  it. 

It  further  appeared  that  Richards  continued  to  reside  at 
Charleston,  and  was  in  good  credit,  and  paid  his  debts  until 
December,  1 858,  when  he  absconded,  leaving  no  property  behind 
him  ;  that  from  the  date  of  the  note  up  to  the  time  of  his 
absconding,  the  note  might  have  been  collected  of  him,  and  that 
if  the  sureties  on  the  note  had,  at  any  time  after  its  maturity* 
known  it  was  outstanding,  they  could  and  would  have  caused  it 
to  be  collected  out  of  Richards,  or  would  have  paid  it  themselves 
and  collected  the  amount  so  paid  out  of  Richards. 

It  also  appeared  that  the  present  suit  was  prosecuted  by  Morse, 
with  the  consent  of  the  plaintiffs,  but  for  his  (Morse's)  sole 
benefit. 

The  court  also  found  as  a  fact  that  the  sureties  used  due  dili- 
gence to  learn  whether  the  note  was  paid,  and  whether  it  was 
outstanding,  and  that  the  loss  to  Morse  or  to  the  sureties,  as  the 
case  might  be,  in  consequence  of  its  non-payment  by  Richards, 
was  occasioned  by  Morse's  neglect  to  cause  the  note  to  be  at 
the  bank  of  Newbury  when  it  fell  due,  or  in  any  reasonable 
time  thereafter,  or  to  notify  the  sureties  that  he  held  it,  or  that 
it  was  not  paid. 

Upon  all  these  facts  the  county  court  rendered  judgment  fof 
the  defendant  Webster,  to  which  the  plaintiffs  excepted. 
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William  Hebard  and  A.  Underwood,  for  the  plaintiffs, 
0.  W.  Clarke,  for  the  defendant  Webster. 

Babbbtt,  J.  Under  several  successive  decisions  in  this  statey 
beginning  with  the  Bank  of  Burlington  v.  Beach,  1  Aik.  62,  and 
ending  with  the  Bank  of  Middlebury  v.  Bingham  et  al.,  S3  Vt. 
621,  in  which  the  decisions  of  the  courts  of  other  states,  on  the 
same  subject,  have  been  fully  considered,  it  must  now  be 
regarded  as  settled,  that  Morse  could  advance  the  money  upon 
this  note,  and  receive  and  hold  k  as  a  valid  instrument  against 
the  makers  thereof,  enforceable  by  suit  in  the  name  of  the  banky 
unless  precluded  by  some  act  or  default  on  his  part,  as  the 
holder. 

As  he  did  advance  the  money  and  take  the  note  there/or,  the 
question  is,  whether  the  liability  of  the  sureties  has  been  dicn 
charged,  by  reason  of  his  acts  or  omissions  in  respect  to  the 
note. 

The  decision  of  the  county  court  seems  to  have  been  made  on 
the  ground,  that  he  did  not  have  the  note  at  the  bank  at  the  time 
it  fell  due,  or  in  a  reasonable  time  thereafter ;  nor  notify  the 
sureties  that  he  was  the  owner  and  holder  of  the  note,  so  that 
they  might  be  able  to  know  where  it  could  be  found,  seasonably 
to  take  measures  to  secure  themselves  for  their  liability  upon  it. 

As  the  case  does  not  show  any  want  of  good  faith  towards  the 
sureties,  in  the  course  taken  by  Morse  with  the  note,  the  mate' 
rial  point  rests  in  the  question,  whether  he  has  violated,  or 
neglected,  any  duty  which  the  law  imposed  on  him  towards  the 
sureties,  whereby  they  have  suffered  prejudice. 

As  to  the  alleged  duty,  (as  one  branch  of  the  alternative  above 
stated,)  to  have  the  note  in  the  bank  at  or  soon  after  the  time  it 
became  payable : — The  note  does  not  specify  any  place  of  pay-' 
ment  in  terms.  The  ground  on  which  it  is  claimed  that  the 
note  should  have  been  in  the  bank,  at  or  near  its  maturity,  is, 
that  it  being  payable  to  the  bank,  and  not  made  negotiable,  the 
law  will  hold  the  place  of  payment  to  be  at  the  bank,  the  same 
as  if  it  had  been  so  specifically  made  payable  there. 

As  a  general  rule,  when  no  place  of  payment  is  named,  a  note. 
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payable  to  an  individual  person,  whether  negotiable  or  not,  is 
payable  wherever  it  may  be  in  lawful  custody.  We  know  of  no 
principle  or  decision  that  would  make  the  rule  different  in  case 
of  a  note  payable  to  a  bank,  or  any  other  corporation.  If  this 
note  had  been  payable  to  John  Doe,  or  any  other  individual, 
there  would  be  no  question,  that  Mr.  Morse  might  have  received 
the  note  upon  a  lawful  trausacton,  and  held  it  in  the  manner 
that  he  held  this  note,  and  it  would  have  been  payable,  not  at 
the  house  or  office,  or  the  personal  locus  in  quo,  of  John  Doe, 
but  at  any  place  where  Morse  might  be  with  it,  at  any  time  after 
it  fell  due.  As  Morse  was,  in  the  .case  before  us,  equally  in  the 
lawful  custody  of  the  note  payable  to  the  bank  of  Newbury,  we 
think  it  stands  upon  the  same  ground,  as  to  pi  ice  of  payment, 
and  therefore,  so  far  as  place  of  payment  is  concerned,  there  was 
no  legaV  necessity  for  him  to  have  the  note  at  the  bank,  at  the 
time,  and  in  the  manner  claimed. 

As  to  the  duty  to  give  notice  that  Morse  owned  or  held  the 
note  : — The  point  in  this  respect  must  sta^d,  if  at  all,  upon  the 
ground  of  a  legal  duty,  as  before  remarked.  In  reference  to 
parties  sustaining  certain  relations  to  bills  and  notes,  as  drawer, 
or  endorser,  or  guarantor,  the  law,  for  good  reasons,  has  estab- 
lished certain  rules,  that  must  be  observed,  in  order  to  fix  liabil- 
ities upon  such  parties.  But  in  reference  to  sureties,  we  do  not 
understand  that  those  rules  are  applicable.  A  surety  is  an  orig- 
inal maker,  and  becomes  primarily  and  absolutely  liable,  as  much 
so  as  the  principal,  to  any  party  lawfully  holding  the  paper* 
With  a  very  obscure  logic,  and  an  obvious  departure  from  the 
analogies  in  the  common  application  of  established  principles  in 
the  law,  it  may  be,  that,  in  regard  to  sureties,  there  has  been 
established  an  arbitrary  and  technical  rule,  viz.:  that  if  the 
holder  contracts  with  the  principal  for  delay  in  enforcing  pay- 
ment, for  a  definite  period,  on  sufficient  consideration,  he 
thereby  will  discharge  the  surety  from  liability,  without  enquiry 
whether  the  surety  has  been  in  fact  put  to  any  peril  of  detriment 
thereby. 

But  beyond  this,  we  understand  that  the  only  rule  of  law,  pre- 
scribing duties  to  the  holder  of  the  note,  in  reference  to  sureties, 
U  the  general  one  of  good  faith  and  fair  dealing. 
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And  when  the  facts  and  circumstances  of  the  given  case  do 
not  charge  him  with  any  want  of  these,  the  sureties  stand  on  no 
ground  of  advantage  over  the  principal,  in  respect  to  immunity 
from  liability.  The  court  below  have  not  reported  any  finding 
of  a  want  in  this  respect ;  nor  do  the  facts,  which  are  found, 
constituting  the  history  of  the  note  and  of  ^he  parties,  in  their 
relation  to  it,  betoken  any  want  of  such  good  faith  and  fair 
dealing. 

Indeed,  it  seems  clearly  to  be  a  case,  in  which  both  Morse 
and  the  sureties  had,  and  had  reason  to  have,  entire  confidence 
in  Richards,  both  as  to  honesty,  and  as  to  ability  to  pay  this, 
and  all  his  other  debts.  In  the  absence  of  any  thing  found,  or 
indicating  that  Morse  suspected,  or  had  any  reason  to  suspect, 
any  design  on  the  part  of  Richards  to  play  false  with  his  sure- 
ties,  or  that  they  were  iu  any  peril  as  such  sureties,  there  is  no 
ground  for  predicating  any  want  of  good  faith  and  fair  dealing 
on  the  psrt  of  Morse  towards  them. 

This  being  so,  we  know  of  no  rule  or  reason,  why  he  might 
not  let  the  note  lie,  without  notifying,  or  calling  upon,  the 
sureties,  for  such  time  as  he  saw  fit.  It  being  settled  law  that 
this  note  might  go  into  the  hands  of  any  body  else,  as  well  as 
the  bank,  as  a  means  of  raising  money,  and  be  held  as  a  valid 
and  enforceable  instrument  against  the  makers  thereof,  it  must 
be  supposed  that  the  sureties  signed  it  in  view  of  the  legal  con- 
sequences, both  to  the  holder  and  themselves.  They  signed  it 
reposing  full  confidence  in  the  principal,  as  before  remarked, 
both  for  honesty  and  ability  to  pay.  Because  that  confidence 
was  misplaced,  and  they  were  misled  by  the  falsehood  of  Rich- 
ards, as  to  having  paid  and  taken  up  the  note,  the  results  thereof 
can  not  be  visited  upon  Morse,  who  was  holding  the  note  in 
lawful  right,  and  neglecting  no  duty  towards  them,  which  either 
the  law  or  good  morals  imposed. 

The  judgment  is  reversed  ;  and,  as  is  the  practice  in  cases  in 
which  all  the  facts  are  found  and  reported,  we  proceed  in  this 
court  to  render  such  judgment  as  the  law  requires,  judgment  is 
rendered  here  for  the  plaintiff  to  recover  the  amount  due  on  the 
nrie,  with  casta. 
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Lobinda  H.  Chaplin,  Lucia  Ann  Chaplin,  and  Louisa 
Maria  Chaplin  v.  Ezekiel  Sawyer,  Administrator  of  the 
Estate  of  'Matthew  Chaplin,  deceased,  and  James 
Buchanan,  W.  6.  Buchanan,  and  H.  F.  Slack,  creditor* 
of  said  Estate.    # 

[in  chancery,] 

Homestead.     Chancery.     Dower. 

The  act  of  1857  (Acts  of  1857,  No.  28,  p.  39)  providing  for  relief  in  certain 
cases  where  the  homestead  can  not  be*  conveniently  set  ont  in  severalty, 
applies  as  well  to  the  homestead  left  by  deceased  persons,  as  to  that  of  per- 
sons in  life. 

It  is  not  requisite  to  the  jurisdiction  of  the  court  of  chancery  under  the  ;act 
of  1857,  relating  to  the  homestead,  to  grant  relief  to  the  owners  of  a  home- 
stead left  by  a  deceased  person,  that  the  probate  court  should  first  adjudge 
that  there  is  a  homestead  in  such  deceased  person's  estate. 

Under  the  act  of  1656  (Acts  of  1856,  No.  23,  p.  24)  providing  that  there  should 
be  no  homestead  right  in  the  estate  of  a  deceased  person,  the  assets  of 
which,  over  and  above  all  debts  due,  and  charges  of  administration,  shall 
exceed  $500,  the  personal  property  assigned  by  the  probate  court  to  the 
widow,  and  the  widow's  dower,  are  not  to  be  reckoned  among  the  assets. 

Under  the  laws  of  this  state,  relating  to  the  homestead,  in  force  in  1858,  both 
homestead  and  dower  may  be  set  out  in  the  same  estate,  but  the  dower  is  to 
be  reduced  by  the  amount  of  the  widow's  interest  in  the  homestead. 

Petition  by  the  widow  and  minor  children  of  Matthew  Chap- 
lin, deceased,  for  relief,  in  respect  to  their  homestead  interest  in 
certain  real  estate)  in  accordance  with  the  provisions  of  the  act 
of  1857,  entitled  "an  act  relating  to  the  homestead,"  (Acts  of 
1857,  No.  28,  p.  89.) 

The  facts  of  the  case  sufficiently  appear  from  the  opinion  of 
the  court. 

A.  Underwood,  for  the  orators. 

Leslie  &  Rogers^  for  the  defendant  creditors. 

Aldis,  J.  This  is  a  proceeding  under  the  act  of  1857*  relat- 
ing to   the   homestead.     The   widow   and  heirs  of   Matthew 
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Chaplin  presented  their  petition  to  the  court  of  chancery,  stating 
that  they  had  a  homestead  interest  in  a  tavern  stand,  and  about 
twenty  acres  of  land,  and  the  buildings  thereon,  in  Wells  River 
village,  of  the  value  of  $2,000  ;  that  the  homestead  could  not 
be  set  out  in  severalty  without  great  inconvenience  to  the  par- 
ties  interested,  and  praying  for  relief  under  the  statute.  The 
administrator  of  the  estate  was  made  a  defendant.  None  of  the 
creditors  of  Matthew  Chaplin's  estate  were  joined  as  defendants ; 
and  it  does  not  appear  that  there  were  any  mortgagees,  levying 
creditors,  or  other  incumbrancers  specifically  interested  in  the 
property,  to  be  joined.  The  administrator  appeared,  admitted 
the  facts  stated  in  the  petition,  and  advised  a  sale  of  the  whole 
property.  The  chancellor  ordered  a  sale  of  the  whole,  and  that 
the  homestead  interest  in  the  avails,  (being  $500,)  be  depos- 
ited in  bank,  subject  to  the  order  of  the  court.  The  estate  was 
sold,  the  $500  placed  in  bank,  and  the  remainder  was  left  in 
the  hands  of  the  administrator.  The  widow  and  heirs  then 
prayed  the  court  that  the  $500  be  paid  to  them,  or  invested 
for  their  benefit ;  the  administrator  assented,  and  the  court 
ordered  the  sum  to  be  put  into  the  hands  of  Judge  Underwood, 
to  be  lent  by  him  upon  good  security,  upon  interest,  payable 
annually,  for  their  benefit,  and  he  to  hold  the  security,  subject  to 
the  order  of  the  court.  The  money  was  loaned  by  Judge  Under- 
wood, according  to  the  order  of  the  court,  and  it  is  not  claimed 
but  that  the  security  is  ample  and  the  loan  safe. 

About  a  year  after  all  this  had  been  done,  J.  &  W.  G. 
Buchanan,  and  others,  creditors  of  the  estate  of  Matthew  Chap- 
lin, who  appear  here  as  defendants,  applied* to  the  probate  court 
for  an  order  that  the  moneys  derived  from  the  sale  of  the  estate, 
and  in  the  hands  of  the  administrator,  be  distributed  among  the 
creditors.  The  petition  to  the  probate  court  did  not  specifically 
pray  that  this  sum  claimed  as  homestead  should  be  distributed, 
but  it  is  admitted  that  such  was  the  object  of  the  application. 
Thereupon  the  widow  and  heirs  applied,  by  petition,  to  the 
chancellor,  for  an  injunction  to  restrain  the  creditors  from  any 
further  proceeding  in  the  probate  court,  in  regard  to  the  home- 
stead. The  injunction  was  granted.  The  defendant  creditors 
so  enjoined  filed  an  answer  upon  oath  to  the  petition,  setting 
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forth  their  grievances,  and  prayed  the  chancellor  that  they  might 
be  heard  in  the  premises.  The  petition  of  the  widow  and  heirs 
was  entered  at  the  January  Term,  I860,  and  the  answer  drawn 
and  sworn  to  at  the  January  Term,  1861,  but  not  filed  till 
recently.  No  petition  has  been  filed  by  the  creditors  for  leave 
to  appear  and  contest  the  right  to  the  fund.  Chancery  having 
jurisdiction  of  the  matter,  the  injunction  might  well  stand  with* 
out  re-opening  and  deciding  anew  the  question  whether  the  peti- 
tioners were  entitled  to  the  fund. 

I.  The  first  question  raised  in  the  case  is  upon  the  motion  to 
dismiss  the  appeal  of  the  creditors  to  this  court,  upon  the  ground 
that  they  have  not  properly  appeared,  or  been  allowed  by  the 
chancellor  to  appear,  as  parties  to  the  original  petition,  and  as 
claimants  of  the  fund.  The  administrator  by  his  counsel  denies 
having  taken  any  appeal. 

It  was  unquestionably  within  the  discretion  of  the  chancellor, 
and  upon  a  proper  case  shown  it  would  have  been  his  duty,  to 
allow  the  creditors,  upon  petition  and  notice  to  the  adverse 
party,  to  appear  and  contest  the  claims  made  by  the  widow  and 
heirs  in  the  original  petition.  Thus,  if  there  was  ground  to 
suspect  collusion  between  the  petitioners  and  the  administrator, 
or  if  in  fact  no  homestead  right  existed,  or  the  estate  was  of 
less  value  than  82,000,  or  other  good  defence  existed,  and  the 
administrator  refused  or  neglected  to  make  such  defence,  the 
creditors  interested  might  apply  to  the  chancellor  and  get  leave 
to  appear  and4  defend.  They  did  not  apply  or  appear  in  this 
case  till  the  injunction  issued  against  them.  Then  they  appeared 
upon  the  motion  for  the  injunction,  and  stated,  by  way  of  answer 
to  the  motion,  the  grounds  upon  which  they  contested  the  claim 
of  the  widow  and  heirs  to  the  fund.  Upon  this  no  hearing 
appears  to  have  been  had — no  order  directly  made  uj  the  chan- 
cellor. From  the  time  the  creditors  appear  in  the  case,  their 
proceedings  seem  to  have  been  in  disregard  of  all  proper  practice 
in  chancery,  and  as  this  is  the  first  case  which  has  come  before 
us  under  this  statute,  we  feel  it  to  be  our  duty  to  so  declare, 
lest  this  loose  practice  might  be  deemed  a  precedent  for  proceed- 
ings in  some  future  case.  As  the  chancellor  seems  to  have 
Ireetad  &*  creditors  as  being  in  court  to  be  heard  in  regard  to 
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the  disposition  of  the  fund,  and  baa  ordered  the  fond  to  he 
divided  between  the  widow  and  heirs,  we  have  concluded  to 
revise  the  proceedings,  as  well  upon  the  original  petition  as  upon 
the  matter  of  the  injunction. 

I,  The  first  question  which  the  creditors  raise  is,  that  tha_ 
act  applies  only  to  the  homesteads  of  persons  in  life,  and  that 
the  chancellor  has  no  jurisdiction  of  cases  where  the  existence 
and  disposition  of  the  homestead  of  a  deceased  person  are  to  be 
acted  upon ;  and  that  the  probate  court  alone  has  jurisdiction  in 
such  cases. 

1.  There  is  nothing  in  the  language  of  the  act  to  indicate 
that  the  homestead  of  deceased  persons  were  intended  to  to 
excepted.     The  statute  by  its  terms  applies  to  all  homesteads. 

2.  The  intent  of  the  act,  and  the  evil  to  be  remedied,  require 
that  it  should  be  extended  to  homesteads  belonging  to  the  estates 
of  deceased,  as  well  as  living  persons. 

Where  "  the  dwelling  house,  buildings  and  lands  appurten- 
ant/' which  constitute  the  homestead,  are  of  considerable  value, 
the  severance  of  the  homestead,  to  be  occupied  by  one  family, 
while  the  rest  of  the  house  and  land  is  occupied  by  another, 
becomes  a  matter  of  much  difficulty,  and  is  generally  attended 
with  inconvenience  to  all  parties.  It  is  difficult  to  set  out  a  part 
of  an  expensive,  or  even  of  a  moderately  expensive  house,  so 
that  a  five  hundred  dollar  interest  in  it  shall  secure  to  the  poor 
family  the  comforts  which  the  homestead  is  intended  to  provide. 
To  the  owner  of  the  rest  of  the  house  and  lands  the  homestead 
becomes  a  great  inconvenience.  This  evil,  which  was  at  once 
felt  when  creditors  levying  executions,  or  mortgagees  entering 
nnder  foreclosures,  sought  to  take  possession*  was  what  the 
statute  sought  to  remedy.  It  is  obvious  that  this  evil  may  as 
well  exist,  and  should  as  much  be  remedied,  in  the  case  of 
homesteads  accruing  in  the  estates  of  deceased  persons  as  in 
others.  The  course  of  proceeding  in  chancery  is  well  adapted 
to  the  division,  or  sale  of  such  estates,  and  to  the  distribution, 
investment,  or  control  of  the  fund.     Hence  the  statute. 

II.  The  creditors  also  object  that  there  was  no  homestead, 
to  be  sold  or  divided,  becanse  the  assets  of  the  estate  exceeded 
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$500  after  paying  all  debts  and  the  charges  of  administration. 
Acts  of  1856,  p.  24. 

Upon  the  evidence,  however,  we  think  the  assets  did  not 

exceed  *$500.     Taking  out  the  assignment  to  the  widow  and 

^he  dower  (which  are  not  subject  to  debts)  and  which  we  think 

Should  be  deducted  from  the  assets,  the  remainder,  after  paying 

debts,  does  not  exceed  $500. 

It  is  claimed  that  both  dower  and  homestead  were  not  intended 
to  co-exist  in  the  same  estate.  But  it  is  to  be  observed,  1st, 
that  the  statutes  giving  homestead  nowhere  express  or  imply 
that  dower  shall  be  cut  off;  2nd,  dower  goes  to  the  widow — 
homestead  is  for  the  widow  and  heirs ;  3rd,  the  act  of  1855,  p. 
17,  provides  for  setting  out  dower  and  homestead,  and  for 
deducting  the  widow's  share  in  the  homestead  from  her  dower, 
thus  expressly  recognizing  both  dower  and  homestead  in  the 
same  estate. 

It  is  also  claimed  that  the  probate  court  should  adjudge  that 
there  was  a  homestead,  before  the  court  of  chancery  can  take 
cognizance  of  it,  either  to  cell,  or  assign  under  the  act. 

It  would  be  singular  if  the  legislature  had  made  the  jurisdic- 
tion of  chancery,  in  the  matter,  to  depend  on  the  decision  of  the 
probate  court.  There  is  nothing  in  the  words  of  the  act  to  show 
such  an  intent.  Such  a  construction  would  require  us  to  imply 
such  a  power  and  jurisdiction  for  the  probate  court  against  the 
express  grant  of  the  power  to  the  court  of  chancery.  It  would 
require  the  probate  court  to  act  in  matters  in  no  ways  connected 
with  the  estate  of  deceased  persons,  and  to  decide  as  to  the 
existence  of  a  homestead  among  persons,  all  of  whom  were  alive, 
and  where  neither  they  nor  their  estates  could  be  brought  within 
the  jurisdiction  of  that  court    The  position  can  not  be  sustained. 

We  find  no  error  in  the  decree  of  the  chancellor,  and  it  is 
affirmed,  with  costs  against  the  creditors,  who  have  appeared 
and  appealed,  viz.:  James  Buchanan,  W.  G.  Buchanan,  and  H. 
F.  Slack,  in  this  court,  and  in  the  court  of  chancery,  from  Jan* 
uary  Term,  1861,  and  a  mandate  will  be  directed  to  the  court  of 
chancery  accordingly. 
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^     The  Town  of  Randolph  v.  The  Town  op  Woodstock. 
Deposition.     Evidence. 

By  allowing  a  deposition  to  be  read  once  without  objection,  a  party  waives  all 
objections  to  any  informality  or  irregularity  in  the  taking  of  which  he  has 
knowledge,  and  thereafter  he  can  only  raise  objections  to  the  competency  of 
the  witness,  or  the  subject  matter  of  the  deposition. 

When  a  legal  cause  exists  for  taking  a  deposition  when  taken,  the  cause  it 
presumed  to  exist,  and  the  deposition  continues  to  be  admissible  at  any 
subsequent  time,  unless  the  cause  be  shown  to  have  ceased  by  the  party 
objecting. 

A  witness  who  was  testifying  in  regard  to  a  certain  date,  stated  that  he  wrote  ig 
a  letter  to  one  B.  relative  to  that  subject;  whereupon,  he  *  as  asked  on  cross- 1 
examination  whether  he  did  not  in  that  letter  state  such  date  as  different  I 
from  what  he  had  testified  it  to  be.  Held,  that  the  inquiry  was  proper,  and  \ 
that  the  cross-examining  party  was  not  bound  to  produce  the  letter. 

The  mere  fact  that  an  improper  Inquiry  is  made  of  a  witness  while  testifying, 
*  is  not  sufficient  for  granting  a  new  trial,  If  no  improper  evidence  be  elicited 
by  such  inquiry. 

If  a  witness,  before  there  is  time  to  check  him  or  interpose  an  objection,  gives 
incompetent  or  improper  testimony,  and  the  court  instruct  the  jury  that  the 
testimony  so  given  is  not  to  be  considered  by  them,  there  is  no  ground  of 
error  which  can  be  revised  by  the  supreme  court. 

/  V 

Appeal  from  an~  order  of  removal  of  one  Lydia  Billings,  a 

paupe/,  from  yie  town  of  Randolph  to  the  town  of  Woodstock. 
Plea,  that  the  pauper  was  unduly  removed,  and  trial  by  jury  at 
the  January  Term,  1861,  Peck,  J.,  presiding. 

The  controversy  in  the  suit  was  as  to  the  time  of  the  removal 
of  Joel  Billings,  the.  father  of  the  husband  of  the  pauper,  with 
his  family,  from  Woodstock  to  Hartland.     On  the  part  of  Wood- 
stock the  evidence  tended  to  show  that  said  Joel  Billings  thus 
removed  to  Hartland  in  the  spring  of  1816,  and  on  the  part  of 
w^  I  Randolph  that  he  removed  in  the  fall  of  the  same  year.    It  was 
conceded  that  Joel  Billings  removed  with  his  family  from  Hart- 
land to  Randolph  August  16th,  1817,  and  that  the  present  settle- 
/        ment  of  the  pauper  was  in  Woodstock,  unless  Joel  Billings 
^   w  gained  a  settlement  in  Hartland,  by  one  year's  residence  in  that 
town,  in  1816  and  18J7. 
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On-  trial  the  plaintiffs  offered  the  deposition  of  Eliza  Billings, 
taken  for  the  alleged  cause  that  she  was  unable  to  attend  court, 
by  reason  of  sickness  and  bodily  infirmity,  to  which  the  counsel 
for  the  defendants  objected,  for  two  reasons  ;  first,  because  the 
deposition  was  taken  before  J.  E.  Parish,  Esq.,  a  justice  of 
the  peace,  who  at  the  time  of  taking  the  same  was  an  inhab- 
itant of,  and  tax-payer  in,  Randolph.  These  facts  the  defen- 
dants proved  to  the  court  Secondly,  because  there  was  no 
evidence  that  the  deponent  was,  at  the  time  of  trial,  unable  to 
attend  court  and  testify  in  the  cause.  And  the  defendants 
proved  that  this  cause  was  partly  tried  at  the  June  Term,  1859, 
I  and  that  at  that  time  the  deponent,  who  resided  in  Randolph, 
if  was  in  Chelsea  at  the  time  of  the  trial  of  this  cause,  but  that 
she  did  not  testify,  as  the  witness  said,  because  she  was  too 
feeble  to  be  brought  into  court. 

It  was  conceded  that  at  the  trial  at  the  June  Term,  1859,  this 
same  deposition,  which  had  been  taken  in  January  previous,  og 
due  notice,  to  be  used  at  that  trial,  was  read  without. objection. 

The  court  overruled  the  objections  and  admitted  the  deposition, 
to  which  the  defendants  excepted. 

The  defendants  produced  as  a  witness  one  Harley  Burr,  who 
testified  in  substance  that  he  resided  in  Hartland  in  the  spring 
of  1816,  and  was  acquainted  with  Joah Billings ,  and  that  said 
Joeh  Billings  was  residing  in  Hartland  in  the  spring  of  1816, 
while  the  witness  was  residing  there,  and  before  July  of  that 
year,  and  that  the  witness  left  Hartland  in  August,  1816,  and 
went  to  Rockingham,  and  never  afterwards  resided  in  Hartland. 
On  cross-examination  he  stated  that  one  William  Rounds,  of 
Chester,  an  attorney,  called  upon  him  in  June,  1860,  on  behalf 
of  the  town  of  Woodstock,  to  ascertain  what  he  remembered 
about  the  residence  of  Joel  Billings  in  Hartland,  and  that  he 
then  told  William  Rounds  that  he  would  think  it  over  and  write 
him  upon  the  subject ;  that  he  did  afterwards  write  him  accord- 
ingly, but  that  since  writing  he  had  remembered  more.  The 
plaintiffs'  counsel  then  proposed  to  ask  Burr  whether  he  did 
not  write  in  that  letter  that  it  was  in  1817  that  he  saw  Joel 
Billings  in  Hartland  and  moved  to  Rockingham,  to  which  the 
counsel  for  the  defendants  objected,  but  the  court  overrule^  the 
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objection,  and  permitted  the  enquiry,  to  which  the  defendants 
excepted.  There  was  no  evidence  that  William  Bounds,  or  the 
town  of  Woodstock,  or  their  counsel,  had  had  any  notice  to  pro- 
duce this  letter  upon  trial,  and  no  reason  was  shown  why  William 
Bounds  could  not  have  been  summoned  as  a  witness.  The 
witness  replied  to  this  question  as  follows :  "  I  did  not  write 
him  that  I  left  Hartland  in  1817.  Think  I  did  not  write  the 
year — he  did  not  want  to  know  that." 

The  defendants  introduced  one  Cynthia  Bigelow  as  a  witness, 
who  testified  in  substance  that  in  the  spring  of  1816,  she  worked 
at  her  trade  as  a  tailoress  for  about  two  weeks,  several  miles 
from  where  she  resided,  at  a  Mr.  Watkins,  in  Hartland,  a  near 
neighbor  to  said  Joel  Billings,  and  that  during  the  time  that  she 
was  thus  working  at  said  Watkins'  she  went  with  her  cousin,  a 
Miss  Ashley,  who  lived  in  the  same  neighborhood,  to  the  house 
of  JofbBillings,  and  that  Joel  Billings,  with  his  family,  was  then 
living  in  Hartland ;  that  she  was  never  at  Joel  Billings'  but 
once,  and  saw  them  there  at  no  other  time.  On  cross-examina*- 
tion,  the  counsel  lor  the  plaintiffs  proposed  to  ask  this  witness 
what  conversation  she  and  Miss  Ashley  had,  at  the  time  they 
were  at  Joek  Billings',  about  the  Billings  family.  The  counsel 
for  Woodstock  objected.  The  counsel  for  Randolph  then  stated 
that  he  expected  to  show  a  conversation  between  her,  (the  wit- 
ness,) and  Miss  Ashley,  which  would  show  that  it  was  in  1817, 
instead  of  1816,  that  the  witness  was  there.  The  court  told  the 
counsel  that  if  he  expected  to  show  that  the  witness  on  the  stand 
on  that  occasion  said  any  thing  which  would  show  that  it  was 
in  1817,  inftead  of  1816,  that  she  was  there,  thus  tending  to 
contradict  her  testimony,  he  might  inquire  as  to  what  the  witness 
stated,  but  not  as  to  what  Miss  Ashley  said.  To  this  decision 
the  defendants  excepted.  The  inquiry  was  then  made,  limited 
to  what  the  witness  on  the  stand  stated  on  that  occasion  at  Joel 
Billings'.  The  witness  answered  as  follows :  "  When  we  left 
the  house,  after  we  got  out,  I  remarked,  '  the  children  are  all 
bare-foot.'  She  said, '  yes,  they  have  been  bare-foot  all  wiAter,' 
but  I  (the  witness)  knew  nothing  about  their  being  there 
the  winter  before."  What  the  witness  stated  as  to  what  Miss 
Ashley  said,  was  said  by  the  witness  before  there  was  time  to 
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check  her,  or  to  interpose  any  objection.  The  court  there* 
upon  remarked  that  what  Miss  Ashley  said  was  no  evidence 
for  any  purpose.  The  counsel  for  the  defendants  then  said  that 
they  excepted  to  the  admission  of  what  the  witness  said  Miss 
Ashley  said. 

No  exception  was  taken  to  the  charge. 

The  jury  returned  a  verdict  in  favor  of  the  plaintiffs,  that  the 
pauper  and  her  children  were  duly  removed. 

Converse  &  French  and  A.  Tracy,  for  the  defendants. 

E.  Weston,  L.  B.  Peck  and  P.  Dillingham,  (or  the  plaintiffs. 

Poland,  Ch.  J.  The  deposition  of  Eliza  Billings  was  pro* 
perly  admitted  to  be  read  in  evidence. 

By  allowing  the  deposition  to  be  read  in  evidence* on  the 
former  trial  without  objection,  the  defendants  waived  their  right 
to  object  to  it,  on  the  ground  that  the  magistrate  taking  it  was 
an  inhabitant  and  tax  payer  in  Randolph,  and  therefore  disqual* 
ified  to  take  the  deposition. 

It  must  be  assumed,  that  this  fact  was  known  to  the  agent  of 
Woodstock,  who  attended  the  taking,  and  we  think  that  by 
allowing  a  deposition  to  be  read  once  without  objection,  the  party 
waives  all  objections  to  any  informality  or  irregularity  in  the 
taking,  of  which  he  has  knowledge,  and  that  thereafter  he  can 
only  raise  objections  to  the  competency  of  the  witness,  or  the 
subject  matter  of  the  deposition.  When  a  deposition  has  thus 
been  allowed  to  be  once  used  without  objection,  the  party  taking 
it  has  the  right  to  consider  all  objections  relative  to  the  taking 
waived,  and  may  allow  his  witness  to  go  out  of  the  country,  or 
not  produce  him  on  another  trial,  or  take  the  risk  of  his  decease, 
relying  upon  having  secured  his  testimony,  and  to  allow  the 
opposite  party  afterwards  to  insist  upon  some  informality  or 
irregularity  in  the  taking,  would  operate  as  a  direct  fraud. 

The  defendants  insist  that  such  waiver  only  applies  to  defects 
in  the  caption  and  certificate,  and  not  to  any  informality  in  the 
taking  not  thus  apparent.  But  in  the  case  of  Walsh  et  aL  v. 
Pierce  12  Vt.  180,  and  Perry  v.  Whitney,  80  Vt.  890,  irregulari- 
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ties  in  the  taking,  not  apparent  on  the  face  of  the  caption  and 
certificate,,  were  held  to  be  waived  by  once  allowing  the  deposi- 
tion to  be  read  without  objection.  When  a  legal  cause  exists 
for  taking  a  deposition  when  taken,  the  cause  is  presumed  to 
exist,  and  the  deposition  continues  to  be  admissible,  at  any  sub- 
sequent time,  unless  the  cause  be  shown  to  have  ceased,  by  the 
party  objecting.  Whether  the  evidence  offered  by  the  defendant 
in  this  case,  to  show  a  removal  of  the  cause,  was  sufficient  for 
that  purpose  or  not,  presented  a  question  of  fact  for  the  deter- 
mination of  the  county  court,  and  their  decision  of  such  question 
is  conclusive,  unless  it  appear  that  they  in  some  way  misapplied 
the  law  to  the  facts  proved. 

In  this  case  we  can  not  say  there  was  any  error  in  judging 
upon  the  evidence,  or  in  the  application  of  the  law  to  the  facts 
proved. 

We  think  there  was  no  error  committed  in  the  court  below,  in 
allowing  the  question  to  be  asked  on  cross-examination  of  the 
defendants'  witness  Burr,  whether  he  did  not  in  his  letter  to 
Rounds,  state  differently  from  what  he  testified. 

We  fully  recognize  the  rule  that  the  contents  of  any  writing  can 
not  be  proved  by  parol,  except  when  it  be  shown  that  the  writh- 
ing is  lost,  or  for  srfme  other  reason  can  not  be  produced.  But 
here  theqnestion  was  wholly  <yH*taral ;  the  whole  inquiry  was 
for  the  mere  purpose  of  affecting  the  credit  of  the  witness,  and 
not  to  prove  any  fact  in  issue  in  the  case. 

It  does  not  appear  that  the  plaintiffs  had  any  knowledge  that 
such  witness  was  to  be  produced  at  the  trial,  or  that  the  plain- 
tiffs had  any  knowledge  that  he  ever  wrote  a  letter  to  Rounds, 
until  the  witness  stated  it  on  the  stand,  and  of  course  they  could 
not  be  expected  to  have  possession  of  the  letter,  or  be  able  to 
produce  it. 

It  is  now  well  settled  that  a  witness  can  not  be  impeached  or 
contradicted  by  evidence  of  his  statements  out  of  court,  differing 
from  his  statements  in  court,  unless  he  be  first  enquired  of  as  to 
the  statement,  and  afforded  an  opportunity  to  make  any  expla- 
nation he  chooses  in  reference  to  it,  and  we  are  not  aware  that 
any  distinction  has  been  made  between  verbal  and  written  state- 
ments.   If  there  is  not,  then  the  plaintiffs  were  bound  to  first. 
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ask  the  witness  before  they  would  be  allowed  to  contradict  him* 
even  bj  producing  the  letter.  The  plaintiffs  must  of  coarse  take 
the  witness*  statement  as  to  what  he  wrote,  unless  they  were 
prepared  to  contradict  him  by  producing  the  letter,  and  could 
not  prove  its  contents  by  witnesses  without  showing  its  loss. 

We  are  aware  that  on  this  question  there  is  some  conflict  of 
authority  in  reported  ca*ee,  and  in  elementary  books,  but  the 
practice  in  this  state  has  always  been  in  accordance  with  the 
decision  below.  While  witnesses  were  excluded  from  testifying 
if  interested  in  the  cause,  in  all  preliminary  inquiries  of  wit- 
nesses on  the  wrir  tfrne,  in  reference  to  their  interest,  it  was 
always  allowed  to  examine  them  in  reference  to  the  contents  of 
any  writings  that  might  affect  their  interest,  and  this  was 
allowed  on  the  ground  that  the  party  might  not  know  what  wit- 
nesses were  to  be  produced  against  him,  and  of  course  could  not 
be  expected  to  be  prepared  to  produce  such  writings.  This 
rule  is  fully  recognised  by  all  the  writers  on  the  law  of  evidence, 
and  is  very  analogous  to  the  question  here  raised  But  however 
the  rule  might  be,  there  would  not  seem  to  be  any  room  for  the 
defendants  to  complain,  for  the  plaintiffs  failed  to  draw  from  the 
witness*  that  his  letter  contained  any  thing  different  from  hie 
testimony  on  the  stand.  We  can  not  accept  the  view  of  the 
defendants'  counsel,  that  a  judgment  must  be  reversed,  if  an 
improper  question  is  allowed  to  be  asked,  though  no  improper 
evidence  be  obtained  by  his  answer  Suppose  a  party  offers  to 
prove  by  a  witness  some  fact,  which  is  clearly  improper  and 
inadmissible,  and  the  offer  is  objected  to,  but  the  inquiry  is 
allowed,  and  the  witness  answers  that  he  has  no  knowledge  oo 
the  subject,  is  this  error  for  which  the  party  objecting  is  entitled 
to  a  new  trial  ?  We  think  not.  The  admission  of  improper 
evidence  is  ground  of  error,  but  merely  because  the  court  would 
have  admitted  it,  if  the  party  had  it  to  give,  is  not 

The  statement  of  the  witness*  Mrs.  Bigelow,  as  to  what 
Miss  Ashley  said,  was  not  admitted  as  evidence.  The  court 
decided  thai  it  was  not  admissible  evidence,  but  the  witness 
m  the  course  of  her  testimony  stated  it.  The  court  took  the 
precaution  to  counteract  it,  by  stating  to  the  jury,  it  was  not 
evidence. 
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It  can  not  be  said  this  was  admitted  by  the  conrt  as  evidence, 
and  though  stated  by  the  witneflfc,  against  the  decision  of  the 
court,  the  county  court  were  not  bound  to  treat  it  as  evidence, 
or  to  stop  the  trial  If  every  trial,  in  the  course  of  which  some 
witness,  either  by  ignorance  or  design,  makes  some  remark 
which  is  not  proper  evidence,  must  be  regarded  as  a  mistrial, 
very  few  verdicts  could  stand.  With  the  extreme  caution  exer- 
cised by  the  court  in  this  instance,  we  think  there. is  not  the 
slightest  ground  to  believe  the  defendants  were  prejudiced  by 
the  witness'  statement,  but  if  they  were,  it  can  not  be  treated  as 
an  error  of  the  court  which  can  be  revised  here. 

The  judgment  is  affirmed. 


ISAAC    P.   WHITCOMB   V.   DANIEL   C.   GlLMAlf. 

Book  Account.     Contract.     Illegal  Contract.     Sunday. 

As  a  matter  of  law  it  Is  not  always  unnecessary  to  work  on  Sunday  to  prevent 
a  great  waste  of  sap,  in  making  maple  sugar. 

If  a  party  who  has  contracted  to  labor  for  another  for  a  certain  time,  at  a 
Axed  price  per  month,  with  a  proviso,  that  if  either  party  become  dissatis- 
fied before  the  expiration  of  the  time  agreed  upon,  he  may  terminate  the 
contract,  does  become  dissatisfied,  and  terminates  the  contract  he  may 
recover  for  the  time  he  has  worked  at  the  stipulated  price  per  month. 

Book  Account.  The  auditor  reported  that  the  first  item  of 
the  plaintiff's  account  was  for  labor  from  December  26th,  1859, 
to  July  11th,  1860,  at  the  rate  of  fifteen  dollars  per  month; 
that  shortly  before  the  26th  of  December,  1859,  the  plaintiff 
contracted  with  the  defendant  to  work  for  the  latter,  at  general 
farm  work,  for  one  year  from  that  date,  at  fifteen  dollars  per 
month,  with  a  stipulation  that  either  party  should  have  the  right 
to  terminate  such  contract  at  any  time  during  the  year  when  he 
should  become  dissatisfied  and  desire  to  terminate  it ;  that  the 
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plaintiff  worked  for  the  defendant  uader  this  contract  until  July 
11th,  I860,  when  he  became  dtesatisfied,  mainly  with  the  distance 
he  had  to  go  on  foot  to  his  daily  work,  and  on  that  account  left 
the  employment  of  the  defendant  at  that  time. 

The  defendant  claimed  that  the  plaintiff,  if  entitled  to  recover 
any  thing  for  such  labor,  was  entitled  to  recover  only  what  his 
services  were  reasonably  worth,  and  gave  evidence  tending  to 
show  that  during  the  portion  of  the  year  the  plaintiff  did  work, 
his  labor  was  not  worth  fifteen  dollars  per  month. 

The  second  item  was  for  labor  by  the  plaintiff  for  the  defen- 
dant, on  two  Sundays,  under  the  following  circumstances :  In 
the  spring  of  1860,  the  defendant  carried  on  a  sugar  place.  He 
told  the  plaintiff  he  would  pay  him  extra  for  work  he  should 
do  in  such  sugar  place  on  Sundays.  The  plaintiff  worked  in 
the  sugar  place  on  two  Sundays,  when  it  was  necessary  in  order 
to  save  a  great  waste  of  sap,  and  the  auditor  found  that  the 
plaintiff's  charge  for  such  labor  was  reasonable. 

Upon  these  facts  the  county  court,  at  the  June  Term,  1861, 
Feck,  J.,  presiding,  rendered  judgment  tor  the  plaintiff,  for  the 
amount  of  both  items  of  his  account,  to  which  the  defendant 
excepted. 

A .  Howard^  for  the  defendant. 
S.  M.  Gleason,  for  the  plaintiff. 

Aldis,  J.  I.  The  auditor  finds  that  the  plaintiff  worked  two 
Sundays  in  the  sugar-place,  at  the  request  of  the  defendant, 
"  when  it  was  necessary  in  order  to  save  a  great  waste  of  sap/' 
The  necessity  of  the  work  is  established,  unless  in  the  eye  of  the 
law  it  never  can  be  necessary  to  work  on  Snnday  to  prevent  a 
great  waste  of  sap. 

In  the  business  of  making  maple  sugar,  it  is  extremely  difficult 
to  tell  when  there  will  be  an  abundant  flow  of  sap,  and  to  provide 
fully  for  it.  Perhaps  there  is  nothing  in  ordinary  farm  work 
more  uncertain.  When  the  weather  is  just  right  and  the  advance 
of  spring,  the  frost,  the  snow,  the  air  and  the  sunshine,  are  pro- 
pitious, there  will  sometimes  be  an  extraordinary  flow  of  sap, 
calling  for  much  extra  labor  to  save  it,  though  lasting  perhaps 
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only  one,  two  or  three  days.  The  opportunity  well  improved 
secures  to  the  farmer  an  abundant  reward,  and  constitutes  the 
chief  profit  of  the  season  : — neglected,  a  great  loss  is  incurred. 
We  cannot  say  that  it  would  be  unnecessary  in  all  cases  to  prevent 
such  waste.  A  religious  man  would  by  gathering  his  sap  on 
Saturday,  and  by  furnishing  ample  storage  for  it,  provide  as  far 
as  possible  against  such  necessity.  Still,  unavoidable  circum- 
stances may  produce  the  necessity.  Indeed  the  individual  con- 
dition and  necessities  of  each  man  may  go  far  to  determine 
whether  it  is  his  duty  to  labor  on  Sunday  to  save  property  from 
destruction.  The  saving  of  a  piece  of  property  to  one  man 
might  prevent  great  misery  and  suffering  to  himself  and  family 
' — to  another  it  might  be  of  no  consequence.  It  is  easy  to  suppose 
cases  where  every  one  would  recognize  the  duty  of  working  on 
Sunday  to  prevent  the  immediate  destruction  of  property — as  in 
the  case  suggested  by  counsel  of  the  burning  of  a  dwelling- 
house.     But  it  is  needless  to  dwell  on  the  point. 

II.  The  term  of  service  was  one  year — but  with  this  proviso 
—that  each  party  might*  terminate  the  contract  at  any  time  if  he  • 
should  become  dissatisfied  and  should  desire  to  so  terminate  it. 
It  was  not — "  if  he  had  good  reason  to  be  dissatisfied,"  as  in 
Patrick  v.  Putnam,  27  Vt.  759  ;  or  "  if  the  cause  of  dissatistac- 
tion  could  not  be  removed,"  as  in  Seaver  v.  Morse,  20  Vt.  620. 
Here  each  party  reserved  the  right  to  judge  of  the  cause  of 
dissatisfaction  for  himself — and,  it  really  dissatified,  to  put  an  end 
to  the  contract.  *  It  is  like  Prevost  v.  Harwood,  in  the  29th  Vt. 
219,  where  the  plaintiff  reserved  the  right  "  to  quit  at  any  time 
if  dissatisfied."  The  court  held  in  that  case  that  the  plaintiff's 
leaving  the  defendant's  service  without  cause  was  no  violation  of 
the  contract.  But  here  he  had  cause.  It  is  said,  however,  that 
in  that  case  the  plaintiff  only  recovered  what  his  services  were 
worth  for  the  time.  But  as  the  plaintiff  took  no  exceptions  in 
the  case  and  only  claimed  what  the  services  were  reasonably 
worth,  the  question  whether  he  could  have  recovered  according 
to  the  contract  price  did  not  arise.  The  same  is  true  in  Hubbard 
v.  Belden,  27  Vt.  645.  But  as  there  was  no  breach. of  contract 
by  the  plaintiff,  as  in  leaving  he  only  exercised  his  right  under 
the  contract — a  right  which  belonged  alike  to  each  party— we 
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think  he  has  in  fact  fully  performed  according  to  the  terms  of  the 
bargain,  and  can  recover  the  contract  price. 

The  cases  which  have  been  cited  where  the  party  ifl  excused 
from  full  performance  by  sickness  stand  upon  a  different  ground. 
Such  are  Fenton  v.  Clark,  11  Vt.,  Beaver  v.  Morse,  20  Vt.,  and 
Hubbard  v.  Belden,  and  Patrick  v.  Putnam,  in  the  27th  Vt. 

Judgment  affirmed. 


William  Wood  v.  Ezra  Adams,  Cornelia  Adams  awd 
Zblotes  Bigblow. 

[in  chancery.] 

Mortgage.     Foreclosure.     Homestead.     Practice. 

The  proceeding  by  petition  in  accordance  with  the  act  of  1883,  entitled  "an 
act  to  diminish  the  expenses  of  foreclosing  mortgages  in  equity,"  (Acts  of 
1852,  No.  12,  p.  9,)  is  as  proper  in  disputable  as  in  nndisputable  cases  of 
foreclosure. 

A.  agreed  with  the  orator  to  buy  a  farm  for  $1600,  and  gaye  a  mortgage  of  hie 
homestead,  signed  by  himself  and  wife,  to  secure  the  payment  of  five  hun- 
dred dollars  of  the  price.  When  this  five  hundred  dollars  should  be  paid, 
he  was  to  have  a  deed  of  the  farm,  and  was  to  mortgage  it  back  for  the 
balance  of  the  price.  He  took  possession  of  the  farm,  and  at  the  end  of  the 
year,  being  unable  to  raise  to  $500,  and  the  orator  being  unable  to  give  a 
perfect  title  to  the  farm,  it  was  mutually  agreed  between*  them  not  to  go  on 
with  the  trade,  but  that  the  mortgage  of  the  homestead  should  stand  as 
security  for  the  value  of  the  use  of  the  farm  for  the  past  year,  which  was 
fixed  at  two  hundred  dollars.  Held,  that  this  agreement  was  binding  a* 
againat  the  homestead. 

Petition  for  the  foreclosure  of  a  mortgage. 

The  facts  sufficiently  appear  from  the  opinion  of  the  court. 

Wm.  Hebara\  for  the  orator. 

P.  Perriny  for  the  defendants. 

Aldis,  J.  I.  This  is  a  petition  to  foreclose  a  mortgage  under 
the  statute  to  diminish  the  costs  of  proceedings  in  equity.  The 
defendants  have  answered,  and  testimony  has  been  taken  as  is 
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usual  in  litigated  cases  commenced  by  bill*  It  is  objected  that 
the  statutory  mode  of  proceeding  by  petition  is  to  be  used  only 
in  cases  where  no  defence  is  made ;  and  that  where  the  facts  are 
in  dispute,  the  only  proper  mode  of  proceeding  is  by  bill.  There 
is  nothing  in  the  statute  to  indicate  such  an  intent.  The  mode 
of  proceeding  by  petition  is  as  convenient  in  practice  for  the 
trial  of  disputable  oases  as  the  old  mode.  The  general  practice 
in  the  state  since  the  passage  of  the  statute  has  been  to  begin  by 
petition  in  all  foreclosure  cases,  whether  contested  or  not ;  and 
this  court  has  heretofore  recognized  the  practice  as  proper  and 
legal.     This  objection  is  untenable. 

II.  The  defendant,  Ezra  Adams,  agreed  with  the  orator  to 
buy  a  farm  for  $1600.  For  five  hundred  dollars  (the  first  instal- 
ment towards  the  price,)  Adams  gave  his  note  secured  by  a 
mortgage  of  his  homestead ; — the  mortgage  executed  by  him  and 
his  wife, — the  note  signed  by  him  alone.  For  the  rest  he  gave 
his  own  notes.  When  this  five  hundred  dollars  was  paid  he  was 
to  have  a  deed  of  the  land  and  to  mortgage  it  to  secure  his  other 
notes.  Adams  took'  possession  of  and  occupied  the  farm  one 
year.  Then,  he  being  unable  to  raise  the  five  hundred  dollars, 
and  the  orator  being  unable  to  give  him  a  perfect  title,  it  was 
mutually  agreed  not  to  go  on  with  the  trade,  but  that  Adams 
should  surrender  the  possession  of  the  farm  to  Wood,  and  pay 
for  the  year's  use  of  it,  and  Wood  should  give  up  the  notes  he 
had  taken  for  the  purchase  money.  The  value  of  the  year's  use 
was  left  to  arbitrators,  who  awarded  two  hundred  dollars,  and 
Wood  and  Adams  after  publication  of  the  award  signed  a  writing 
by  which  the  five  hundred  dollar  note  and  mortgage  was  to 
remain  a  security  in  Wood'?  hands  for  the  payment  of  this  two 
hundred  dollars,  and  this  suit  is  brought  to  collect  the  two  hun- 
dred dollars,  by  foreclosing  the  mortgage. 

The  defendants  claim  that  the  wife's  interest  in  the  homestead 
is  discharged  from  the  operation  of  the  mortgage,  and  that  no 
decree  should  pass  against  her. 

If  the  original  bargain  for  the  purchase  of  the  farm  was  wholly 
abandoned,  and  given  up,  and  the  agreement  to  submit  to  arbi- 
trators the  question  of  how  much  Adams  should  pay  for  the 
year's  use,  was  a  new  and  independent  agreement,  then  the  mort- 
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gage  which  was  merely  security  for  the  old  agreement  might  be 
considered  as  at  an  end  so  far  as  the  wife  was  concerned.  But 
if  the  two  hundred  dollar  note  and  its  security  by  mortgage  was 
a  part  of  the  agreement  to  give  up  the  trade,  and  the  secu- 
rity and  payment  of  this  two  hundred  dollars  was  to  be  the 
condition  on  which  the  old  trade  was  to  be  abandoned,  then  we 
think  the  five  hundred  dollar  note  and  mortgage  would  be  in 
force  till  the  two  hundred  dollars  was  paid. 

The  agreement  in  writing  signed  by  Adams  and  Wood,  and 
all  the  other  evidence  tend  to  show  that  the  five  hundred  dollar 
note  and  mortgage  were  kept  on  foot  for  the  very  purpose  of 
securing  this  two  hundred  dollars,  and  were  not  to  be  discharged 
till  this  sum  was  paid.  Nor  was  this  sum  of  two  hundred  dollars 
a  debt  disconnected  with  the  purchase  of  the  farm, — the  separ* 
ate  liability  of  the  husband,  and  which,  as  against  his  wife,  he 
would  have  no  right  to  make  subject  to  the  mortgage.  On  the 
contrary,  it  was  a  value  he  had  received  from  the  use  of  the 
farm  for  which  in  part  the  five  hundred  dollar  note  and  mortgage 
were  given.  To  obtain  the  discharge  of  the  mortgage  (which 
was  a  benefit  to  the  wife,)  he  was  obliged  to  pay  or  secure  this 
sum  of  two  hundred  dollars  ;  and  its  payment  therefore  enured 
to  her  benefit.  The  husband  was  authorized  to  negotiate  for  the 
giving  up  of  the  trade,  and  of  the  securities  which  he  and  his 
wife  had  given  upon  the  purchase.  This  authority  existed  by 
virtue  of  his  relation  to  her,  and  the  liability  in  regard  to  the 
mortgage  of  the  homestead  which  they  had  jointly  assumed. 
Nobody  else  could  act  for  her,  nor  could  she  act  for  herself  so 
as  to  make  a  binding  contract  If  any  one  therefore  was  to  act 
to  obtain  a  discharge  of  the  mortgage,  it  was  the  husband. 

If  the  bargain  for  abandoning  the  purchase  is  to  be  itself 
abandoned,  and  the  original  bargain  to  be  revived,  then  the  note 
and  mortgage  would  be  in  force  to  become  the  subject  of  litiga- 
tion, which  might  be  expensive  and  injurious  to  the  wife's 
interests.  The  husband,  both  for  himself  and  wife,  might  well 
desire  to  avoid  such  controversy ;  and  his  negotiation  and  settle- 
ment we  think  were  lawful  and  beneficial  both  as  to  his  wife  and 
himself. 

The  decree  is  affirmed. 
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Elihu  S.  Foster  v.  John  Phaley  and  Alva  Button, 
Promissory  Note.    Failure  of  Consideration.     Contract. 

The  defendant  purchased  certain  premises  and  gave  the  promissory  note  in 
suit  to  the  grantor  In  part  payment  therefor.  He  entered  into  possession  and 
occupied  the  premises  for  two  years.  The  use  of  the  premises  was  worth 
more  than  the  amount  of  the  note,  but  during  his  occupation  the  defendant 
expended  as  much  in  repairs  as  the  value  of  the  use  of  the  premises.  His 
grantor's  title  having  entirely  failed,  the  defendant  sought  to  defend  an 
action  upon  the  promissory  note  upon  the  ground  of  failure  of  consideration . 
Held,  that  to  establish  this  defence  it  must  appear  that  the  repairs  made  by 
the  defendant  were  necessary  in  order  to  render  the  use  of  the  premises  of 
any  value. 

Held,  also,  that  the  fact  that  the  defendant  continued  to  occupy  the  premises 
during  the  pendency  of  the  controversy  which  finally  resulted  in  establish- 
ing the  defect  of  his  grantor's  title,  without  offering  to  rescind  his  contract 
of  purchase  of  the  premises,  was  no  waiver  of  his  right  afterwards  to  insist 
upon  a  failure  of  consideration  as  a  defence  to  the  promissory  note  given 
for  such  purchase. 

Assumpsit  upon  a  promissory  note  signed  by  the  defendant 
Phaley,  as  principal,  and  by  the  fo  fondant,  Button,  as  surety, 
dated  April  8th,  1857,  for  one  hundred  and  fifty-two  dollars, 
payable  to  John  Longee,  or  order,  in  thirty  days  from  date,  and 
interest  annually.  Plea,  the  general  issue  and  trial  by  jury  at 
the  January  term,  1860,  Barrett,  J.,  presiding. 

It  appeared  in  evidence  that  the  note  in  suit  was,  with  others 
of  the  same  date,  executed  by  the  defendant  to  Longee,  for  a 
saw  mill  and  appurtenances  in  Tunbridge.  And  that  it  was 
transferred  by  indorsement  from  Longee  to  Foster  on  the  21st 
of  May,  1857,  and  that  the  plaintiff  paid  a  full  consideration  for 
the  note. 

It  further  appeared  that  on  the  15th  day  of  March,  1854, 
Daniel  Kelsey  executed  to  Daniel  Tarbell,  Jr.,  a  note  for 
$2466.98  payable  to  ^arbell  on  demand,  and,  to  secure  the  pay- 
ment thereof,  also  executed  to  Tarbell  a  mortgage  of  said  saw 
mill ;  that  in  the  April  following  Tarbell  transferred  said  note  to  % 
Keith,  Hyde  &  Co.,  as  collateral  security  for  a  demand  of  $750, 
which  Tarbell  was  then  owing  them ;  that  during  the  summer  of 
1854,  that  sum  was  reduced  by  payments  made  by  Tarbell  to 
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$189.00 ;  that  while  this  note  was  in  the  hands  of  Keith,  I  yde, 
&  Co.,  Solomon  Downer  commenced  a  suit  against  Tarbe'1  and 
therein  summoned  Kelsey,  as  Tarbell's  trustee  ;  that  soon  aftar 
said  process  was  served  upon  Kelsey,  Tarbell,  without  payment 
of  the  balance  of  8139.00,  obtained  possession  of  the  note  from 
Keith,  Hyde  &  Co.,  without  their  consent,  and  sold  and  trans- 
ferred said  note  to  Longee  for  a  full  consideration  ;  that  Tarbell 
then  as  signed  to  Longee  the  mortgage  executed  by  Kelsey,  upon 
the  mill ;  that  Longee  afterwards  commenced  a  suit  in  chancery 
to  foreclose  the  mortgage ;  that  at  the- January  term,  1860  of  the 
Orange  County  Court  of  Chancery,  a  final  decree  of  foreclosure 
was  rendered  therein  in  favor  of  Longee,  against  Kelsey ;  and 
that  this  decree  expired  without  redemption  in  February,  1857  ; 
and  that  thereupon  Longee  took  out  a  writ  of  possession,  and  on 
the  7th  of  April,  1857,  was  put  into  possession  of  the  mill ; 
that  on  the  8th  of  April,  1857,  Longee  deeded  the  saw  mill  to 
the  defendant  Phaley,  and  took  therefor  certain  notes,  and  among 
others  the  note  no^  in  suit. 

It  further  appeared  that  Kelsey  appeared  before  a  commissioner 
on  the  27th  of  August,  1855.  and  from  the  disclosure  and  proofs 
given,  the  commissioner  decided  that  Kelsey  was  the  trustee  of 
Tarbell  to  the  amount  of  said  note,  deducting  some  payments 
made  by  Kelsey  to  Tarbell,  unless  Messrs.  Keith,  Hyde  &  Co., 
and  Longee,  or  either  of  them,  upon  the  facts  found  by  said 
commissioner,  might  rightfully  claim  the  avails  of  said  note ;  that 
Keith,  Hyde  &  Co.  perfected  their  claim  to  the  note  for  the 
balance  due  them,  and  that  Longee  was  duly  cited  by  the  county 
court  in  which  Downer's  suit  was  pending,  to  appear  as  claimant 
in  that  suit  of  the  effects  in  Kelsey's  hands ;  that  Longee  appeared 
and  contested  his  claim  ;  that  the  suit  was  tried  between  Downer 
as  plaintiff,  and  Longee  as  claimant ;  and  that  it  finally  resulted 
at  the  February  Term  of  the  supreme  court  for  Windsor  County, 
1859,  in  the  recovery  by  Downer  of  a  judgment  against  Kelsey 
as  trustee,  and  a  judgment  against  the  claim  of  Longee. 

It  ^further  appeared  by  the  testimony  of  Phaley  that  he  had 
commenced  a  suit  against  Longee,  which  was  still  pending, 
upon  the  covenants  in  his  deed  on  the  sale  of  the  saw  mill  to 
recover  damage  for  the  failure  of  the  title. 
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It  furt bear  appeared  thai  Phaley  wen*  into  the  occupancy  of 
the  »JW  nil!  at  the  time  of  the  purchase,  and  held  possession  ef 
the  same  nnder  his  contract  of  purchase  with  Longee  till 
March,  1869,  when  he  wme  notified  to  pay  rent  thereafter  to 
Downer ;  and  thai  Downer's  claim  was  known  to  Phaley  in  the 
early  part  of  the  summer  of  1857,  and  before  the  commencement 
of  the  -present  suit- 
It  also  appeared  that  during  the  first  year  thai  Phaley  occu- 
pied the  mill  under  bis  contract  with  Longee,  he  expended  about 
^ne  hundred  debars  in  planking  the  dam,  and  other  repairs,  and 
that  in  the  summer  of  1858  he  took  out  the  old  work  in  the  mill 
and  put  in  two  new  water  wheels,  at  an  expense  of  about  $170, 
and  a  balance  wheel  of  about  $80 ;  and  that  the  use  of  the  mill 
per  annual  was  worth  about  $210. 

There  was  no  testimony  that  Phaley  had  ever  offered  to  give 
up  the  trade,  or  to  deed  the  premises  back  to  Longee,  er  to  give 
up  the  possession  of  them  to  {rim,  or  to  the  plaintiff. 

The  plaintiff  claimed  and  requested  the  court  to  charge  tihe 
jury  that  the  defendant  could  not  avoid  the  contract,  on  the 
ground  of  a  partial  failure  of  consideration ;  and  that  if  the  defen- 
dant bad  the  use  and  occupancy  of  the  mill  during  the  time  he 
held  under  his  contract  with  Longee,  and  thereby  received  the 
beneficial  use  of  the  mill,  that  constituted  at  least  a  partial  con- 
sideration ;  that  under  the  decree,  obtained  by  Longee  against 
Kelsey,  the  possession  of  the  mill  belonged  to  Longee,  and  to 
the  defendant  under  his  deed  from  Longee,  and  that  Downer 
was  not  entitled  to  demand  of  Longee  nor  Phaley  any  rent*  or 
profits  accruing  before  the  decision  of  his  case  in  the  supreme 
court  as  above  set  forth. 

The  court  substantially  so  charged.  But  the  court  further 
instructed  the  jury,  that  they  should  take  the  repairs'  made  upon 
the  mill  in  connection  with  the  use  of  the  mill,  and  that  if 
Phaley  laid  out  more  in  repairs  than  the  use  of  the  mill  was 
worth  during  the  time  he  occupied  under  Longee's  deed,  no 
benefit  resulted  to  him,  and  consequently  Phaley  got  nothing 
by  his  possession,  and  there  would  nothing  remain  in  the 
hands  of  Phaley,  as  part  consideration  of  the  purchase ;  and 
if  so,  upon  that  point  their  finding  should  bo  lor  the  deftadapl. 
20 
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To  that  part  of  the  charge  in  relation  to  the  repairs  upon  the 
mill,  and  their  application  towards  the  use  of  the  mill,  the  plain- 
tiff excepted. 

-  The  plaintiff  also  requested  the  court  to  charge  the  jury  that 
if  the  defendant,  after  his  knowledge  of  Downer's  suit  against 
Tarbell,  and  Kelsey  as  trustee,  and  of  the  claim  of  Downer  to 
the  premises,  by  virtue  of  that  process,  continued  to  hold  and 
occupy  the  same,  without  an  offer  to  rescind,  and  restore  the 
party  deeding  to  his  former  situation  before  the  sale,  this  would 
be  such  a  ratification  of  the  contract  as  would  bind  the  defendants 
to  pay  the  note,  notwithstanding  any  want  or  failure  of  the  con- 
sideration in  the  note. 

The  court  declined  so  to  charge,  but  did  charge,  in  substance, 
that  Fhaley,  having  bought  the  mill,  and  knowing  the  fact  of 
Downer's  claim,  and  the  contest  in  relation  to  it,  was  entitled  to 
hold  on  to  the  mill,  without  any  offer  to  rescind,  to  await  the 
result  of  litigation  between  Dow,ner  and  Longee ;  and  that 
Phaley,  until  that  decision  was  had,  had  the  right  to  withhold 
payment  of  the  note,  without  any  such  offer.  To  the  refusal  to 
charge  upon  this  point  as  requested,  and  to  the  charge  as  given, 
the  plaintiff  excepted. 

• 

A.  M.  Dickey,  for  the  plaintiff. 
C.  B.  Leslie,  for  the  defendant. 

Pierpoint,  J.  The  note  upon  which  this  suit  was  brought, 
was  given  by  the  defendant  to  John  Longee  for  a  part  of  the 
purchase  money  agreed  to  be  paid  by  the  defendant  Phaley  to 
Longee,  for  a  saw  mill  and  the  appurtenances,  which  Phaley  had 
bought  of  Longee.  The  note  was  endorsed  to  the  plaintiff  after 
it  fell  due,  and  the  defence  now  set  up  is,  that  there  was  a  failure 
of  the  consideration. 

It  appears  from  the  case  that  in  March,  1854,  one  Daniel 
Kelsey  owned  the  saw  mill  in  question,  and,  while  owning  the 
same,  mortgaged  it,  together  with  a  farm  in  Tunbridge,  to  Daniel 
Tarbell,  Jr,  to  secure  the  payment  of  a  note  for  02,466.98. 
This  note  Tarbell  afterwards  transferred  to  Keith,  Hyde  &  Co., 
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as  collateral  security  for  a  debt  he  owed  them,  which  debt 
he  subsequently  reduced  by  payments,  to  the  sum  of  $139.  Tar- 
bell  did  not  assign  or  deliver  the  mortgage  to  Keith,  Hyde  &  Co. 
In  the  meantime  Solomon  Downer  sued  Tarbell  on  a  note  for- 
85000,  and  trusteed  Kelsey  as  Tarbell's  debtor.  Soon  after  this 
Tarbell,  by  some  means,  got  possession  of  Kelsey's  note  without 
in  any  way  discharging  Keith,  Hyde  &  Co.'s  lien  thereon  for  the  . 
$139.  This  note  be  sold  and  transferred  to  Longee,  and  also 
assigned  to  him  the  mortgage  executed  by  Kelsey  to  secure  its 
.  payment.  By  this  transfer  Longee  acquired  all  of  Tarbell's 
interest  in  the  note  and  mortgage.  This  interest  was  subject 
to  Keith,  Hyde  &  Co.'s  lien  upon  the  note  as  collateral  security 
for  the  8139,  and  to  such  rights  as  Downer  acquired  by  virtue 
of  his  proceedings  against  Tarbell  and  his  trustee  Kelsey.  What 
would  be  the  result  of  that  proceeding  of  course  could  not  then 
be  known.  It  was  a  matter  of  litigation  between  the  parties. 
Downer  might  fail  in  establishing  his  claim,  or  he  might  obtain 
a  judgment  against  Kelsey  for  the  whole  amount  of  the  debt  due 
to  Tarbell  over  the  $139.  After  Longee  had  purchased  the  note 
and  mortgage  he  commenced  proceedings  in  chancery  against 
Kelsey  to  foreclose  his  equity  of  redemption  in  the  mortgagee* 
premises.  It  does  not  appear  that  Kelsey,  who  was  of  course 
aware  of  these  claims  upon  the  debt  due  from  him  to  Tarbell, 
made  any  attempt  to  resist  such  proceedings  in  chancery,  or  if 
he  did,  it  was  of  no  avail,  for  Longee  obtained  a  decree  against 
him  which  finally  became  absolute,  and  on  the  7th  of  April  1857, 
he  was,  by  virtue  of  a  writ  for  that  purpose,  put  into  the  posses* 
sion  of  the  mortgaged  premises.  This  decree  is  still  in  full  force. 
The  legal  effect  of  that  decree  was  to  vest  in  Longee  Kelsey's 
right  of  redemption.  It  is  true  Tarbell  got  the  note  from  Keith, 
Hyde  &  Co.  surreptitiously,  still  they  only  had  an  interest  in  it 
to  the  amount  of  $139.  The  balance  belonged  to  Tarbell  as 
agamst  them,  and  whether  the  note  was  in  Keith,  Hyde  &  Co.'s 
or  Tarbell's  possession,  would  not  affect  their  respective  interests 
in  it,  nor  prevent  Tarbell's  selling  and  transferring  such  interest 
as  he  had  in  it.  Downer's  ciaim  was  wholly  uncertain  and 
contingent,  depending  upon  the  result  of  his  suit,  and  as  against 
him  Tarbell  was  entitled  to  the  possession  of  the  note.    The 
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mortgage  he  had  not  assigned.  He  clearly  had  such  as  interest 
in  this  note  and  mortgage,  that  he  could  proceed  against  Kelsey 
to  foreclose  the  right  of  redemption,  and  if  so,  the  assignment  to. 
Loagee  gave  him  the  same  right. 

Longee  having  obtained  a  decree  against  Kelsey  and  posses* 
siou,  under  it,  such  decree  is  conclusive  while  it  remains  in  force : 
whether  circumstances  might  not  arise  out  of  the  various  trans- 
actions that  would  justify  a  chancellor,  on  proper  application,  i* 
vacating  that  claim,,  is  a  question  we  are  not  now  called  upon  to* 
decide. 

Immediately  after  Longee  had  taken  the  possession  under  hia 
decree*  he  sold  the  mill  to  the  defendant  Phaley,  and  took  there- 
for, among  other  notes,  the  note  now  in  suit.  Longee's  deed  U> 
Phaley  contained  the  usual  covenants  of  warranty  and  seisin, 
and  Phaley  immediately  took  possession  of  the  premises  and  con* 
tinned  in  possession  until  March,  1859,  a  period  of  nearly  two 
years.  Under  the  circumstances,  he  had  an  undoubted  right  to 
the  possession  for  this  period  without  being  liable  to  auy  one  for 
the  rents  and  profits,  as  neither  Keith,  Hyde  &  Co.,  nor  Downer 
had  so  perfected  their  rights  as  to  stand  in  any  position  to  ques- 
Qfcn  his  right.  The  use  of  the  mill  is  found  to  be  worth  8210  pec 
year.  No  question  seems  to  have  been  made  in  the  county  court 
aa  to  the  effect  of  the  covenants  of  warranty  in  Longee's  deed 
to  Phaley,  or  of  the  fact  that  Phaley  commenced  a  suit  thereon 
before  the  commencement  of  this  suit,  upon  the  question  of  a 
Consideration  for  the-  notes,  or  of  a'ratification  of  the  contract : 
and  therefore,  of  course,  no  such  question  can  now  be  raked 
here ;  but  the  only  questions  for  our  consideration  arise  upon  the 
charge  of  the  court  in  answer  to  the  requests  of  the  plaintiff. 
The  plaintiff  requested  the  court  to  charge  the  jury  "  that  the 
defendant  could  not  avoid  the  contract  on  the  ground  of  &  partial 
wgnit,  or  failure  of  consideration,  and  if  the  defendant  had  tne 
use  and  occupancy  of  the  mill  during  the  time  he  held  it  under 
hie  eoaftracC  with  Log  gee,  and  thereby  received  the  beneficial  use 
of  the.  mm>  that  constituted  at  least  a  partial  consideration ; 
thftt,  under  the  decree  obtained  by  Longee  against  Kelsey,  the 
possession  of  the  mill  belonged  to  Longee  and.  to.  the  defendant 
under  his,  deed*  and  that,  QQwnec  we*  not.  entitled  to.  demand  q£ 
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Longee  or  Phaley  any  rents  or  profits  accruing  before  the  deci- 
sion of  his  case  in  tiie  supreme  court  as  above  Bet  forth." 

With  this  request  the  court  substantially  complied,  bat  further 
said  to  the  jury  "  that  they  should  take  the  repairs  made  npon 
(he  mill  in  connection  with  the  use  of  the  mill ;  and  that  if 
Fhaley  laid  oat  more  in  repairs  than  the  use  of  the  m&\  was 
worth  during  the  time  he  occupied  under  Longee,  no  benefit 
resulted  to  him,  and  consequently  Phaley  got  nothing  by  his  pos- 
session, and  there  would  nothing  remain  in  the  hands  of  Phaley 
as  part  consideration  of  the  purchase  ;  and  if  so*  upon  that  point 
their  finding  should  be  for  the  defendant."  It  is  insisted  on  the 
pan  of  the  plaintiff,  that  in  respect  to  this  part  of  the  eharge 
there  was  error.  It  appears  that  while  Phaley  occupied  the  mill* 
he  expended  about  one  hundred  dollars  upon  the  dam,  took  out 
the  old  wheel  and  put  in  two  new  cast-iron  Buxton  water  wheels^ 
and  a  balance  wheel,  at  an  expense  of  about  two  hundred  dollars* 
Xew  if  it  was  necessary  that  Phaley  should  make,  these  repairs 
and  improvements  in  order  to  obtain  the  beneficial  use  of  the 
mill,  and  they  were  necessary  to  be  made,  to  render  the  use  of 
the  mill  of  any  substantial  value,  then  the  charge  of  the  court 
Was  correct,  and  it  was  probably  in  this  view  that  these  instruc- 
tions were  given  to  the  jury.  But  there  iB  nothing  in  the  lan- 
guage used  that  would  indicate  to  the  jury,  that  they  were  to 
regard  it  in  that  light,  neither  is  there  any  evidence  referred  to 
in  the  case  to  show  that  the  jury  would  probably  So  regard  it, 
with  reference  to  such  evidence  ;  in  short  there  is  nothing  in  the 
ease  to  show  that  the  repairs  and  improvements  were  necessary* 
or  that  they  really  increased  the  value  of  the  use  of  the  mill 
during  the  period  that  Phaley  occupied  it. 

As  the  case  stands,  Phaley  had  the  beneficial  use  of  the  mill 
to  the  extent  of  about  four  hundred  dollars*  and  to  that  extent 
at  least  it  cannot  be  said  that  there  was  A  failure  of  consideration 
for  the  notes,  and,  as  the  principle  is  well  settled  in  this  state,  that 
a  partial  failure  of  consideration  cannot  be  set  Up  as  a  defence, 
the  plaintiff  was  entitled  to  a  verdict  so  far  as  this  point  is 
concerned,  unless  the  fact  that  he  had  expended  an  equal  amount 
in  repairs  upon  the  premises  under  the  circumstances  in  which 
they  were  made  in  this  case,  is  a  sufficient  answer  to  that  position. 
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As  has  been  already  said,  if  the  expenditure  in  repairs  was 
necessary  to  render  the  use  of  the  premises  of  value,  so  that  in 
fact  it  cost  Phaley  to  keep  the  premises  in  repair,  so  that  the 
mill  could  be  beneficially  used,  all  that  could  be  realized  there- 
from, then  he  has  received  nothing  that  can  be  called  a  partial 
consideration  for  the  notes.  This  is  but  another  mode  of  stating 
the  proposition  that  the  use  of  the  premises  was  worth  nothing. 
But,  on  the  other  hand,  if  the  repairs  were  not  necessary  to  be 
made  in  order  that  the  defendant,  Phaley,  could  realize  the  ben- 
efits of  the  use  of  the  premises,  as  may  have  been  the  case  from 
the  facts  stated,  but  such  repairs  were  made  as  permanent  im- 
provements, with  a  view  to  ultimate  benefits  to  be  derived  there- 
from, and  not  with  reference  to  any  present  necessity  ;  in  such 
case  we  think  the  money  so  expended  should  not  be  set  against 
the  use  of  the  premises  so  as  to  destroy  its  effect  as  a  part  con- 
sideration for  the  notes,  and  establish  the  fact  that  the  use  of  the 
premises  was  of  no  value,  especially  as  these  repairs  were  made 
after  he  was  fully  aware  of  Downer's  claim. 

In  this  view  of  the  case  we  think  the  charge,  of  the  court  was 
erroneous.  The  jury  should  not  only  have  been  required  to 
find  that  a  sum  had  been  expended  in  repairs  equal  to  the  use  of 
the  premises,  but  also  that  the  repairs  were  necessary  to  make 
such  use  valuable,  in  order  to  warrant  them  in  finding  a  verdict 
for  the  defendant  on  this  poinj. 

In  respect  to  the  other  point  on  which  the  court  was  requested 
to  charge  the  jury,  we  thick  the  charge  of  the  court  was  entirely 
correct  in  asserting  that  Phaley  had  the  right  to  hold  the  prem- 
ises until  the  question  of  Downer's  right  was  settled  without 
prejudicing  his  right  to  rescind  the  contract.  Downer,  and  Keith, 
Hyde  &  Co.  might  fail  in  establishing  their  claim.  Neither  had 
any  direct  lien  upon  the  land,  and,  for  aught  Phaley  knew, 
might  never  succeed  in  establishing  one.  Under  the  circum- 
stances of  this  case,  his  retaining  the  possession  cannot  be 
regarded  as  an  affirmance  of  the  contract. 

Judgment  reversed  and  case  remanded. 
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Frederick  H.  Habriman  v.  School  District  No.  12,  nr 
Orange. 

Collection  of  Taxes. 

A  tax  collector  who  has  distrained  property  for  the  payment  of  a  tax,  may 
post  such  property  for  sale  before  the  expiration  of  four  days  from  the  time 
of  taking  the  property,  provided  the  day  fixed  for  the  sale  is  six  days  from 
the  expiration  of  the  four  days  allowed  the  owner  to  redeem  the  property. 

Special  Assumpsit  to  recover  the  amount  paid  by  the  plain- 
tiff upon  a  judgment  against  him  in  favor  of  one  Fifield,  for  dis- 
training certain  property  of  the  .latter  in  payment  of  an  invalid 
tax  against  him,  laid  by  the  defendant  school  district,  of  which 
the  plaintiff  was  the  collector. 

The  facts  in  the  case  sufficiently  appear  in  the  opinion  of  the 
court. 

The  cause  was  tried  upon  the  plea  of  the  general  issue,  at  the 
January  term,  1861,  Peck,  «7.,  presiding. 

The  county  court  rendered  judgment  for  the  plaintiff,  to 
which  the  defendant  excepted. 

Peck  &  Colby,  for  the  defendant 

Wing>  Lund  &  Taylor,  for  the  plaintiff. 

» 

Barrett,  J.  It  is  conceded  that  the  tax  was  void,  and 
that,  so  far  as  this  fact  is  concerned,  the  district  would  be  bound 
to  indemnify  the  collector  for  the  consequences  of  collecting  it. 
But  it  is  urged  that,  though  on  the  trial  of  the  suit  against  the 
collector,  the  case  was  just,  and  the  judgment  was  rendered 
against  him  on  that  ground,  still,  as  the  district  was  not  party 
to  that  suit,  they  were  not  concluded  by  that  judgment,  in 
reference  to  the  ground  of  the  plaintiffs  right  and  their  liability 
in  this  suit ;  and  so,  they  may,  in  this  suit,  show  that  there  was 
anotherfround  upon  which  the  collector  would  have  been  cast 
in  that  suit,  independently  of  the  illegality  of  the  tax  itself,  and 
growing  out  of  the  illegal  course  which  he  took  in  the  collection 
of  the  tax. 

In  the  view  we  take  of  the  case,  it  is  not  necessary  to  discuss 
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or  decide  the  question  as  to  the  effect  of  that  judgment  on  this 
suit.  For,  admitting  it  to  be  as  the  defendant  claims,  in  this 
respect,  we  think  the  course  taken  by  the  collector  in  distraining 
and  selling  the  property  is  pot  subject  to  the  imputation  of  ille- 
gality which  the  defendant  makes  against  it. 

The  point  is  that  the  collector,  after  the  distraining  of  the 
property,  held  it  only  three  instead  of  four  days,  before  posting  it 
for  sale.  It  turns  out  that  the  day  fixed  for  the  sale  was  full  six 
days  after  the  expiration  of  the  four,  within  which  the  owner  of 
the  property  might  redeem  it  by  paying  the  tax  and  costs  as  pro* 
Tided  by  the  statute. 

The  statute  does  not,  in  terms,  fix  the  time  when  the  property 
shall  be  posted.  It  fixes  the  time  within  which  the  owner  may 
redeem  it,  viz  :  four  days.  It  fixes  also  the  length  of  time  after 
the  expiration  of  said  four  days,  that  the  collector  must  have  the 
property  posted  before  he  makes  the  sale  of  it,  viz  :  six  days. 

The  collector,  of  course,  can  do  jnothing  1q  obstruct  the  right 
of  the  owner  to  redeem  by  paying  the  tax  and  all  legal  costs  and 
charges  at  any  time  within  the  four  days,  and  such  costs  and 
charges  would  not,  of  course,  embrace  any  charge  for  the  posting 
of  the  property  before  the  expiration  of  the  time  limited  for  the 
redemption  of  it  withont  sale. 

On  the  other  hand,  under  this  exemption  from  additional 
charges,  there  seems  to  be  no  reason  why  the  posting  of  the 
property  may  not  be  made  before  the  expiration  of  said  four  days, 
without  contravening  the  provisions  of  the  statute,  provided  it  fix 
the  time  of  sale  at  the  lawful  period  after  the  expiration  of  said 
time  of  redemption.  The  owner  of  the  property  would  be  put  to 
no  disadvantage,  either  in  respect  to  the  redemption  or  the  sale 
of  it.  All  the  purposes  designed  to  be  served  by  the  posting  of 
the  property  as  prescribed  by  the  statute,  would  be  as  well 
served  in  the  one  case  as  the  other.  There  is  no  practical  pur- 
pose to  be  served,  therefore,  by  holding  that  the  posting  of  the 
property,  as  it  was  done  in  this  case,  should  render  the  taking 
of  the  property  illegal,  and  the.  officer  a  trepasser,         9 

We  are  not  unmindful  of  the  rules  established  by  many  decis- 
ions requiring,  in  proceedings  for  the  assessment  and  collection 
of  taxes,  a  strict  compliance  with  the  provisions  of  the  statute. 
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Bat  in  this  case,  we  think  there  was  no  such  lack  of  compliance 
as  would  render  the  taking  of  the  property  illegal  and  wrongful. 

As  to  demand  of  payment.  There  was  evidence  tending  to 
show  that  such  demand  was  not  made  before  the  bringing  of  the 
suit :  and,  although  it  is  not  stated  in  the  exceptions,  in  terms, 
what  the  court  found  in  this  respect,  still  as  judgment  was  ren- 
dered for  the  plaintiff,  if  that  fact  was  necessary  in  order  to 
entitle  the  plaintiff  to  maintain  his  action,  it  is  to  be  taken  that 
such  fact  was  found  by  the  court.  Card  v.  Sargent,  15  Vt  898. 
Seward  v.  Eeflin,  20  Vt.  144. 

In  order  to  predicate  error  in  the  judgment  in  this  respect,  it 
should  appear  that  the  court  did  not  find  that  fact  Hence, 
without  passing  on  the  question  of  the  necessity  of  such  demand, 
we  think  the  exceptions  do  not  show  any  error  in  this  respect 

Judgment  affirmed.  * 
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Chables  Green  v.  Leonard  F.  Holden. 
Replevin  by  a  debtor  of  goods  attached. 

Replevin  by  a  debtor  of  his  goods  when  attached  by  a  creditor,  is  not  an  adver- 
sary writ,  and  the  writ  is  not  to  be  entered  in  court  npon  the  docket  as  in 
ordinary  cases.  It  is  only  an  appendage  to  the  original  action,  and  all  pro- 
ceedings in  reference  to  it  most  be  had  as  a  part  of  the  original  action. 

Replevin  for  a  quantity  of  leather  which  had  been  attached 
as  the  property  of  the  plaintiff  on  a  writ  in  a  suit  against  him  in 
favor  of  the  defendant,  Holden,  returnable  to  the  March  Term, 
1860,  of  the  Washington  County  Court  The  writ  of  replevin 
was  returnable  to,  and  was  entered  in,  the  same  court  at  the  Sep-* 
tember  Term,  1860,  and  the  action  was  continued  from  term  to 
term  until  the  March  Term,  1862,  when  the  defendant,  Holden, 
filed  a  motion  to  dismiss  this  action  of  replevin  for  the  reason 
that  the  plaintiff,  Green,  had  not  executed  to  the  defendant, 
Holden,  a  bond  agreeably  to  the  provisions  of  the  statute  in  such 
case.  The  defendant  also  moved  for  a  return  of  the  property 
replevied  to  him. 

On  hearing  the  motion  it  appeared  that  the  original  writ  in 
favor  of  the  defendant,  Holden,  against  the  plaintiff,  Green, 
upon  which  the  property  in  question  was  attached,  directed  the 
goods,  chattels  or  estate  of  the  plaintiff,  Green,  to  be  attached 
to  the  value  of  two  thousand  dollars,  and  that  this  direction  was 
correctly  stated  in  the  writ  of  replevin.  But  it  appeared  from 
the  officer's  return  of  service  on  the  writ  of  replevin  and  the 
bond  therein  referred  to,  which  was  annexed  to  the  said  return 
of  service,  that  the  penal  sum  of  the  bond  which  was  taken  tfe 
the  defendant,  Holden,  from  the  plaintiff,  Green,  by  the  officer 
who  served  the  writ  of  replevin,  before  the  making  of  such  ser- 
vice, was  only  fifteen  hundred  dollars. 

The  county  court,  Kellogg,  J.,  presiding,  pro  forma,  rendered 
a  judgment  dismissing  the  action  on  such  motion,  and  also  ordered 
the  property  replevied  to  be  forthwith  returned  to  the  defendant. 

To  this  judgment  and  order  the  plaintiff,  Green,  excepted. 

Dillingham  &  Durant,  for  the  plaintiff. 
Eedfield  S  Qhason,  for  the  defendant. 
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Poland*  Ch*  J.  We  have  found  no  occasion  to  determine 
the  questions  that  have  been  made  and  discussed  by  counsel  j  for 
in  our  judgment  the  case  has  been  brought  here  under  an  entire 
misapprehension  of  the  true  character  of  this  species  of  replevin. 
There  ie  in  fact  no  such  case  or  suit  between  these  patties,  as 
can  furnish  a  legal  foundation  for  a  judgment  for,  or  against, 
either.  Replevin  by  the  debtor  of  his  goods  when  attached  by  a 
creditor,  is  in  no  sense  an  adversary  suit ;  the  party  at  whose 
instance  the  replevin  is  made,  claims  no  right  against  the  creditor 
who  made  the  attachment,  and  complains  of  no  wrong  done  by 
him.  This  is  made  perfectly  apparent  by  the  form  of  the  writ 
given  by  the  statute  in  such  cases.  There  is  no  plaintiff  and  no 
defendant.  The  creditor  is  not  called  upon  to  answer  to  any 
claim  or  complaint  of  the  debtor,  nor  is  the  validity  or  propriety 
of  the  attachment  disputed,  or  the  interference  or  judgment  of 
the  court  asked  for  in  any  way.  Replevin  of  this  character  is 
wholly  a  creation  of  the  statute,  but  that  does  not  contemplate  or 
provide  for  any  judgment,  as  in  the  other  classes  of  replevin 
which  are  adversary  suits. 

It  is  clear,  too,  from  the  language  of  the  statute,  that  a  writ 
of  replevin  of  goods  attached,  brought  by  the  debtor,  is  not  to 
be  entered  in  court  upon  the  docket  like  ordinary  cases,  but  the 
writ  and  bond  taken  are  to  be  returned  to  the  clerk  of  the  court 
where  the  original  suit  is  returnable,  and  he  is  to  keep  the  $am$ 
on  file.  The  condition  of  the  bond  is  not,  to  prosecute  the  suit 
to  judgment  and  return  the  property  if  the  court  shall  render 
judgment  for  a  return,  as  in  the  other  cases  of  replevin,  but  to 
jseturn  the  property  to  be  taken  in  execution,  or  pay  the  credi* 
tor's  judgment* 

This  writ  of  replevin  is  only  a  mode  provided  by  the  statute, 
by  which  the  debtor  can  compel  a  restoration  of  his  property 
which  has  been  attached,  by  his  giving  security  to  the  creditors  9 
•  a  compulsory  mode  of  receipting  property  attached. 

We  regard  such  a  writ  of  replevin,  uot  as  an  independent 
original  action  or  suit,  bat  as  a  part  of9  or  appendage  to,  the 
original  action  ;  and  that  if  any  application  is  made  to  the  court 
growing  out  of  such  replevin,  and  the  court  take  any  action 
thereon,  such  application  must  be  made,  and  such  action  had*  as 
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a  part  of  the  proceedings  in  the  original  action,  and  if  this 
court  have  any  power  to  raise  such  action  of  the  court,  it  can 
only  be  done  by  bringing  up  the  original  action  itself. 

It  is  quite  obvious,  that  unless  the  court  had  power  in  such 
cases  to  interfere  by  some  order,  where  bonds  are  defective,  or 
insufficient,  or  become  so  in  the  course  of  the  proceedings,  very 
great  injustice  might  ensue ;  but  we  have  no  occasion  now. to 
decide  as  to  the  existence  or  extent  of  their  authority  in  such 
cases* 

The  attention  of  the  court  below  seems  not  to  have  been  asked, 
or  given,  to  the  nature  of  this  proceeding,  as  the  judgment  was 
merely  pro  forma*  but  as  no  judgment  could  legally  be  rendered, 
either  to  dismiss  the  action,  or  for  a  return  of  the  property,  that 
judgment  is  reversed ;  and  as  there  is  no  case  Jto  remand,  and 
nothing  to  be  tried  if  remanded,  the  exceptions  are  dismissed. 


Ed-warp  T.  Swebtzer  v.  Samuel  D.  Jokes,  J.  B.  Spalding 
and  E,  N.  Spaulding. 

[in  chancery,] 

Mortgage.     Fixture*. 

A  mApe  of  certain  land  conveyed  another  piece  of  land,  and  in  such  con- 
veyance described  the  property  bo  conveyed  as  subject  to  his  mortgage. 
Held,  that,  as  against  the  grantee  and  all  persons  claiming  under  him,  the 
land  conveyed  was  as  effectually  charged  with  the  incumbrance  of  the  mort- 
gage debt,  as  if  it  had  been  expressly  mortgaged  therefor. 

The  boilers  and  steam  engine  in  a  marble  mill,  which  supplied  the  motive 
power  of  the  machinery  of  the  mill,  and  were  set  up  and  used  for  the  bene- 
ficial enjoyment  of  the  mill,  and  substantially  annexed  to  it,  held  to  be 
fixtures  and  part  of  the  realty,  notwithstanding  the  machinery  moved  by 
the  engine  could  be  readily  removed  without  injury  to  the  building. 

6aw  frames  in  such  a  mill,  fastened,  at  the  top  and  bottom,  to  the  building  by 
bolt*  and  nuts  for  the  purpose  of  steadying  the  saws,  held  to  be  chattels  and, 
not  fixtures. 
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Petition  for  the  foreclosure  of  a  mortgage.  The  facts  in  the 
ease  fully  appear  in  the  opinion  of  the  court. 

Peck  db  Colby,  for  the  orator. 

R*dfield  <&  Gleason,  for  the  defendant  E.  N.  Spalding. 

K  i  el  logo,  J.  This  is  a  bill  of  foreclosure  on  a  mortgage 
from  the  defendant  Jones  to  Wentworth  S.  Butler,  of  certain 
lands,  bnildings,  machinery,  etc.,  in  Roxbury,the  mortgage  hav- 
ing been  duly  assigned  to  the  orator.  The  defendant  E.  N. 
Spalding,  in  his  answer,  state*  that,  on   the    21st  December, 

1857,  he  caused  a  portion  of  the  real  estate  described  in  the  orator's 
bill,  with  a  steam  engine  and  boiler  situated  thereon,  and  the 
tools  and  machinery,  and  all  the  personal  property,  in  and  about 
the  buildings  on  said  premises,  to  be  duly  attached  on  a  writ  in 
his  favor  against  the  Roxbury  Verd  Antique  Marble  Company, 
and  that,  at  the  March  Term  of  the  Washington  County  Court  in 

1858,  he  recovered  a  judgment  against  said  company,  and  that, 
on  the  28th  June,  1858,  he  caused  the  execution  issued  on  the 
said  judgment  to  be  levied  upon  the  property  so  attached,  and 
that  the  real  estate  so  levied  upon  was  duly  set  off  to  him  on 
snid  execution,  and  that  the  said  engine  and  boiler  and  other 
machinery  and  personal  property  so  levied  upon,  was  legally 
sold  on  the  said  execution ;  and  he  insists  that  the  title  of  all 
the  property  so  levied  on,  set  off,  and  sold,  was  vested  in  the 
said  company  at  the  time  of  the  said  attachment,  that,  by  virtue 
of  said  levy,  set  off,  and  sale,  he  obtained  an  absolute  title^  the 
real  and  personal  estate  included  in  the  levy,  and  that  thfffteam 
engine  and  boiler,  and  also  the  machinery,  situated  in  the  build- 
ings on  said  premises,  were  personal  chattels  and  subject  to 
attachment  as  such.  Under  this  sale  and  levy,  this  defendant 
by  his  answer  makes  a  claim  to  a  certain  piece  of  land  contain- 
ing about  six  acres,  with  a  mill  upon  it  for  sawing  and  manu- 
facturing marble,  and  a  stationary  steam  engine  and  the  boilers 
and  the  saw  frames  in  the  mill.  All  the  questions  made  in  the 
case  arise  upon  the  answer  of  this  defendant. 

The  title,  on  the  part  of  the  orator,  to  the  property  in  contro- 
versy is  derived  from  a  mortgage  deed  from  the  ** American  Verd 
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Antique  Marble  Company"  to  Josiah  W.  Butler,  dated  September 
25th,  1855,  executed  to  secure  the  payment  of  the  sum  of  twenty-, 
five  thousand  dollars.  It  'is  conceded  that,  at  the  date  of  this 
mortgage  deed,  the  title  to  the  six  acre  piece  on  which  the  mill 
was  situated  was  in  one  Alvin  Braley,  although  the  mill  was 
then  used  and  occupied  by  the  mortgagor.  The  title  of  Braley 
was  oouveyed  to  William  Plumer  by  deed,  dated  March  5th, 
1856,  and  Plumer  conveyed  the  same  title  to  the  said  Josiah  W. 
Butler  by  deed,  dated  February  7th,  1857,  and  Josiah  W.  Butler 
conveyed  the  six  acre  piece  to  the  "  Verd  Antique  Marble  Com* 
pony"  by  deed  dated  March  10th,  1857,  and  the  said  last  named 
company  conveyed  the  same  to  the  "Roxbury  Verd  Antique  Mar- 
lie  Company19  by  deed  dated  April  18th,  1857.  The  two  last 
mentioned  deeds  expressly  subject  the  premises  thereby  conveyed 
to  the  incumbrance  of  the  mortgage  deed  excuted  by  the  "Amer- 
ican Verd  Antique  Marble  Company"  to  Josiah  W.  Butler,  as 
above  mentioned,  and  the  deed  from  the  "  Verd  Antique  Marble 
Compantf'  to  the  "Roxbury  Verd  Antique  Marble  Company99  con- 
tains a  provision  that  the  grantee  shall  pay  the  said  mortgage, 
and  a  statement  that  the  agreement  of  the  grantee  to  make  this 
payment  was  a  part  of  the  consideration  expressed  in  the  deed. 
This  mortgage  deed  having  been  assigned  to  the  said  Wentworth 
S.  Butler,  he  commenced  a  foreclosure  suit  thereon  against  the 
American  Verd  Antique  Marble  Company  and  the  Roxbury  Verd 
Antique  Marble  Company,  in  which  a  decree  of  foreclosure,  cov- 
ering the  six  acre  piece  as  well  as  the  other  real  estate  described 
in  Ihe  mortgage,  was  made  at  the  March  Term  of  the  Court  of 
Chancery  in  Washington  county,  in  1858.  The  time  allowed 
for  the  redemption  of  the  premises  having  expired  without  paj- 
ment  of  the  decree,  a  writ  of  posseesion  was  issued  upon  the 
said  decree,  and  the  said  Wentworth  S.  Butler  was  put  in  pos- 
session of  the  premises  included  in  said  deeree,  under  and  by 
virtue  of  the  said  writ,  on  the  3rd  June,  1859. 

The  Chancellor  rendered  a  decree  of  foreclosure  against  the 
defendants  including  the  six  acre  piece  on  which  the  mill  was 
situated.  The  Chancellor  also  held  that  the  steam  engine,  boilers 
and  saw  frames  in  the  mill  were  chattels  and  not  fixtures,  and 
therefore  passed  to  the  defendant  by  his  levy  already  mentioned, 
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nod  thai  the  orator  bad  no  clam  thereto  voder  his  mortgage. 
From  this  decree  the  orator  appealed. 

From  this  statement  of  the  case,  it  is  apparent  that  this  defenbV 
ant,  as  a  levying  creditor  of  the  Moxbury  Verd  Antique  Marble 
Company,  mast  stand  upon  the  right  which  that  company  had  to 
the  property  in  controversy  at  the  time  of  his  attachment.  We 
have  not  regarded  it  as  our  duty  to  consider  the  various  objeo* 
tiooB  which  have  been  urged  on  the  part  of  the  defendant  in 
respect  to  the  defective  execution  of  the  mortgage  deed  to  Josiah 
W.  Butler,  because  no  copy  of  that  instrument  has  been  tarnished 
to  us,  and  for  the  further  reason  that  the  deed  from  Josiah  W. 
Butler  to  the  Verd  Antique  Marble  Company,  under  or  through 
which  the  title  asserted  by  the  defendant  most  be  derived,  express- 
ly subjects  the  six  acres  piece,  upon  which  the  property  in  contra* 
versy  is  situated,  to  that  mortgage,  and  this,  as  against  that 
company  and  all  persons  standing  upon  its  right,  must  be  taken 
as  equivalent  to  a  reservation  of  a  lien  on  the  property-  conveyed 
by  the  deed  for  the  payment  of  the  mortgage  debt,  and  this 
would  be  just  as  effectual  to  charge  the  property  conveyed  wkh 
the  incumbrance  of  the  mortgage  debt,  as  if  it  had  been  created 
by  a  valid  mortgage  deed.  The  only  remaining  question  made 
in  the  case  relates  to  the  character  of  the  engine,  boilers,  and 
saw  frames, — whether  they  are  to  be  regarded  as  fixtures,  and  so 
parcel  of,  or  incident  to,  the  real  estate  conveyed  to  the  orator  by 
his  mortgage,  or  as  personal  chattels  which  were  subject  to  the 
defendant's  attachment  and  sale. 

The  following  is  a  description  of  the  property  in  controversy, 
as  given  by  Mr.  Belknap,  whose  testimony  in  this  respect  has 
been  adopted  by  the  parties  as  a  statement  of  facts  in  relation  to 
this  part  of  the  case  : 

"  There  are  two  boilers  set  in  brick,  on  the  outside  of  the 
main  building ;  the  boilers  are  covered  by  a  single  roof  running 
against  the  building  under  the  eaves.  The  engine  is  outside  of 
the  main  building,  covered  by  a  building  made  for  that  purpose. 
Steam  conveyed  to  the  engine  by  a  pipe  some  twenty-five  feet. 
Engine  sets  upon  granite  base,  bolted  to  the  granite  by  six  boltn 
and  nuts, — granite  supported  by  a  stone  wall.  Attached  to  the 
engine  is  a  crank  shaft,  on  which  is  a  fly  wheel  or  pulley,— one 
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end  of  crank  resting  on  the  bed-piece  of  the  engine,  the  other  one 
on  plumb  block.  The  belting  passes  over  the  fly  wheel  to  tho 
main  shaft.  This  lies  horizontal  over  the  beans.  The  shaft 
rests  in  iron  boxes  which  are  bolted  to  the  beams,  and  upon  main 
shaft  on  pulleys  or  drams  over  which  belts  pass  to  carry  various 
machinery,  to  wit :  six  gangs  of  saws,  horizontal  saws,  belting 
frames  from  main  shafts  to  counter  shafts,  and  crank  shafts*  which 
give  the  raotioa  to  the  saws.  These  counter  shafts  have  timbers 
run  to  the  ground,  and  bolted  with  bolts  and  nuts  to  timbers  a 
foot  under  ground.  The  shaft  rests  on  boxes  some  loot  and  a 
half  above  ground  bearings.  There  are  five  counter  shafts  with 
a  pulley  on  each  ;  one  drives  two  gangs  of  saws* 

44  There  are  timbers  bolted  above  the  beams  to  the  beams*  and 
the  a priglit  pieces  are  attached  to  those  timbers,  put  in  since  the 
building  Was  erected,  for  the  purpose  of  steadying  the  saws.  The 
upright  or  guides  to  the  saws  arc  fastened  to  the  timbers  above  by 
a  bolt  and  nut,  and  extend  to  timbers  on  the  ground,  and  fastened 
to  them  with  a  cast  iron  step,  put  on  to  the  bottom  of  the  upright 
to  keep  it  from  rotting,  and  makes  a  kind  of  tenant  in  the  build- 
ing. The  saws  were  put  in  affe-  the  building  was  finished,  and 
could  be  removed  without  iuju.y  to  the  buildiug. 

'•The  boiler  has  brick  work  around  it,  and  comes  to  about- six 
inches  of  the  top.  To  take  out  the  boiler  would  disturb  tho  top 
of  the  brick  work,  but  not  necessarily  the  arcbea.  Thickness 
of  brick,  say  eight  inches,  except  next  the  main  bnilding,  whore 
it  is  some  eighteen  inches  ;  should  think  the  boiler  some  four 
feet  in  diameter." 

There  can  be  no  question  but  that  the  mill  is  a  pari  of  tho 
realty,  and  that,  as  such,  it  would  pass  to  a  mortgagee,  whether 
erected  previous  or  subsequent  to  the  date  of  the  mortgage.  In 
the  recent  case  of  Harris  v.  Hayries,  34  Vt  220,  it  was  held  that 
a  steam  engine  and  boilers  which  furnished  the  motive  power  to 
the  machinery  of  a  carriage  shop,  when  annexed  to  tho  realty 
in  a  manner  very  similar  to  that  in  which  the  engine  and  boilers 
were  annexed  to  the  realty  in  this  case,  were  fixtures  and  were 
to  be  regarded  as  parcel  of  the  freehold  j  ac1,  on  the  facta 
which  appear  in  this  case  in  respect  to  the  engine  and  boilors, 
end  the  manner  and  purpose  of  their  annexation  to  the  realty 


Digitized  by 


Google 


822  WASHINGTON  COUNTY, 

Sweet zcr  i.  Jones  et  als.  a 

we  are  satisfied  that  the  engine  and  boilers  now  in  controversy 
fall  within  the  rule  of  that  decision,  and  should  te  treated  as 
fixtures  and  a  part  of  the  realty.  The  rule  of  this  decision  ia 
sustained  by  the  uniform  tenor  of  the  American  and  English, 
cases  upon  the  subject.  2"  Smith's  Leading  Cases,  5th  Amer. 
Ed.,  249-51;  Winstow  v.  Merchants9  Ins.  Co.,  4  Met.  306 ;  Bich- 
ardson  v.  Copeland,  6  Gray,  53C  ;  Walmsky,  et  al.  v.  Milne,  7  J. 
Scott,  C.  B.  Kep.  N.  S.  (97,  E.  C  L.  R.,)  115.  In  HiU  v.  Went- 
worth,  28  Vt.  428,  it  is  said  that  4k  whether  the  articles  in  ques- 
tion were  personal  property  or  fixtures,  should  bo  determinable 
and  plainly  appear  from  an  in.ptcticn  of  the  property  itself*  taking 
into  consideration  their  nature,  the  mode  and  extent  of  their 
annexation,  and  their  purpose  and  object,  from  which  the  intention 
would  be  indicated."  In  the  application  of  this  rule  to  the  facts 
which  appear  in  this  case,  we  regard  the  engine  and  boilers  as 
having  been  set  up  and  used  for  the  beneficial  enjoyment  of  the 
mill  and  substantially  annexed  to  it ;  and  the  fact  that  the 
machinery  of  the  mill,  to  which  the  engine  supplied  the  motive 
power,  was  so  put  in  or  set-up,  that  it  could  be  readily 
removed  to  any  other  builing  or  Quarry,  cannot  be  considered  as 
affecting  the  character  of  an  actual  and  permanent  annexation 
to  the  freehold.  Walmsley  v.  Milne,  ubi  supra.  In  respect  to 
the  saw  frames,  we  do  not  find  in  the  manner  in  which  they  were 
fastened  for  use,  any  such -annexation  to  the  realty  as  would 
operate  to  change  their  character  as  chattels,  and  the  decree  of 
the  chancellor  directing  that  tlioy  should  be  considered  and 
treated  as  personal  property,  is  in  accordance  with  the  law  of 
the  subject  as  applied  in  the  case  of  Hill  v.  Wenticorth,  28  Vt. 
428,  and  Fulfam  et  at.  v.  Stearns  et  al,  30  Vt.  443,  anJ  BartleU 
v.  Wood  et  al,  32  Vt.  372.  • 

In  accordance  with  these  views,  the  decree  of  the  chancellor 
is  reversed,  and  the  case  is  to  bo  remitted  to  the  court  of  chan- 
cery, with  a  mandate  directing  a  decree  to  be  made  in  favor  of 
the  orator,  according  to  the  terms  of  the  former  decree,  with  this 
exception  or  modification,  that  the  engine  and  boilers  arc  to  be 
declared  fixtures  passiug  with  the  real  estate,  aud,  as  such,  are 
to  bo  held  by  the  orator  under  his  mortgage  ;  and  the  orator  is 
to  be  allowed  his  costs  in  this  court. 
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Abel  S.  Williams  v.  H.  A.  Little  &  Co. 
JStatute  of  Frauds. 

Tbe  plaintiff,  baring  a  demand  against  W.,  proposed  to  him  to  take  in  satis- 
faction thereof  the  agreement  of  the  defendants,  who  were  then  indebted  to 
W.  in  a  larger  sum,  to  pay  the  plaintiff  a  certain  sum  at  a  future  time.  W. 
thereupon  requested  the  defendants  to  pay  the  plaintiff  according  to  sitctt 
proposition,  and  tbo  defendants,  in  tho  presence  of  the  plaintiff  and  \V\, 
agreed  with  the  plaintiff  so  to  do.  Held,  that  the  defendant's  agreement 
was  not  within  tho  statute  of  frauds. 

Assumpsit.  The  facts  sufficiently  appear  in  the  opinion  of  the 
court. 

The  cause  was  tried  by  the  court  upon  the  plea  of  the  general 
issue,  at  the  September  Term,  1861,  Peck,  J.,  prcsidiug.  Tho 
county  court  rendered  judgment  for  the  plaintiff,  to  which  tho 
defendants  excepted. 

J.  A.  Vail,  for  the  defendants. 

Geo.  M.  Fiske,  for  the  plaintiff. 

Kellogg,  J.  The  question  made  by  the  defendants  in  respect 
to  the  authority  of  Scott  to  act  as  their  agent  in  making  tho 
agreement  relied  upon  by  the  plaintiff,  is  disposed  of  by  tho  find- 
ing nf  the  county  court,  that  the  agreement  was  within  the  scope 
of  the  power  and  authority  which  Scott  had  as  such  agent;  and 
the  only  remaining  question  in  the  case  is,  whether  the  agree- 
ment was  within  the  statute  of  frauds,  or  not.  This  question 
should  be  decided  by  the  terms  and  character  of  the  agreement, 
and  its  effect  as  between  all  the  parties. 

The  plaintiff  had  a  claim  against  Samuel  D.  Winter,  amount* 
fng  to  twenty-six  dollars  and  fifty-two  cents,  and,  about  the 
middle  of  March,  1860,  called  upon  him  for  payment,  and  pro- 
posed to  him  to  take  twenty-five  dollars  in  satisfaction  of  the 
debt,  if  he  would  get  Scott  to  agree,  in  behalf  of  the  defendants, 
to  pay  one-half  of  that  sum*  on 'the  1st  of  April  following,  and 
the  other  half  on  the  1st  of  July  following.  Winter  agreed  to 
this  proposition,  and  both  he  and  the  plaintiff  went  to  tbe  office 
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of  'he  defendants,  where  Scott  was,  and  Winter  informed  Scott 
of  the  agreement,  and  requested  him  to  pay  the  plaintiff  twelve 
dollars  and  fifty  cents  on  the  1st  of  April  following,  and  the  same 
sum  on  the  1st  of  July  following.  The  defendants  were  then 
owing  Winter  more  than  the  amount  of  both  sums,  and  he  was 
then  in  their  employment,  and  continued  to  work  fbr  them  from 
that  time,  uutil  after  the  first  day  of  the  following  July.  §CQtt 
theu,  for  and  iu  behalf  of  the  defendants,  agreed  with  the  plain- 
tiff to  pay  to  him  the  sum  of  twelve  dollars  and  fifty  cents  on 
the  1st  of  April  following,  and  the  fame  sum  on  the  1st  of  July 
following,  accord iug  to  Winter's  request.  The  whole  conver- 
sation  with  Scott  was  in  the  presence  and  bearing  of  tho  plain- 
tiff and  Whiter;  and  Scott's  agreement  with  the  plaintitf  was 
SR*de  in,  the  presence  and  hearing  of  Winter. 

We  think  that  tho  effect  of  this  agreement  was  to  extinguish 
the  debt  due  from  Winter  to  the  plaintiff  i  here  was  a  commu- 
nication between  all  the  parties,  and  the  defendants  were  debtors 
of  Winter,  who  was  himself  a  debtor  of  the  plaintiff,  and, 
by  an  express  agreement,  the  plaintiff  accepted  the  liability 
of  the  defendants  in  substitution  for  that  of  Winter.  The 
agreement  for  the  substitution  was,  as  between  Winter  and 
tho  plaintiff,  an  accord  executed,  and  constituted  a  full  defence 
ftgain$t  the  original  liability  of  Winter.  In  Tatlock  v.  Hurru% 
$  Term  R.  180,  Buller,  J.,  put  this  case  : — u  Suppose  A.  owes 
Eu  £1,00,  and  B.  owes  C.  the  same  amount,  and  the  three 
meet,  and  it.  is  agreed  between  them  that  A.  shall  pay  C* 
tfr&£lQQM  B's  debt  is  extinguished,  and  C.  may  recover  that 
•AW  against  A.1'  So  in  Wilson  et  al  v.  Cope/and  tt  a/.,  ft  B  & 
A4d.  228*  (7  E.  C.  U  R.  77,)  it  was  held  that  where  the  plain- 
tiffs were  creditors  to  T.  &  Co.,  and  by  consent  of  all  parties,  an 
arrangement  Wyas  made  that  the  defendants  should  pay  the  plain- 
tiffs tb*  debt  due  from  them  to  T.  &  Co.,  it  was  held  that  the 
defendants,  by  acceding  to  this  arrangement,  became  the  debtors 
$f  tfce  plaintiffs,  and  became  liable  for  money  had  and  received 
to  the  use  of  the  plaintiffs.  To  the  same  effect  ia  the  case  of 
ffraton  y.  4*9*1  7  Jl-  H.  390.  #A  promise  to  pay  another 
man*'*  debt  put  of  that  other  man's  own  funds,  when  they  shall 

i  to  tfe»  tarit  of  <£*  p«w.n  pwrntagiia.  so*  *titw  *• 
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statute  of  frauds.  Andrews  v.  Smith,  2  Or.,  M.  &  R.  627  ; 
Walker  v.  Rostron,  9  M.  &  W.  411 ;  Smith's  Merc.  Law  (3d 
Amor.  £d.,)  574.  In  Cross  v.  Richardson,  30  Vt.  641,  it  was 
held  that  if  tho  contract  is  such  that  it  substantially  transfers  the 
debt  to  the  promisor*  either  by  its  terms  or  in  its  legal  operation, 
BO  as  to  discharge  the  original  liability,  then  it  is  not  a  promise 
to  pay  the  debt  of  another,  but  it  is  a  promise  by  which  the  debt 
of  another  is  in  fact  paid,  and  that  such  a  case  does  not  come 
within  the  statute.  In  Weston  v.  Jacobs,  29  Vt.  1G9,  Redfield, 
Ch.  J.,  says  that  if  the  primary  debtor  is  released,  aud  the  sec* 
ondary  liability  is  the  sole  debt,  all  tho  cases  agree  that  it  does 
not  come  within  the  statute.  Iu  Wait  v.  Executot  of  Wait,  28 
Vt.  350,  it  was  held  that  a  parol  promise  to  pay  the  debt  of 
another,  in  consideration  of  property  placed  by  the  debtor  in  the 
promisor's  hands,  is  not  within  the  statutes,  and  that  it  was  an 
original  promise  and  binding  on  the  promisor ;  and  that,  in  this 
respect,  it  was  immaterial  whether  the  liability  of  the  original 
debtor  continues  or  is  discharged.  All  the  authorities  agree  that 
when,  by  the  accession  and  agreement  of  all  the  parties  interested, 
the  original  or  intermediate  debt  is  extinguished,  the  promise  to 
pay  the  amount  thereof  to  a  third  party  is  not  a  promise  to 
answer  for  the  debt  of  another  within  the  statute  of  frauds,  as 
no  such  debt  exists ;  it  is  a  new,  original,  and  independent 
engagement,  founded  upon  the  merger  and  extinguishment  of  the 
pre-existing  debt  or  demand.  It  is  a  change  of  interest  oper- 
ating by  way  of  novation  and  substitution,  and  the  original  lia- 
bility is  by  consent  of  all  parties  extinguished  by  the  new  liabil- 
ity upon  the  new  and  substituted  contract.  When  the  new  debt 
is  substituted  for  the  original  debt,  by  the  mutual  assent  of  the 
three  parties,  the  original  debt  is  discharged,  and  none  of  the 
parties  can  then  recede  from  the  arrangement.  Addison  on  Con- 
tracts, 37,  38, 1005  et  seq.  Chitty  on  Contracts,  (10th  Amer. 
Ed.,)  140, 147.  These  views  lead  to  the  conclusion  that  the 
agreement  of  Scott,  acting  as  the  agent  and  in  behalf  of  the 
defendants,  was  not  within  the  statute  of  frauds. 
The  judgment  of  the  county  court  for  the  plaintiff  is  affirmed* 
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Joseph  Bradish  v.  Chester  Blss. 
Evidence.     Presumption  of  Innocence,     Criminal  Law. 

If  in  a  civil  action  a  question  arises,  the  determination  of  which  involves  the 
establishment  of  the  fact  that  cither  party  has  been  guilty  of  a  criminal  act, 
the  other  party,  in  order  to  obtain  a  determination  of  such  question  in  his 
favor,  must  ovcrcomo  by  a  fair  balanco  of  testimony,  not  only  the  evidence 
introduced  by  the  party  so  charged,  but  also  the  legal  presumption  of  inno- 
cence which  exists  in  every  case. 

Trespass  on  the  freehold  for  burning  the  plaintiff's  barn. 
Plea,  the  general  issue,  and  trial  by  jury,  at  the  September  Term, 
1861,  Peck,  J.,  presiding. 

Tbe  plaintiff  introduced  evidence,  which  was  all  of  a  circum- 
stantial character,  tending  to  prove  the  issue  on  his  part,  and 
the  defendant  introduced  evidence  tcuding  to  prove  the  contrary. 
The  whole  evidence  in  the  case  tended  to  prove  that  if  the  defend- 
ant was  guilty  of  the  alleged  trespass,  he  must  have  set  fire  to 
and  biirncd  the  barn  intentionally  and  designedly,  and  thereby 
committed  the  crime  of  arson ;  and  it  was  so  treated  and  claimed 
in  argument  by  the  counsel  on  both  sides. 

The  court  charged  the  jury  fully  in  the  case,  and  no  exception 
was  taken  to  the  charge  by  the  plaintiff's  counsel  except  in  the 
follow iug  respect :  The  coui  t  told  the  jury  that  it  was  conceded 
by  the  counsel  on  both  sides  that  if  the  defendant  was  guilty,  he 
was  guilty  of  burning  the  building  by  design,  and  therefore  guilty 
of  a  high  crime,  a  crime  involving  moral  turpitude;  and  that 
in  such  cases  it  was  ucccssary  there  should  be  what  was  some- 
times called  full  proof;  that  iu  such  cases  there  was  in  the  outset 
a  presumption  of  innoccuce  in  favor  of  the  defendant,  and  to  be 
overcome  by  evidence  ;  and  that  although  this  was  a  civil  suit 
for  private  damages,  yor,  inasmuch  as  the  act  complaiucd  of  was 
a  high  crime,  involving  moral  turpitude,  this  presumption  of 
innocence  had  its  influence  in  the  trial  of  the  cause,  and  that 
more  clear  and  satisfactory  proof  was  necessary  to  warrant  a 
verdict  for  the  plaintiff  than  would  be  barely  sufficient  in  a  com- 
mon suit  for  a  debt,  or  a  common  trespass  involving  no  crime 
or  moral  turpitude ;  that  the  case  need  not  bo  made  out  to  a 
Certainty ;  that  even  in  a  criminal  case  it  was  ouly  necessary  to 
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prove  the  guilt  of  the  accused  beyond  a  reasonable  doubt,  aud 
that,  this  being  a  civil  suit,  it  was  not  necossary  that  the  evidence 
should  come  up  to  that  full  measure  of  proof  that  would  bo 
required  in  a  criminal  case,  or  if  the  defendant  were  on  trial  on 
an  indictment  for  the  crime  of  burning  the  building,  when  it 
would  be  necessary  to  make  the  case  out  beyond  a  reasonable 
doubt ;  that  in  this  case  a  lower  amount  or  less  measure  of  evi- 
dence was  sufficient  to  warrant  a  verdict  of  guilty,  and  yet  more 
or  stronger  evidence  was  necessary  than  would  be  required  in  an 
ordinary  civil  suit  for  debt,  or  a  common  trespass  where  the 
defendant  might  be  liable,  and  yet  the  act  complained  of  not  be  of 
puch  a  character  as  to  amount  to  a  crime,  or  involve  moral  tur- 
pitude,— that  is,  enough  more  to  overcome 'the  presumption  of 
innocence ;  that  it  was  for  the  jury,  taking  into  consideration 
this  presumption  of  innocence,  to  look  at  all  the  proof  in  the 
case,  and  if,  under  the  circumstances,  they  were  satisfied  from 
the  evidence  that  the  defendant  was  guilty,  such  should  be 
their  verdict,  otherwise  their  verdict  should  be  for  the  defen* 
dant. 

To  the  portion  of  the  charge  above  detailed,  the  plaintiff 
excepted. 

The  jury  rendered  a  verdict  for  the  defendant. 

Wing,  Lund  db  Taylor  and  J.  A.   Vail,  for  the  plaintiff. 

Beaton  A  Reed  and  Dillingham  db  Durant,  for  the  defendant. 

Poland,  Ch.  J.  The  plaintiff  claims  that  the  court  below 
instructed  the  jury  substantially,  that  he  was  not  entitled  to 
recover,  even  if  he  satisfied  the  jury  by  a  fair  balance  or  pre- 
ponderance of  the  testimony  that  the  defendant  burned  his  barn  ; 
that  the  court  undertook  to  lay  down  a  middle  rule  botween  that 
of  criminal  cases,  where  the  evidence  must  exclude  all  reasona* 
blc  doubt,  aud  of  ordinary  civil  cases,  where  a  fair  balance  suffi- 
ces. If  this  be  the  fair  construction  of  what  the  judge  told  the 
jury,  we  think  it  was  error,  for  the  law  does  not  recognize  such 
intermediate  rule  of  evidence. 
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But  we  do  not  so  understand  the  i us t ructions  excepted  to,  but 
only  this,  that  the  plaintiff  in  order  to  cstablMi  his  right  to  a 
recovery  against  the  defendant,  upon  his  own  theory  of  the 
defendaut's  liability,  assumed  to  prove  that  the  defendant  bad 
been  guilty  of  the  crime  of  arson,  a  highly  penal  offence ;  that 
hi  so  doing  the  plaintiff  assumed  the  burden  of  proving  a  fact, 
where  the  legal  presumption  was  against  him,  that  the  fact 
did  not  exiBt,  and  that  therefore  the  pluintiflT  must  uot  only 
overcome  the  evidence  of  the  defendnut,  by  a  fair  balance  iu  his 
favor,  but  also  overcome  this  legal  presumption  in  favor  of  the 
defendant,  and  against  himself;  that  in  such  case  not  only  no 
presumption  or  iutendment  could  be  made  in  favor  of  the  exist- 
ence of  what  the  plaintiff  attempted  to  prove,  but  the  legal  pre** 
sumption  was  the  other  way,  and  therefore  the  fact  must  be  found 
only  when  clearly  established  by  the  proof. 

Regarding  the  charge  as  we  do,  we  thiuk  it  uto.  jectionable. 
In  ordinary  civil  cases,  there  is  no  legal  presumption  cither 
way  ;  there  is  nothing  criminal  or  illegal  alleged  against  either 
party ;  and  the  disputed  issue  is  required  to  be  established  by 
the  party  upon  whom  the  burden  of  proof  lies,  only  by  a  fair 
balance  of  the  evidence. 

In  many  cases,  sounding  in  tort,  the  defendant  may  be  legally 
liable,  and  still  be  involved  in  no  inteutional  wrong,  and  no 
moral  turpitude,  and  here  the  pi.  1  in  tiff  encounters  no  legal  pre- 
sumption against  himself  in  the  proof. 

But  (he  legal  presumption  is  that  men  are  not  guilty  of  fraud 
and  dishonesty,  and  moro  strongly,  that  they  do  not  commit 
criminal  offences.  This  presumption  exists  no  more,  when  a 
wan  is  on  trial  for  a  criminal  offence,  than  at  any  other  time, 
or  on  the  trial  of  a  civil  case,  when  an  attempt  is  made  to  show 
that  a  person  h*\s  conn  litted  a  ci  imo.  It  exists  at  all  times,  and 
everywhere,  and  is  a  presumption  the  law  ever  makes.  Hence 
every  man,  however  charged  with  dishonesty  or  fraud,  or  a 
criminal  act,  is  always  entitled  to  have  this  presumption  of  the 
law  weighed  in  his  favor,  and  whoever  asserts  the  contrary,  must 
alwmy%<e*IKH£&ter  It,  ami  be  required  to  overcome  it  by  avidooce. 


Digitized  by 


Google 


AUGUST  TEKtt,  IBM.       %  8C9 

firadish  v.  Bum. 

This  subject  was  much  considered  by  the  court  in  the  case  of 
Briggs  v.  Cooper^  nrgucd  tit  the  general  term  in  1861,  ami  since 
decided.  That  was  an  action  of  slander,  and  the  defendant  act 
tip  in  justification  that  the  words  were  true,  and  lhat  the  plain- 
tiff  was  guiltj  of  the  crime  he  had  charged  him  with.  The 
question  arose  on  the  trial,  bj  what  measure  of  evidence  such 
justification  must  bo  established,  whether  by  the  rule  of  civil  or 
criminal  case*.  The  county  court  held,  that  the  rnlo  was  the 
same  as  if  the  plaintiff  was  on  trial  for  the  offence  alleged.  On 
exceptions  by  the  defcudant,  this  court  reversed  the  judgment* 
holding  that  the  :ule  was  that  of  civil  issues,  and  that  the  pre- 
sumption of  the  innocence  of  the  plaintiff  was  a  mattor  to  bo 
weighed  in  his  favor,  and  to  be  overcame  by  the  defendant's 
evidence.  It  was  considered,  that  there  was  no  difference 
between  a  justification  in  shinder,  and  any  other  civil  case, 
where  the  plaintiff's  cause  of  action,  or  the  defendant's  ground 
of  defence,  was  to  be  supported  by  proving  that  the  other  party 
had  committed  a  crime,  asd  that  the  stricter  rule  applied  to 
cr'iniual  trials  was  on  account  of  the  penal  consequences  of  a 
conviction. 

The  reasons  for  that  judgment  will  doubtless  be  reported 
by  the  judge  selected  to  pronounce  the  opinion  of  (he  court, 
and  I  will  not  go  more  fully  into  them. 

Judgment  affirmed. 
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Thomas  Hutchinson  v.  Simon  Wheeler. 

Slander.    Evidence. 

In  an  action  of  slander  for  imputing  a  crime,  the  defendant  may  giro  in  evi- 
dence under  the  general  issue,  in  mitigation  of  damages,  such  facts  as  tend 
to  show  that  at  tho  time  of  speaking  the  words  ho  believed  they  were  true 
and  that  ho  spoke  them  in  good  faith.  But  such  facts  are  not  admissible 
for  that  purpose  under  such  plea,  if  they  amount  to  proof  of  .the  actual  truth 
of  the  words  charged 

In  an  action  of  slander  for  charging  the  plaintiff  with  poisoning  the  defend- 
ant's cow,  held,  that  under  thefgencral  issue  it  was  competent  for  the  defend- 
ant to  show  in  mitigation  of  damage*,  as  tending  to  prove  his  belief  in  the 
truth  of  the  words  charged,  that  his  cow  had  been  poisoned;  that  for  some 
time  previous  to  the  loss  of  the  cow,  there  bad  been  a  bitter  hostile  feeling 
on  the  part  of  the  plaintiff  towards  the  defendant;  that  the  defendant  having 
at  a  former  period  poisoned  the  plaintiffs  dog,  the  plaintiff*  had  several  times 
threatened  to  pajr  the  defendant  in  his  own  coin;  that  the  defendant  bad 
attempted  to  instigate  a  malicious  prosecution  against  the  plaintiff;  and  that 
shortly  before  the  plaintiff's  cow  was  poisoned,  a  new  quarrel  had  broken 
out  between  the  parties. 

Where  a  witness  on  the  part  of  the  plaintiff  was  enquired  of  on  cross-examin- 
ation, if  the  plaintiff  had  not  assisted  him  in  a  law  suit  which  the  witness 
had  had  with  the  defendant,  and  the  witness  answered  in  the  negative,  held 
that  it  was  competent  for  the  defendant  to  contradict  the  witness  in  this 
respect  by  other  testimony,  with  a  view  of  discrediting  the  witness. 

This  was  an  action  for  slander.  Plea — the  general  issue,  and 
trial  by  jury,  at  the  March  Term,  1861,  Peck,  J.,  presiding. 

The  plaintiff  on  trial  introduced  evidence  tending  to  show  tho 
speaking  of  the  words  set  forth  in  the  declaration,  and  that  they 
were  spoken  in  tho  sense  and  meaning  attributed  to  them  in  tho 
declaration,  and  tending  to  prove  ail  the  facts  necessary  to 
entitle  the  plaintiff  to  recover  on  these  counts.  The  substance 
of  tho  slander  charged  in  the  declaration,  was  that  the  detaULurt 
poisoned  the  plaintiffs  cow,  and  thereby  caused  her  death. 

The  defendant  then  offered  to  show  that  just  before  speaking 
the  alleged  slander  he  had  a  cow  die  suddenly  by  some  active 
mineral  poison,  and  that  she  was  poisoned  by  some  person  by 
design  for  the  purpose  of  injuring  the  defendant ;  and  also  to 
thow  such  facts  and  circumstances  tending  to  implicate  the  plaint 
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liff  as  the  person  who  administered  the  poison,  which  facts  and 
circumstances  came  to  the  defendant's  knowledge  before  the 
speaking  of  the  words  charged,  as  furnished  probable  cause  and 
good  reason  for  belief  on  the  part  of  the  defendant,  at  the  time  of 
speaking  the  words,  that  the  plaintiff  was  the  person  who  inten- 
tionally poisoned  the  cow ;  and  that  the  defendant  in  good  faith 
did  then  believe  that  to  be  the  fact ;  and  that  at  the  time  of 
speaking  the  words,  the  defendant  believed  them  to  be  true. 
This  evidence  was  offered,  not  as  a  defence  to  the  action,  nor  to 
show  that  the  plaintiff  was  in  fact  guilty  of  what  the  defendant 
had  charged  him  with,  but  as  evidence  iu  mitigation  of  damages. 

The  plaintiff'  objected  to  the  admission  of  this  evidence,  (which, 
so  far  as  it  tecded  to  implicate  the  plaintiff  as  the  guilty  person, 
was  of  a  circumstantial  character).  The  court  overruled  the 
objection  and  admitted  the  evidence  for  the  purpose  for  which  it 
was  offered,  to  which  the  plaintiff  excepted. 

This  testimoby  consisted  mainly  in  the  fact  that  for  some  three 
years  next  before  the  defendant  lost  his  cow,  there  had  existed  a 
violent  quarrel  between  the  parties,  and  a  bitter  feeling  of  hos- 
tility  and  variou3,threats«ou  the  part  of  the  plaintiff  towards  the 
defendant,  which  continued  down  to  the  time  the  defendant  losthis 
cow  and  to  the  speaking  of  the  alleged  slander  by  the  defendant 

One  piece  of  this  testimony  introduced  by  the  defendant  was 
that  about  three  years  before  the  speaking  of  the  words,  the 
plaintiff,  at  a  Certain  justice  trial  in  which  the  defendant  was 
sued  by  some  one  (uot  this  plaintiff)  for  poisoning  a  dog,  the 
plaintiff  declared  to  several  persons  ihat  he  would  pay  the  defen- 
dant in  his  own  coin ;  and  to  explain  it,  the  evidence  tended  to 
show  that  the  defendant  was  a  tauncr,  and  carried  on  that  busi* 
ness  in  the  neighborhood  where  the  parties  resided,  in  Worces- 
ter ;  and  that  the  dogs  in  the  neighborhood  were  doing  damage 
to  his  hides  about  the  tannery;  and  that  he  proclaimed  that 
unless  the  dogs  were  kept  away,  he  should  poison  them  ;  and 
that  soon  after  that  he  did  kill  several  of  the  neighbors'  dogs  by 
poison,  and  among  them  a  dog  belonging  to  this  plaintiff,  and 
one  belonging  to  the  plaintiff  in  ihat  justice  suit;  that  the  plain- 
tiff in  this  action  attended  that  justice  trial,  and  immediately 
after  the  jury  returned  their  verdict  in  that  action,  this  plaintiff 
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declared  to  a  number  of  persons  present,  that  the  defendant 
need  not  feel  do  well  about  the  result  of  that  Bait,  that  he  (this 
plaintiff)  should  pay  the  defendant  in  his  oirn  coin,  if  he  lived 
long  enough.  This  was  objected  to  by  the  plaintiff,  bat  admit* 
ted  by  the  court. 

Another  piece  of  this  testimony  was  that  some  time  after  this 
justice  court  and  before  the  plaintiff  lost  his  cow,  the  plaintiff 
and  the  defendant  met  in  the  street,  and  that  the  plaintiff  told 
the  defendant  he  must  pay  him  (the  plaintiff)  for  his  dog;  and 
after  some  altercation  about  the  defendant's  having  poisoned  the 
plaintiff's  dog,  the  defendant  told  the  plaintiff  he  would  pay  him 
for  the  dog  if  he  would  pay  the  damage  the  dog  had  done  him  ; 
the  plaintiff  claimed  that  he  had  not  done  any  damage,  and  said 
that  if  the  defendant  would  not  pay  him  for  the  dog,  he  would 
pay  the  defendant  fcr  killing  him  ;  that  the  defendant  said  the 
plaintiff  might  poison  his  dog  any  time  he  found  him  troubling 
him  about  his  premises,  and  that  he  would  find  no  fault ;  and 
that  the  plaintiff  replied  he  would  not  poison  his  dog— he  was 
not  of  consequence  enough. 

The  evidence  also  tended  to  show  (wtiich  was  admitted  under 
objection  by  the  plaintiff's  counsel,)  that  some  infamous  or  vul* 
gar  story  had  been  circulated  about  the  defendant's  wife,  and 
that  the  defendant,  a  few  days  before  the  cow  died,  traced  the 
origin  of  it  in  part  to  the  plaintiff's  wife  ;  and  that  he  charged 
her  with  it,  which  was  known  to  the  plaintiff  just  before  the  cow 
died  ;  and  the  defendant,  who  was  a  witness,  testified  that  when 
the  cow  was  poisoned,  and  when  he  spoke  the  words  charging 
the  plaintiff  with  having  done  it,  he  supposed  that  this  difficult/ 
about  this  story  was  one  reason  that  induced  the  plaintiff  to 
retaliate  by  poisoning  his  cow ;  and  that  when  he  spoke  the 
words  complained  of,  he  believed  from  the  threats  and  declara- 
tions the  plaintiff  had  made,  that  had  before  that  time  come  to 
his  knowledge,  and  the  other  circumstances  in  evidence  that  had 
before  been  communicated  to  him,  and  the  hostile  feeling  the 
plaintiff  had  towards  him,  that  the  plaintiff  did  wilfully  poison 
his  cow. 

The  defendant  also,  in  connection  with  the  other  evidence  on 
Sue  point,  intfofooed  *riden<*  (wbtofe  was  ebjeoted  to  »/  tb# 
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plaintiff)  tending  U>  show  that  duriug  this  time,  a  year  or  more 
before  the  cow  died,  the  plaintiff  endeavored  to  get  the  defendant 
prosecuted  criminally  for  letting  the  filth  from  his  tannery  into  the 
stream  which  run  through  a  back  pasture  of  the  plaintiff's,  about 
60  rods  from  the  road,  and  tho  same  distance  from  the  plaintiff's* 
buildings  where  he  resided,  claiming  that  it  created  a  stench  in 
bis  pasture  which  was  offensive — when  in  fact  the  defendant  did 
not  let  it  into  the  stream  except  a  little  occasionally  in  the  win* 
ter,  but  buried  it  in  the  earth,  and  let  the  neighbors  have  it  who 
drew  it  off  for  manure;  and  that  there  was  no  pretence  or  prob* 
able  cause  for  such  prosecution,  claiming  that  it  was  done  by  the 
pkiatiff  merely  from  malicious  motives ;  and  that  this  was  known 
to  the  defcndaat  before  his  cow  died. 

Tho  evidence  on  the  part  cf  the  plaintiff  tended  to  show  that 
the  filth  from  the  tannery  did  float  down  and  lodge  on  the  plain- 
tiff's land  near  the  banks  of  the  stream,  and  create  at  times  an 
offensive  smell  in  his  pasture* 

The  court  told  the  jury  in  relation  to  this  testimony  in  refer- 
ence to  tho  efforts  of  the  plaintiff  to  get  the  defendant  prosecuted, 
that  they  should  reject  it  entirely  unless  they  found  that  there 
was  no  probable  cause  for  such  prosecution,  and  such  a  total 
absence  of  any  ground  fcr  it  as  to  satisfy  them  that  it  was 
attempted  by  the  plaiutiff  solely  irom  calico  towards  the  defeu* 
dant,  and  then  it  could  have  no  effect  only  to  show  the  hostile 
feeling  a*  the  part  of  the  plaiutiff  towards  the  defeudaut,  and 
that  such  hostile  feeling  was  in  no  way  material  in  the  case  any 
further  than  the  jury  thought  that,  if  known  to  the  defendant  pre** 
TK)us  to  speaking  the  words,  it  might  have  a  tendency,  with  tho 
other  evidence  in  the  case,  to  induce  the  defendant  tc  believe,  at 
the  time  he  spoke  the  words,  that  the  plaiutiff  did  wilfully  poison 
hi*  cow. 

The  plaintiff  introduced  one  Kelley  as  a  witness,  whose  testi- 
mony tended  to  prove  facts  material  to  the  plaiutiff  *s  case  ;  and 
en  orosa  examination,  hie  testimony  tended  to  prove  that  he  was 
nafriendly  to  the  defendant,  and  had  had  a  law-suit  with  him, 
having  sued  bm  and  had  a  justice  trial.  He  was  inquired  of  in 
reference  to  his  relations  and  intimate  and  friendly  feelings  towards 
thaplaivtift  and  whether  the  plaintiff  had  not  advised,  aided 
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and  assisted  him  in  bis  suit  against  the  defendant,  which  Eelley 
denied,  saying  that  that  suit  was  after  the  speaking  of  the  slander- 
ous words  by  the  defendant.  The  cross  examination  of  Eelley 
tended  to  show  that  he  had  been  somewhat  officious  in  aiding  ia 
this  suit  on  the  part  of  the  plaintiff. 

The  defendant  induced  one  Tern  pie  ton  as  a  witness*  with  a 
view  to  affect  the  credit  due  to  Kclley's  testimony.  Temple? on's 
testimony  was  in  substance  that  he  was  present  at  the  trial 
between  Eelley  and  the  plaintiff,  and  that  he  was  requested  by 
the  plaintiff  and  Eelley  (who  were  also  present,)  to  assist 
Eelley  in  the  trial,  and  did  so  ;  that  the  plaintiff  was  busy  look- 
ing up  witnesses  for  Eelley,  and  advising  and  proposing  ques- 
tions for  Eelley's  counsel ;  that  after  the  decision,  the  plaintiff 
and  Eelley  and  the  witness  Tcmplctou  were  present  advising 
with  Eelley 'o  counsel  about  an  appeal  This  evidence  was 
objected  to  by  the  plaintiff,  but  admitted  by  the  court  for  the  ( 
purpose  above  stated. 

The  court  instructed  the  jury  as  to  the  law  applicable  to  the 
merits  of  the  case,  touching  the  right  of  the  plaintiff  to  recover, 
and  generally  as  to  the  law  applicable  to  the  rule  of  damages,  to 
the  satisfaction  of  the  plaintiff's  counsel,  and  to  which  no  excep- 
tion was  taken  by  the  plaintiff's  counsel  except  as  to  the  effect 
the  court  gave  Xo  the  evidence  in  mitigation  of  damages.  But 
on  the  subject  of  damages,  the  plaintiff's  counsel  requested  tho 
court  to  instruct  the  jury  that  they  should  lay  out  of  the  case  ail 
the  evidence  (above  stated)  introduced  in  mitigation  of  damages, 
and  that  it  had  no  tendency  to  mitigate  tho  damages.  The  court 
refused  so  to  charge,  but  in  reference  to  that  evidence,  after  refer- 
ring to  it,  told  the  jury  that,  as  the  court  had  already  told  them 
un  another  branch  of  the  case,  it  must  be  taken  in  this  case,  that 
the  plaintiff  was,  in  fact,  innocent  of  the  crime  or  charge  imputed 
to  him  by  the  slanderous  words  set  forth  in  the  declaration;  that 
the  delendant  could  not  rely  on  the  truth  of  the  words  spoken  by 
him  without  pleading  it  specially,  and  thereby  giving  the  plain- 
tiff notice  that  be  intended  to  rely  on  it,  which  ia  this  case  he  had 
not  doue  ;  that  in  actions  of  this  character  the  jury  had  a  right 
to  give  exemplary  damages,  that  is,  damages  over  and  above 
what  the  plaintiff  had  really  sustained ;  that  if  the  defendant 
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was  actuated,  in  speaking  the  words  for  which  the  plaintiff  seeks 
to  recover,  by  actual  malice  or  malignity  of  feeling,  and  spoke  them 
for  the  purpose  of  injuring  the  plaintiff's  reputation,  it  tended  to 
aggravate  the  damages.  And%  on  the  other  hand,  if,  at  the  time 
of  speaking  the  words,  he  honestly  supposed  what  he  said  was 
true,  it  tended  to  mitigate  the  damages  below  what  they  should 
be  if  he  maliciously  invented  the  slander  without  any  belief  in  its 
truth,  or  reasonable  ground  of  such  belief ;  and  it  was  in  this 
view  only  that  that  evidence  was  admitted  and  to  be  considered; 
that  the  question  was  not  so  much  whetLer  the  plaintiff  was,  in 
fact,  guilty  uf  the  charge  or  crime  imputed  to  him  by  the  defen- 
dant, as  whether  the  defendant  had  reason  to  believe,  and  did 
believe  -be  was  guilty  at  the  time  he  spoke  the  words  complained 
of;  that  if  the  jury  thought  that  the  defendant  h<\d  not  sufficient 
ground  for  such  belief,  yet,  if  the  defendant  misjudged  and  did 
believe  it,  it  had  a  tendency,  to  some  extent,  to  mitigate  the  dam* 
ages ;  still  this  evidence  furnished  no  reason  why  the  plaintiff 
should  not  recover  all  the  actual  damages  he  had  sustained,  but 
would  go  in  mitigation  of  exemplary  damages;  that  notwithstand- 
ing this  evidence,  tho  plaintiff,  if  he  recovered,  was  entitled  to 
recover  a  just  and  reasonable  compensation  for  the  injury  he  had 
sustained,  and  such  damages  as  the  jury  should  think,  under  all 
the  circumstances,  was  right,  and  would  do  substantial  justicei 
between  the  parties ;  what  would  be  a  just  compensation  to  the 
plaintiff,  and  a  just  puuishmcol  to  the  defendant. 

The  jury  returned  a  verdict  for  the  plaintiff. 

Tho  pbiiutiff  excepted  to  the  foregoing  rulings  of  the  court, 
and  to  the  refusal  of  the  court  to  charge  as  requested,  and  to  the 
portion  of  the  charge  above  given. 

Wing,  Lund  and  Taylor,  for  the  plaintiff. 

Peck  &  Colby,  lor  the  defendant. 

Poland,  Cm.  J.  Iu  an  action  of  slander,  for  words  imputing 
a  crime  to  the  plaintiff,  on'  proving  that  the  defendant  spoke  the 
words  constituting  tho  charge,  the  plaintiff  is  entitled  to  recover. 
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unless  the  defendant  interpose  some  ground  of  justification  by 
plea,  and  support  it  by  proof. 

The  plaintiff  is  not  bound  to  give  any  proof  of  malice  fn  the 
defendant ;  the  law  implies  malice  from  the  speaking,  sufficient 
to  maiutain  the  action.  The  action,  however,  proceeds  on  the 
ground  of  malicious  speaking,  and  malice  is  one  of  the  most 
important  and  essential  elements  of  the  defendant's  liability. 
The  plaintiff  may,  for  the  purpose  of  enhancing  his  right  to 
recover  damages  agaiu&t  the  defendant,  give  in  ovidenco  almost 
any  facts  tending  to  prove  that  ho  was  iu  fact  actuated  by  mali* 
eious  motives  in  speaking  the  words.  So,  on  the  other  hand,  the 
defendant  may  give  in  evidence  facts  and  circumstances,  to  rebut 
the  proof  or  presumption  of  malice,  and  thereby  lessen  or  miti- 
gate the  damages,  lie  can  not  justify  the  speaking,  by  proving 
the  truth  of  the  charge,  or  in  any  other  way,  under  the  general 
ftsue,  as  such  defence  must  always  be  specially  pleaded ;  but  he 
may,  under  the  general  issue,  give  in  evidence  any  facts  that 
tend  properly  to  show  that  he  did  not  speak  the  words  wantonly 
and  maliciously,  for  tho  purpose  of  injury  to  the  character  of 
the  plaintiff.  Oae  of  the  grounds  on  which  a  defendant  iu  such, 
action  may  disprove  malice,  and  so  mitigate  the  damages,  is  by 
proof  of  such  facts  and  circumstances  as  show  that  he  had  res** 
L&QU  to  believe,  and  did  believe,  when  ho  spoke  the  words,  that 
they  were  true,  and  that  therefore  he  acted  bona  fide,  and  not 
wantonly  and  maliciously,  when  ho  spoke  them.  Tkis  general 
proposition  is  not  denied  in  any  of  the  cases  o»  this  subject,  but 
many  cases,  especially  in  New  York,  add  to  this  a  qualification, 
that  such  facts  and  circumstances  must  not  be  such  as  tend  to 
prove  the  truth,  or  would  form  links  in  a  chain  of  evidence  to 
establish  a  justification.  It  is  certainly  difficult  to  see  what 
facta  or  circumstauces  could  exist,  that  could  justify  one  in 
believing  or  fuspecting  that  another  had  committed  a  crime, 
when  such  facts  and  circumstances  had  no  teudency  to  prove  it, 
and  could  not  be  used  even  as  liuks  in  a  chain  of  evidence  to 
establish,  it.  There  is  a  very  groat  couflict  of  decision  in  the 
cuaeH  on  this  subjeet,  and  the  decistens  are  numerous  where  thio 
qualification  baa  been  wholly  rejected. 
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We  are  not  aware  that  the  question  has  ever  been  decided  in 
this  state,  and  we  therefore  are  at  liberty  to  adopt  such  rule  as 
we  deem  best  founded  in  reason,  and  most  consonant  to  general 
legal  principles. 

In  Williams  v.  Jftmr,  18  Conn.  463,  this  question  arose,  and 
the  whole  subject  is  most  thoroughly  discussed,  and  all  the  cases, 
English  and  American,  examined  by  Church,  Ch.  J.  The 
principle  established  by  that  case  is  thus  stated :  "  In  an 
action  of  slander  the  defendant,  under  the  general  issue,  without 
notice  of  special  matter  of  defence  or  justification,  may  prove, 
to  repel  the  presumption  of  malice,,  and  in  mitigation  of  dama- 
ges, facts  and  circumstances  showing  a  reasonable  ground  of 
belief  in  tho  defendant  of  the  truth  of  the  words,  but  not  amount* 
ing  to  proof  of  their  actual  truth/' 

We  are  best  satisfied  with  the  rule  there  laid  down,  as  one 
founded  in  good  reason,  and  running  counter  to  no  other  estab- 
lished rule  of  law. 

The  defendant  introducing  such  proof  is  not  allowed  to  intro- 
duce it  as  evidence  of  the  truth  of  the  charge,  nor  to  claim  for 
it,  or  argue  from  it,  that  the  charge  is  true,  or  probably  true, 
but  only  that  he  was  thereby  induced  to  believe  that  what  he 
said  was  true,  and  therefore  spoke  the  words  in  good  faith. 
Nor  can  a  defendant  in  such  a  case  go  into  evidence  that  really 
proves  the  charge  to  be  true,  under  pretence  of  mitigating  the 
damages,  he  must  concede  that  his  evidence  does  not  support  it. 

The  evidence  offered  by  the  defendant  and  admitted  in  this 
case,  against  the  objection  of  the  plaintiff,  was  in  substance 
this, — that  the  defendant's  cow  had  been  poisoned  by  some  one  ; 
that  for  a  period  of  some  three  years,  there  had  been  a  violent 
quarrel  between  the  plaintiff  and  the  defendant,  and  a  bitter 
feeling  of  hostility  on  the  part  of  the  plaintiff  towards  the  defen- 
dant ;  that  two  or  three  years  before  this,  and  after  the  defendant 
had  poisoned  the  plaintiff's  dog,  and  some  others,  that  had  dam- 
aged hides  in  his  tannery,  the  plaintiff  threatened  that  he  would 
pay  the  defendant  in  his  own  coin,  and  repeated  this  in  substance 
at  different  times  ;  that  about  a  year  before  this  time,  the  plain- 
tiff, without  any  just  cause,  had  attempted  to  get  a  criminal 
prosecution  instituted  against  the  defendant ;  and  that  a  few  days 
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before  the  low  of  the  cow  by  tho  defendant,  a  new  quarrel  had 
broken  out  between  the  parties,  growing  out  of  some  slanderous 
story  in  relation  to  the  defendant's  wife,  which  he  claimed  had 
been  circulated  by  the  plaintiff's  wife. 

This  evidence  is  first  objected  to,  on  the  ground  that  those 
facts,  if  true,  would  tend  to  prove  the  truth  of  the  words,  or  at 
least  that  they  would,  or  might,  form  links  in  a  chain  of  evidence 
to  prove  the  truth  of  them. 

it  must  be  conceded,  that  if  the  defendant  had  pleaded  in  jus* 
tification  that  the  words  were  true,  or  if  the  plaintiff  had  bees 
indicted  for  the  offence  imputed,  some  of  these  facts  would  haver 
been,  not  only  admissible,  but  necessary  evidence.  It  would 
have  been  necessary  to  prove  that  the  defendant's  cow  was  poi- 
soned. This  would  have  to  be  proved,  in  order  to  show  that  the 
crime  had  been  committed.  By  itself,  it  no  more  proved  that  it 
was  committed  by  the  plaintiff  than  by  any  other  person ;  it  would 
be  a  fact  necessary  to  be  proved  in  a  prosecution  against  any  one. 
So  it  would  be  admissible  to  prove  that  a  quarrel  existed  between 
the  parties,  in  order  to  show  a  motive  on  the  part  of  the  plaintiff 
to  commit  the  crime ;  and  the  evidence  that  the  plaintiff  had  made 
threats  against  the  defendant,  would  have  a  still  stronger  effect 
against  the  plaintiff.  But  if  the  evidence  of  all  these  facts  was 
satisfactory,  it  would  all  fall  quite  short  of  establishing  proof  of 
the  offence,  and  therefore,  as  already  stated,  is  not  open  to  the 
objection  that  the  defendant  was  really  proving  a  justificatioe 
under  the  general  issue. 

At  the  same  time  wo  think  these  facts  might  have  had,  end 
naturally  would  have,  an  effect  upon  the  mind  of  the  defendant, 
to  induce  him  to  believe  that  the  plaintiff  had  done  him  the  injury 
be  had  suffered.  Some  one  had  secretly  poisoued  hie  cow.  The 
firs?  impulse  of  his  mind  would  be,  that  it  was  done  by  an  enemy. 
It  was  e  crime  that  could  have  been  committed  from  no  motive 
of  interest  or  advantage  to  the  perpetrator,  but  only  to  do  darn* 
age  te  the  owuer.  The  facts  admitted  in  evidence  tended  to  shew 
that  a  bitter  feeling  had  existed  between  the  parties  for  a  long 
time  ;  the  plaintiff  had  threatened  revenge  ;  he  had  wrongfully 
attempted  to  get  the  defendant  prosecuted  ;  and  a  new  and  fresh 
of  quarrel  had  just  broken  out  betwee*  theas.    WasilMt 
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ttetfcotty natural  *ttd  legitimate  that  the  defendant*  §  MbdttiMoii 
wouldbe,  tKttt  fne  iflfttrf  be  find  suffered  Was  cttiisfcd  b  J  &g  {rtaift- 
tiff,  Without  ftattto*  ground  of  beflef,  evdti  though  tftfete  fadts  alone 
wttuM  fernfefc  do  sufficient  legal  etfdetoee  bf  the  fact  J1 

In  ow  judgment  they  would  haturalty  have  this  effect,  an* 
w*re  therefore  admi&ible  in  cadence,  as  tending  to  feh*6W  that 
wfcetl  the?  defendant  made  the  charge,  hfl  ifiafle  it  in  gdofl  faltn, 
taftftalftg  he  had  sufficient  reason  to  bfelievfc  fit  to1  be  true. 

It  is  also*  objected  that  tf  it  Wer6  admissible  to  pr6ve  that  a 
•fete  of  hostility  and  ill' filing  existed  between  the  parties,  6nfy 
general  evidence!  Should  have  been  admitted,  and  not  evidence  of 
particalar  facts.  Bat  it  Is  often  difficuN  In  ditch  catfes  to  ascei- 
tani  the  true  state  of  feeling,  and  the  eitent  and  intensity  of 
hostile  feeling,  between  parties,  by  mere  general  evidence/,  and  it 
must  depend  much  upon  the  circumstances  of  each1  par'tidufotr 
aftta*  how  ftr  it  ft  necfesSary  to  allow  such  eVitfence  <6  go  into 
detail*  to  show  it,  and  much  must  be  left  iti  this  regard  ttf  the 
discretion  of  the  judge*  conducting  the  trial,  to  get  the  nYafi&t 
fcMy  before  the  jury. 

it  is  also  objected  that  by  thfc  course  of  proceadrag,  cVidetfde 
mttf  be  introduced  relative  to  marry  different  transaction*,  bf 
Which  the  plaintiff  has  no  notice  from  th'e  pleading?,  and  ftierd- 
for*  may  not  be  prepared  to  meet  send  rebut  them  With'  hW  proofs 
But  we  do  not  apprehend  any  great  practical  difficulty  on  thifc 
•object,  no  greater  at  least  than  may  arise  in  any  case  wheM 
any  other  class  of  facts  and  circumstances  may  be  relied  on*  t6 
rebut  the  presumption  of  malice.  In  this  class  of  caseti,  raVoW* 
ing  questions  6f  character,  a  wide  range  is  usually  tafcen,  anrf 
generally  no  great  danger  of  surprise  by  the  introduction  of  proof 
of  which  the  other  party  is  not  apprised.  If,  however1,  a  £arty 
is  realty  taken  by  surprise,  the  court  before  whom  the  suit  is  tried 
will  take  care  that  the  party  is  not  prejudiced  thereby.  The 
objection,  we  think,  is  more  fanciful  than  real. 

The  evidence  objocted  to,  we  think,  was  properly  admitted  for 
the  purpose  for  which  it  was  offered,  and  the  charge  of  the  court 
upon  it,  and  its  effect,  was  entirely  correct.  The  objections  to 
the  charge  are  in  substance  the  same  as  those  made  to  the  evi» 
#009  itself,  which  are  not  tenable. 
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Tho  remaining  objection  is  to  lho  admission  of  the  evidence  of 
Tcmpleton  to  contradict  the  plaintiff's  witness,  Kelly. 

Kelly  on  his  cross  examination  had  been  enquired  of  as  to  the 
relations  between  him  and  the  parties,  as  to  his  friendship  to  the 
plaintiff,  and  hostility  to  the  defendant,  and  particularly  if  the 
plaintiff  had  not  aided  and  assisted  him  in  a  law  suit  against 
the  defendant.  This  he  denied.  Templeton  was  called  by  the 
defendant  to  contradict  him  in  this  partcular.  It  is  objected  that 
the  inquiry  to  Kelly  was  wholly  collateral,  and  that  therefore  the 
defendant  was  bound  by  Kelly's  answer.  V  It  is  always  admissible 
for  the  purpose  of  affecting  the  credibility  of  a  witness  to  prove  hie 
friendly  relations  to  the  party  calling  him,  and  hostility  to  the  party 
against  whom  he  testifies,  or  that  his  interest  is  in  favor  of  the  one, 
and  against  the  other,  and  it  has  never  been  supposed,  that  a  party 
by  enquiring  as  to  these  matters  on  cross  examination  of  the 
witness,  was  precluded  from  proving  the  contrary  if  he  could.  >• 
Such  enquiries  are  not  collateral,  so  that  the  party  is  bound  by 
the  witness'  answer.  The  common  case  of  asking  a  witness  on 
cross  examination,  if  he  has  not  stated  differently  from  what  he 
testifies,  stands  on  the  same  principle,  and  here  the  settled  rule 
of  practice  requires  the  witness  to  be  first  enquired  of.  It  would 
be  very  novel,  that  a  witness  who  should  deny  on  cross  examine 
ation  that  he  was  interested  for  the  party  calling  him,  or  that  he 
was  hostile  to,  or  had  made  threats  against,  the  other,  could  not  be 
contradicted.  The  settled  practice  has  been  the  other  way.  The 
case  of  Stevens  v.  Beach,  12  Vt.  583,  cited  by  the  plaintiff  to 
support  this  objection,  was  wholly  a  different  question ;  the  quo** 
tion  put  and  answered  on  cross  examination  was  purely  and 
strictly  collateral. 

The  judgment  is  affirmed. 
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Moses  McFarland  v.  S.  L.  Wilbur  ahd  H.  N.  Leach. 
Scire  facias.     Bail  on  Mesne  Process.     Arrest.     Soldiers. 

In  scire  facias  against  ball  on  mesne  process,  held  to  be  a  good  plea  on  general 
demurrer,  that  the  plaintiff  promised  the  ball  before  the  return  day  of  the 
writ  in  the  original  action,  that  if  they  would  cause  their  principal  to  attend 
the  trial  of  the  caase'egeinst  him,  they  sbonld  be  discharged  as  ball,  and 
that,  in  reliance  npon  such  promise,  they  did  procure  him  to  attend  at  sucb 
trial. 

In  tart  facias  against  the  bail  of  one  arrested  on  mesne  process  in  a  civil  action, 
held,  that  the  defendants  were  discharged  from  liability  by  the  fact  that  their 
principal  had,  daring  the  pendency  of  tip  action  against  him,  caused  him* 
self  to  be  enrolled  as  a  soldier  for  service  under  the  government  of  the 
United  8tates,  and  had  ever  since  continued  under  orders  for  service  under 
the  authority  of  the  United  States. 

The  act  of  1861,  (Acts  of  extra  session  of  1861,  No.  8,  p.  186,)  which  waa 
passed  subsequent  to  the  arrest  of  the  principal  in  such  case  upon  mesne 
process,  having  conferred  upon  hijn,  a  Drjtylege  from  arrest,  his  surrender  by 
his  bail  would  have  been  of  no  use  to  the  creditor,  and  the  bail  are  therefore 
not  liable  in  scire  facias  for  not  surrendering  him. 

Scire  Facias  against  the  defendant  as  bail  on  mesne  process 
for  one  Elbridge  Wilbur,  who  was  arrested  on  the  1st  of  April, 
1861,  upon  a  writ  in  the  plaintiff's  favor  against  him,  in  an 
action  on  the  case,  returnable  before  a  justice  of  the  peace,  upon 
which  writ  the  deieqfjftpjs,  on  the  day  of  Wilbur's  arrest, 
endorsed  their  names  as  his  bail.  The  declaration  duly  set 
forth  the  arrest  of  Elbridge  Wilbur  on  such  writ,  and  the  act  of 
the  defendants  in  becoming  his  bail,  the  rendition  of  a  judg- 
ment in  favor  of  the  plaintiff  in  such  action,  both  by  the  justice 
of  the  peace  and  by  the  county  court  to  which  Elbridge  Wilbur 
carried  the  case  by  appeal,  the  issue  of  an  execution  upon  such 
judgment  of  the  county  court,  and  its  seasonable  delivery  to  an 
officer,  and  the  making  of  a  non  est  inventus  return  thereon  by 
the  officer. 

The  defendant  pleaded  seven  pleas,  the  first  five  of  which  set 
forth  substantially,  but  each  m  slightly  variant  terms,  that  after 
they  became  bail  for  Eljbricjgpt  W4tyv>ftndk  btfwtfr  *tfMn  <**▼ 
of  t»  writ,  the  plaintiff  promigftg,  14  Qj|aaiPH#>»  tfeft  the 
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defendants  would  forbear  to  take  and  secure  the  body  of  Elbridge 
Wilbnr,  for  Ihe  purpose  of  surrendering  him  at  the  justice  court 
in  discharge  of  themselves  as  bail,  and  would  cause  said  Elbridge 
to  appear  personally  and  attend  such  court,  that  such  acts  should 
be  a  full  discharge  of  the  defendants1  liability  as  bail  for 
Elbridge  Wilbur;  and  also  that  the  defendants,  relying  on  Che 
plaintiff's  promise,  forbore  to  take  and  secure  the  body  of  said 
Elbridge  for  the  purpose  of  surrendering  him  at  the  justice 
court,  and  that  they  caused  him  to  appear  at  the  trial  of  the 
cause  before  the  justice. 

The  sixth  and  seventh  pleas  alleged  substantially,  that  during 
the  pendency  of  the  plaintiff's  action  against  Elbridge  Wilbur* 
vie,  on  the  20th  of  May,  1861,  the  *aid  Elbridge  Wilbur 
enrolled  himself  as  one  of  the  volunteer  militia  of  the  state  of 
Vermont,  for  service  under  the  government  of  the  United  States, 
and  that  ever  since  that  time  he  had  been  under  orders  for  ser- 
vice under  the  authority  of  the  United  States,  and  therefore 
privileged  from  arrest  and  imprisonment  upon  civil  process. 

To  all  these  pleas  the  plaintiff  demurred  generally. 

The  county  court,  at  the  May  Term,  1862,  Pierpowt,  J., 
presiding,  adjudged  the  pleas  insufficient,  and  rendered  judgment 
for  the  plaintiff,  to  which  the  defendants  excepted. 

<?.  W.  Bmdee  and  L.  F.  WVbur,  for  the  defendant* 

Power*  d  Gleed,  for  the  plaintiff. 

Poland,  Ch.  J.  The  first  five  pleas  of  the  defendants  allege 
i»  substance,  that  after  they  became  bail  for  Elbridge  Wilbur, 
and  before  the  return  day  of  the  writ,  w  consideration  that  the 
defendants  would  forbear  to  take  and  secure  the  body  of  the  said 
Elbridge  Wilbur,  for  the  purpose  of  surrendering  him  at  the 
fistic*  court,  in  discharge  of  themselves  ae  bail,  and  would 
cause  the  said  Elbridge  to  appear  personally  and  attend  said 
court,  the  plaintiff  promised  that  such  acts  should  be  a  full  die* 
ehavge  of  their  liability  as  bail  for  the  said  Elbridge  ;  and  the 
pisaa  allege  that  relying  on  the  plaintiff's  promise,  the*  dafts* 
did  forbear  to  take  and  secure  the  body  of  Ihe  said 
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Elbridge,  for  the  purpose  of  surrendering  him  at  the  said  justice 
court,  and  that  they  did  cause  the  said  Elbridge  Wilbur  to 
appear  at  the  hearing  and  trial  of  the  plaintiff's  suit  before  the 
justice. 

It  is  not  alleged  in  these  pleas  that  the  defendants  bad  pro- 
cured a  bail  piece,  upon  which  to  take  the  said  Elbridge,  or  thai 
they  designed,  or  were  about,  to  procure  one,  or  that  they  were 
entitled  to  one ;  nor  is  it  alleged  that  tbey  had  taken,  or  intended 
to  take,  the  said  Elbridge  into  custody,  fcr  the  purpose  of  sur- 
rendering him  at  the  justice  court.  All  this  must  be  inferred, 
(if  found  at  all  in  the  pleas,)  from  the  allegation  that  the  defen- 
dants forbore  to  take  him  into  custody  for  the  purpose  of  surren- 
dering him,  relying  upon  the  plaintiff's  promise.  In  Van  Ncu 
v.  Fairchild,  1  D.  Chip.  163,  a  plea  of  a  similar  character  was 
held  defective,  for  want  of  the  special  and  particular  averments, 
which  are  wanting  in  these  pleas. 

We  have  not  found  it  necessary  in  this  case  to  examine 
critically,  whether  the  want  of  these  averments  in  terms,  can 
be  supplied  by  inference  from  what  is  alleged  *  so  as  to  render 
them  sufficient  against  a  general  demurrer. 

The  pleas  allege  as  one  consideration  for  the  plaintiff's 
promise  to  release  the  defendants  as  bail,  that  the  defendants 
would  cause  the  said  Elbridge  Wilbur,  their  principal,  to  attend 
the  trial  of  the  plaintiff's  case  before  the  justice,  and  that 
the  defendants  did  cause  him  to  attend.  This  clearly  was  an 
undertaking  to  which  they  were  not  bound  by  becoming  bail 
for  him  upon  the  plaintiff's  writ.  Their  liability  as  bail  was 
merely  that  their  principal  should  remain  within  the  precinct  of 
the  proper  officer,  so  that  he  could  be  taken,  when  wanted  upon 
the  plaintiff's  execution. 

His  failure  to  attend  the  trial,  and  allowing  the  plaintiff  to 
take  a  judgment  against  him  by  default,  fixes  the  bail  with 
no  liability,  provided  he  remains  within  reaeh  of  the  plaintiff's 
execution.  It  might  be  a  benefit  to  the  plaintiff  to  have  the 
defendant  present  at  the  trial ;  he  might  desire  his  testimony  to 
establish  *»'*  causa  of  action,  or  to  show  the  extent  of  his  dam- 
ages, or  to  show  that  the  cause  of  action  was  oi  a  nature  to 
entitle  him  to  a  certified  execution.    It  might  be  an  inconven- 
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ience  and  damage  to  the  defendants  to  procure  the  attendance 
of  their  principal  at  the  justice  court;  at  any  rate,  it  was 
an  act  they  were  under  no  obligation  to  perform,  and  if*  in 
consideration  of  the  defendants9  undertaking,  and  performing 
it,  the  plaintiff  promised  to  discharge  them  from  their  lia- 
bility as  bail,  we  think  it  was  a  valid  and  sufficient  consid- 
eration. 

Upon  this  ground,  we  are  of  opinion  that  these  pleas  show 
a  good  answer  to  the  plaintiff's  declaration. 

The  sixth  and  seventh  pleas  of  the  defendants  present  a  ques- 
tion of  more  general  importance. 

These  pleas  allege,  that  while  the  plaintiff's  action  was 
pending  against  El  bridge  Wilbur,  to  wit,  on  the  20th  day  of 
May,  4861 ,  the  said  Elbridge  Wilbur  was  enrolled  as  one  of 
the  volunteer  militia  in  the  state  of  Vermont,  for  service  under 
the  government  of  the  United  States,  and  that  ever  since  the 
said  20th  day  of  May,  1861,  the  said  Elbridge  Wilbur  has  been 
under  orders  for  service  under  the  authority  of  the  United  States, 
and  therefore  privileged  from  arrest  and  imprisonment  upon  civil 
procoss. 

It  has  not  been  questioned  by  the  plaintiff's  counsel,  and  we 
think  can  not  be  successfully,  that  the  act  of  the  extra  session  of 
1861  extends  to  a  case  like  this,  and  that  if  the  plaintiff  had 
taken  the  body  of  Elbridge  Wilbur  in  execution,  he  would  have 
been  entitled  to  an  immediate  discharge,  even  though  previously 
held  to  bail  upon  the  writ. 

But  the  plaintiff  insists,  that  this  furnishes  no  defence  to 
the  bail  in  this  action  against  them  ;  that  if  they  could  have 
been  relieved  at  all,  it  was  only  by  an  application  in  the  orig- 
inal action,  and  that  having  neglected  to  make  it  there,  they  must 
now  either  produce  the  body  of  the  principal,  or  pay  the  plain- 
tiff's judgment. 

The  plaintiff  relies  entirely  upon  two  cases  in  Massachusetts, 
Say  ward  v.  Gonant,  11  Mass.  146,  and  Harrington  v.  Dennie,  18 
Mass.  92,  to  support  this  proposition. 

In  the  former  case,  no  reasons  are  given  for  the  decisiou,  but 
in  the  latter  the  opinion  was  given  by  Chief  Justice  Pabkeb* 
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It  vm  distiuctly  held,  however*  hi  both  eases,  that  a  voluntary 
enlistment  of  the  priocipal  into  Ihe  service  of  the  United  States* 
after  hi*  arrest,  imd  before  the  bail  became  feed,  was  bo  defence 
to  «  Km  /<z«t*0  against  the  bail 

The  ease  is  put  distinctly  upon  the  ground,  that  the  principal 
could  not  by  hie  own  voluntary  act,  put  himself  in  a  position  to 
deprive  the  plaintiff  of  the  benefit  of  the  bail  contract,  either 
against  himself  or  his  surety. 

The  general  principle  seems  to  be  fully  recognized,  that,  what* 
ever*  would  render  the  arrest  unlawful,  or  insufficient  by  opera* 
tion  of  law,  would  operate  to  discharge  the  bail ;  and  that  ia 
wight  be  shown  by  the  bail  as  a  defence  to.  the  scire  facias* 
There  is  certainly  some  show  of  reason  in  saying  that  a  ma* 
who  has  been  arrested  and  given  bail*  shall  not  by  hie  own 
voluntary  act  deprive  the  plaintiff  of  the  security  he  haa  thus 
obtained* 

But  to  bold  that  he  may  by  bis  own  voluntary  act  deprive* 
the  plaintiff  of  any  right  to  arrest  and  imprison  him,  aad 
thai  thiaJurnisbes  no  reason  for  absolving  his  bail,  (who  had 
no  knowledge  of,  and  gave  no  assent  to,  his  enlistment,)  fro* 
the  penalty  of  the  contract,  for  not  producing  the  principal  to 
be  arrested  and  imprisoned  upon  the  execution,  seems  not  only 
aujust  but  absurd.  The  Massachusetts  court  seem  not  to  have 
felleu  into  this  dilemma,  for  by  a  note  to  Harrington  v.  Dmme, 
it  appears  that  after  the  court  decided  that  theae  facte  ftu* 
nished  no  defence  to  the  bail,  he  surrendered  the  principal,  who 
moved  to  be  discharged  from  custody,  and  the  court  refused  to 
discharge  him. 

U  does  not  appear  from  the  case  upon  what  ground  the,  court 
vefused.feo  discharge,  but  it  is  quite  clear  that  if  the*  principal 
was  oot  entitled  to  be  discharged,  when  surrendered,  the  same 
facts  could  not  furnish  a  defence  to  the  bail  for  not  surrender* 
iag  bun. 

The  principle  seams  now  to>  be  quite  generally  settled*  both 
in  England  and  in  the  American  State*,  that  bail  need;  not^sur* 
sender,  thai*  principal,  when  such  smreade?  would  be  useless 
tor  the  creditor,  because  he  can  not  proceed  te  enforoa  hit 
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tlafat  fcj  *a  imprisonment  of  the  principal.  This  has  been 
ft}}?  adopted  in  *i»  *ta*e,  by  the  eaaea  of  Jtfroi  v.  2**Jar* 
aan,  1&  Yt*  600,  and  JWfooj  *.  Dei*,  91  Yt.  *0fc  Is  the 
{pram  of  theae  *****  Ro*C»,  Cb.  J.f  seya :  4*  Courts  are  at 
titaftjr  1%  ennsidejr  the  effect  of  surrendering  the  principal,  and, 
if  they  perceive  that  it  could  ba  of  so  benefit  to  the  creditor, 
tfcey  mill  not  require  it*  but  release  the  bail.  Taia  happens 
whet*  tbA  surrender  can  not  legally  be  followed  by  further  pro* 
WfrdlAgl  egajnal  the  body  of  the  principal."  He  cites  a  krge 
najnber  of  eaaea,  both  English  and  American,  in  support  of  the 
eostoon 

There  has  been  seme,  conflict  in  the  rab  of  practice,  as  to 
when,  and  how,  the  bail  must  take  advantage  of  such  defenoe, ' 
whether  by  application,  in  tjie  original  action,  to  be  discharged, 
or  by  way  of  defence  to  a  scire  facias.  In  England  it  baa 
haan  required  to  be  by  application  in  the  original  suit,  where 
tb*  arveai  waa  legal  in  the  outset  j  and  this  rule  has  been  fbl* 
towed  in  some  of  the  states. 

Bu*  in  th}s  state,  aa  in  Massachusetts  and  some  others,  it  la 
now  settled,  that  wherever  the  bail  are  entitled  to  be  discharged 
in  the.  original  action,  the  same  facts  may  be  pleaded  ae  a  hair 
to   a  astro  facias.     See  Aiksn  v.  Richardson,  and  Belknap  v.  , 
Davis,  uK  supra* 

The  case  of  Bemmssn  v.  Fmtt*r*cm,  T  Bast  405,  seems  quite 
m  point  to  the  present  action.  That  was  an  application  to 
bava  aa  ajaoecrofur*  entered  as  to  the  defendants  bail,  on  the 
that  after  arrest,  and  giving  bail,  and  before  the  bail 
fixed,  the  defendant  was  impressed  into  his  Majesty's 
service  as  a  seamaf),  and  as  such  was  not  liable  to  arrest  on  the 
plaintiff'*  dsbt.  The  plaintiff  answered  this,  by  shewing  that 
after  the  aeStvasmfa  inpresansent,  he  agreed  to  enter  the  ser- 
vice, and  accepted  a  bounty  as  a  volunteer*  The  court  in  the 
first  place  refused  to  grant  a  habeas  carpus  to  enable  the  bail 
t*  hripe)  in  the  body  of  the  defendant  to  surrender  him,  bat 
ordered  an  aaonsmter  of  the  bail  to  bo  entered,  as  the  surrender 
of  the  principal  would  be- of  no  avail  to  the  plaintiff,  aa  the. 
defendant  woahl  ha  entitled  to  an  immediate  discharge,  If  en** 
rendered* 
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In  this  class  of  cases,  in  whatever  form  they  have  arisen,  it 
has  generally  been  said,  that  if  the  surrender  of  the  principal 
become  impossible  by  act  of  God,  or  unlawful  by  statute,  or  by 
operation  of  law,  it  will  entitle  the  bail  to  a  discharge,  or  be  a 
defence  to  the  bail  when  sned,  according  as  the  roles  of  differ* 
ent  courts  have  allowed  the  defence  to  be  made. 

Among  the  cases  where  it  has  been  held  that  the  surrender  of 
the  principal  has  become  impossible  by  operation  of  law,  so  as 
to  excuse  the  bail  from  making  a  surrender,  are  those  where  the 
principal  has  been  convicted  and  transported  for  felony ;  where 
the  principal  has  been  made  a  peer,  or  been  elected  a  member  of 
the  House  of  Commons.  It  is  difficult  to  see  in  these  cases, 
'why  the  exemption  of  the  principal  from  arrest,  does  not  arise 
more  from  the  voluntary  act  of  the  principal,  than  by  operation 
of  law. 

So  too,  it  has  been  everywhere  held,  that  a  discharge  of  the 
principal,  under  the  bapkrupt  law,  is  a  good  defence  for  his  baJL 
This  was  decided  in  this  state  in  Belknap  v.  Davis,  before  cited* 
In  a  case  of  voluntary  bankruptcy,  under  a  bankrupt  law,  like 
the  latest  one  in  this  country,  it  is  not  apparent,  why  such  die* 
charge  does  not  arise  from  the  voluntary  act  of  the  bankrupt 
himself.  Yet  in  all  these  cases,  this  consideration  has  not 
been  deemed  sufficient  to  deprive  the  bail  of  the  defence. 

It  is  worthy  of  notice,,  that  the  act  of  the  extra  session,  under 
which  the  arrest  and  imprisonment  of  volunteers  in  the  militia 
in  the  United  States  service,  on  civil  process,  was  prohibited) 
was  passed  after  the  bail  contract  was  entered  into  by  the  defen* 
dants,  and  before  the  plaintiff  obtained  his  judgment,  and  issued 
his  execution.  In  this  respect  the  case  di^rs  from  those  in 
Massachusetts.  If  this  makes  no  real  difference  between  them, 
we  think  those  cases  are  not  supported  by  sound  principle,  and 
we  can  not  follow  them. 

It  seems  to  us  that  the  whole  question  hinges  upon  this :  if 
the  defendants  had  surrendered  their  principal,  could  the  plain- 
tiff  legally  have  held  his  body  till  he  satisfied  his  debt,  or  would 
he  have  been  entitled  to  an  immediate  discharge,  so  that 
such  surrender  would  have  been  wholly  unavailing  to  the 
creditor? 


Digitized  by 


Google 


r 


AUGUST  TERM,  1862.  M» 

McFarland  v.  Wilbur  et  al. 

As  before  stated,  the  plaintiff  does  not  claim  he  could  legally 
have  held  the  body  of  the  principal,  if  surrendered  to  be  taken 
in  execution  by  him,  and  any  other  construction  would  rendor 
the  act  of  the  legislature  a  mere  nullity.  We  are  therefore 
of  opinion  that  these  pleas  also  furnish  a  good  answer  to  the 
plaintiff's  suit. 

The  judgment  of  the  county  court  is  therefore  reversed,  ancfc 
judgment  rendered  for  the  defendants. 
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William  SAttLTfeits  t.  Th»  Town  o*  Vicftoar. 
Town*.     Corutabb.     Taxes.    Damage*. 

The  measure  of  damage*  In  an  action  againit  a  town  by  the  purchaser  of 
land  told  by  the  constable  for  taxes,  to  recover  for  the  constable's  neglect 
in  his  proceedings,  in  consequence  of  which  no  valid  title  was  centered  by 
his  deed,  is  the  amount  of  money  paid  by  the  purchases  for  the  deed,  with 
interest. 

Cas*  to  recover  damages  for  the  default  of  S.  C.  Kendall, 
constable  and  collector  of  taxes  of  the  town  of  Victory,  in  his 
proceedings  in  selling  lot  No.  2  in  the  1st  range  in  said  town  of 
Victory,  to  the  plaintiff.  Plea,  the  general  issue,  and  trial  by  the 
ccurt,  at  the  August  Term,  1861.  The  following  facts  appeared 
at  the  trial. 

On  the  3d  of  October  1835,  Peter  Burbank  deeded  to  Timothy 
C.  Skeele  the  lot  in  question.  Skeele  deeded  to  John  Beckwith 
January  10,  1857 ;  Beckwith  deeded  to  Edgar  Richardson  Feb- 
ary  27, 1855,  and  Richardson  deeded  to  the  plaintiff,  February 
28,  1855. 

There  was  no  evidence  of  any  title  to  said  lot  in  Peter  Bur- 
bank,  and  the  lot  was  wholly  unoccupied  and  uncultivated. 
After  this  lot  was  thus  deeded  to  the  plaintiff,  it  was  set  to  him 
in  the  list  of  Victory,  but  it  did  not  appear  whether  he  had  ever 
paid  any  taxes  upon  it.  In  1858  taxes  were  assessed*  upon  this 
lot  to  the  amount  of  $1.55,  and  the  same  not  being  paid,  6.  C. 
Kendall,  the  constable  of  Victory  for  that  year,  advertised  and 
sold  this  lot,  with  other  non-resident  lands  in  town,  for  the  taxes 
and  costs. 

The  plaintiff  became  the  purchaser  at  such  constable's  sale, 
and  the  whole  lot  was  sold  to  him  for  the  tax  and  costs,  amount- 
ing in  all  to  f  1.86,  which  the  plaintiff  paid. 

The  lot  was  not  redeemed  by  any  person,  and  on  the  7th  day 
of  January,  1860,  Kendall,  as  collector)  deeded  the  lot' to  the 
plaintiff. 

The  collector's  proceedings  in  advertising  and  selling  said  lands* 
were  admitted  in  evidence,  but  the  same  were  defective  and  irre* 
gular,  and  the  court  held  the  same  illegal  and  void  so  that  no 
valid  title  was  conveyed  to  the  plaintiff  by  the  collector**  deed, 
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It  was  also  proved  that  on  the  20th  of  July,  1880,  John  W. 
Chandler,  as  administrator  of  James  Whitelaw,  conveyed  said 
lot  to  Oliver  P.  Chandler,  who  deeded  it  to  Charles  Burpee  on 
the  10th  of  Jannary,  1859.  There  was  no  evidence  of  any  title  to 
said  lot  in  Whitelaw,  or  either  of  the  Chandlers.  In  the  winter 
of  1850,  after  the  plaintiff  received  his  deed  from  the  collector, 
the  plaintiff  went  upon  the  lot  and  there  found  Charles  Burpee 
and  others  cutting  timber  thereon,  and,  being  forbidden  by  the 
plaintiff  to  cut  the  timber,  Burpet;  claimed  to  be  the  owner  of  the 
lot  under  his  deed  from  Chandler,  and  declared  that  he  should 
continue  to  get  off  the  timber  from  the  lot.  There  was  no  other 
evidence  of  title  or  possession  of  the  lot  in  any  person  than  is 
above  stated. 

The  plaintiff  gave  evidence  tending  to  prove  that  the  lot  was 
worth  from  three  to  four  hundred  dollars,  and  claimed  to  recover 
the  value  of  the  lot.  But  the  court  held  that  the  plaintiff  was 
pot  eutitled  to  recover  the  value  of  the  lot,  but  only  so  much  as 
ho  paid  the  collector  and  the  interest  thereon,  and  rendered  judge- 
ment for  the  plaintiff  accordingly,  to  which  the  plaintiff  excepted. 

G,  0.   Cahoon,  for  the  plaintiff. 

JtftM  N.  Davis,  for  the  defendant. 

Kbllogg,  J.  This  is  an  action  on  the  case,  under  the  statute, 
(Comp.  Stat,  p.  116,  §  29,)  against  the  town  of  Victory,  to 
recover  damages  for  the  neglect  and  default  of  its  constable  and 
collector  of  taxes  in  his  proceedings  in  selling  a  lot  of  land  in 
that  town  to  the  plaintiff,  for  taxes  assessed  thereon,  in  conse- 
quence of  which  no  valid  title  was  conveyed  to  the  plaintiff  under 
the  sale.  The  plaintiff  gave  evidence  tending  to  show  that  the 
lot  was  worth  three  or  four  hundred  dollars,  and  claimed  to 
recover  the  value  of  the  lot  of  the  town,  as  damages,  but  the 
county  court  held  that  he  was  entitled  to  recover  only  the  amount 
paid  by  him  to  the  collector  on  the  sale,  which  was  one  dollar 
and  eighty-six  cents,  with  the  interest  thereon. 

It  is  made  the  duty  cf  the  town,  by  the  statute,  to  make  good 
to  the  plaintiff  all  damages  which  have  accrued  to  him  by  reason 
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«f  the  coUector's  neglect.  The  plaintiff  claims  the  same  measure 
of  damages  in  this  case  to  which  he  would  have  been  entitled  in 
an  action  against  one  who  had  conveyed  to  him  the  lot  with  a 
covenant  of  warranty  upon  a  total  failure  of  title,  and  a  subse- 
quent eviction.  It  is  to  be  remembered  that  this  is  not  an  action 
on  the  covenants  of  the  deed  which  the  collector  executed  to 
the  plaintiff,  nor  is  it  an  action  against  the  collector  for  his 
neglect  or  default.  In  an  action  of  covenant  upon  any  of  the 
covenants  of  title  in  a  deed  of  conveyance  except  the  covenant  of. 
warranty,  the  ordinary  measure  of  damages  is  the  consideration 
money,  or  the  proper  proportion  of  it,  with  interest.  4,  Kent's 
Comm.,  474-5 ;  2,  Greenl.  Ev.,  §  264 ;  Rawle  on  Covenants  for 
title,  (3d  Ed.,)  p.  58  to  63  ;  Catlin  v.  Hurlburt,  3  Vt.  403  ; 
Richardson  v.  Dorr,  5  Vt  9 ;  Blake  v.  Bumham,  29  Vt.  437. 
In  many  of  the  United  States,  the  same  rule  of  damages  for  a 
breach  of  the  covenant  of  warranty  prevails  as  in  actions  for  a 
breach  of  the  other  covenants  for  title.  Rawle,  p.  312,  819-20; 
4  Kent's  Comm.,  475.  But,  in  this  State,  the  rule  of  damages 
in  an  action  on  this  covenant  has  always  been  the  value  of  the 
land  at  the  time  of  the  eviction.  Adm'rs  of  Strong  v.  Shumway, 
1  D.  Chip.  110;  William*  v.  Wetherbee,  2  Aik.  329  ;  Park  v. 
Boies,  12  Vt.  381 ;  Keeler  v.  Wood,  80  Vt.  242.  In  the-caee  of 
an  action  against  the  vendor  of  real  estate,  where  he  is  unable 
to  convey  according  to  his  contract,  in  consequence  of  his  title 
proving  defective,  if  his  conduct  is  not  tainted  with  fraud  or  bad 
faith,  the  plaintiff  can  only  recover  whatever  money  has  been 
paid  by  him,  with  interest  and  expenses.  Sedgwick  on  Damages, 
209.  The  collector's  deed  to  the  plaintiff  being  in  the  form  pre- 
scribed by  the  statute,  no  action  can  be  maintained  against  the 
collector  on  its  covenants.  Gibson  v.  Mussey,  11  Vt.  212.  The 
errors  or  omissions  of  the  collector  which  are  complained  of  by 
the  plaintiff,  are  not  in  the  deed,  but  in  the  previous  proceedings. 
If  those  proceedings  had  been  in  all  respects  regular,  the  land 
might  have  been  redeemed  by  the  owner  within  one  year  after 
the  sale,  (Com p.  Stat,  p.  465,  §§  18,  19,— p.  512,  §§  5,  6,)  and, 
in  that  case,  all  that  the  plaintiff  could  claim  to  have  refunded  to 
him  would  have  been,  not  the  value  of  the  land,  but  the  amount 
of  }he  money  paid  by  him  with  the  interest.  Ought  he  to  stand 
28 
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in  any  better  position  against  the  town  because  these  proceeding* 
were  irregular  ?  He  never  went  into  possession  of  the  land,  and 
he  has  lost  nothing  except  the  money  paid  by  him.  At  the  time 
of  the  collector's  Bale  and  conveyance  to  the  plaintiff,  there  was 
no  existing  possession  or  seizin  of  the  lot  by  any  person  claiming 
under  an  elder  or  better  adverse  title,  and  the  plaintiff's  failure 
to  obtain  possession  of  the  lot  is  to  be  attributed  to  his  own  negli- 
gence rather  than  to  the  failure  of  his  titb  under  the  collector's 
deed.  If  he  had  taken  possession  of  the  lot  when  he  received 
that  deed,  he  would  havo  had  a  right  superior  to  that  of  Burpee, 
who  subsequently  took  possession  of  it  under  a  claim  of  title 
derived  from  another  source,  but  in  no  respect  better  than  that 
of  the  plaintiff,  either  in  its  origin  or  its  character.  Under  these 
circumstances,  the.  failure  of  the  plaintiff  to  obtain  the  possession 
of  the  lot  ought  not  to  be  considered  as  equivalent  to  an  actual 
ouster  or  eviction,  such  as  would  be  necessary  to  sustain  an 
action  on  a  covenant  of  warranty ;  and  we  think  that  the  rule  of 
damages  adopted  by  the  county  court  in  this  case  was  as  favor* 
able  to  the  plaintiff  as  he  was  entitled  to  claim. 

The  judgment  of  the  county  court  in  favor  of  the  plaintiff  is 
affirmed ;  but,  the  plaintiff  being  the  excepting  party,  and  not 
prevailing  on  bis  exceptions,  the  defendant  is  allowed  his  costs 
in  this  court. 
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Promissory  Uote*     Payment 

flie  mult**  of  a  fiegotlaftle  protftltiorv  note,  #1iff b  hai  bee*  taa>otsed  in  MM* 
by  tie  aayea,  may  r&Khtfutty  pay  it  to,  or  nettle  it  with,  any  parson  holding 
the  same,  provided  he  acts  in  good  faith,  and  there  is  nothing  in  the 
circumstances  tending  to  cause  suspicion  that  the  holder  is  not  the  rightful 


The  acceptance  by  the  holder  of  a  promissory  note  of  part  of  the  amount 
due  upon  it,  in  satisfaction  aud  discharge  of  the  whole  note,  and  the*  ioY- 
tender  of  the  note  by  Nm  holder  to  the  maker  to  be  cancelled,  is  a  full 
discharge  ef  the  note,  and  mo  action  can  be  maintained  for  the  unpaid 
portion. 

Assumpsit.  The  writ  was  not  sorted  upon  the  defendant 
Fogg*  and  there  was  no  appearance  by  him.  The  defendant 
Harvey  pleaded  the  general  issue,  and  the  case  was  tried  by  jary, 
at  the  June  Term,  1861,  Poland,  Ch.  J<<  presiding. 

The  plaintiff  claimed  to  recover  on  five  notes,  all  dated  the 
28th  of  February,  1857,  one  for  9500,  payable  in  one  months 
and  four  for  9911.75  each,  payable  severally  in  three,  six,  nine, 
and  twelve  months  from  date,  with  interest  annually,  at  the  Suf* 
folk  Bunk,  Boston,  signed  by  Fogg  &  Harvey,  and  payable  to 
the  plaintiff  or  order.  The  plaintiff  had  not  the  notes  in  his 
possession,  but  had  notified  the  defendant  to  produce  them  on  thai 
trial  In  pnrsnance  of  the  notice  Harvey  produced  the  notes, 
but  insisted  that  they  had  been  settled  and  paid,  and  surrendered 
to  him,  and  that  he  was  not  liable  thereon.  The  notes  all  bore 
the  plaintiff's  endorsement.  The  suit  was  prosecuted  by,  and 
lor  the  benefit  of,  one  Aiken,  of  Boston,  Massachusetts. 

It  appeared  by  the  evidence  introduced  by  the  plaintiff,  thai 
the  notes  were  brought  to  Peacham,  where  the  defendant  Har- 
vey lived,  by  one  Shattuck,  an  attorney,  from  Manchester,  New 
Hampshire,  who  claimed  to  have  an  assignment  of  them  from 
the  plaintiff,  to  secure  a  debt  against  him.  Shattuck  employed 
Mordecai  Hale,  Esq.,  to  commence  a  suit  on  the  notes,  and  some 
property  was  attached  on  the  writ.  After  the  suit  wae  brought, 
Shattuck  retained  the  notes  in  his  pbssession,  and  returned  M 
Manchester,    On  the  6th  of  January,  1350,  after  th*  euift  had 
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been  brought,  the  plaintiff  being  indebted  in  quite  a  large  sum 
to  Aiken,  and  being  called  on  for  payment  or  security,  made  an 
assignment  of  these  notes  to  him.  The  notes  were  at  this  time 
in  Shattuck's  hands,  and  Shattuck  made  an  assignment  of  them 
from  the  plaintiff  to  Aiken,  on  a  separate  piece  of  paper.  A 
son  of  Aiken  was  present  at  the  time,  acting  for  his  father  in 
the  matter,  and  testified  that  at  this  time  neither  the  plaintiff  nor 
Shattuck  said  anything  in  relation  to  the  notes  having  been  pre- 
viously assigned  to  Shattuck.  He  was  to  aid  in  their  collection, 
as  the  attorney  of  Aiken. 

On  the  28th  of  December,  1859,  Aiken  wrote  to  Mr.  Hale, 
giving  him  notice  of  the  assignment  of  the  notes  to  him.  About 
the  1st  of  February,  1860,  Shattuck  came  to  Peacham,  having 
the  notes  in  his  possession,  and  a  negotiation  was  entered  into 
for  a  settlement  and  compromise  of  the  claim.  The  defendant 
Harvey  represented  that  he  had  not  the  pecuniary  ability  to  pay 
the  notes,  and  could  pay  but  a  small  part  of  them.  In  consid- 
eration of  these  representations,  Shattuck  finally  coneented  to 
take  eleven  hundred  dollars  and  give  up  the  notes,  and  Harvey 
paid  Shattuck  the  eleven  hundred  dollars  and  he  surrendered 
the  notes  to  Harvey,  and  agreed  the  suit  should  be  discontinued. 
Mr.  Hale  took  some  part  fn  the  negotiation,  and  was  present  at 
the  settlement,  but  it  was  mainly  conducted  by  Shattuck.  Shat- 
tuck claimed  to  have  the  full  right  to  control  and  manage  the 
notes,  and  it  was  not  claimed  that  the  defendant  Harvey  had  any 
knowledge  of  any  assignment  of  the  notes  to  Aiken,  or  of  any 
want  of  right  or  authority  in  Shattuck  to  control  the  notes.  It 
was  also  proved  that  the  plaintiff  had  not  paid  his  debt  to  Aiken, 
which  he  assigned  these  notes  to  secure,  and  also  that  Aiken 
gave  Shattuck  no  authority  to  make  such  settlement  and  surren- 
der of  the  note«. 

After  the  notes  had  been  surrendered,  Aiken,  having  learned 
it,  gave  the  defendant  Harvey  notice  of  his  assignment,  and 
employed  counsel  to  take  charge  of  the  present  suit  upon  the 
notes. 

The  counsel  for  Aiken  claimed  that  the  plaintiff  was  entitled 
to  recover  upon  the  notes,  firstly,  because  Shattuck  had  no  right 
to  hold  or  control  the  notes  as  against  Aiken,  and  was  not  author* 
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ized  by  him  to  make  any  such  settlement  and  surrender  of  the 
notes ;  and,  secondly,  that  if  he  had  fall  authority  to  make  a 
settlement^  the  payment  of  a  part  of  the  notes  furnished  no  con* 
sideration  for  the  surrender  of  the  balance,  and  that  the  plaintiff 
was  at  least  entitled  to  recover  all  but  the  eleven  hundred  dol- 
lars paid. 

But  the 'court  held,  and  so  instructed  the  jury,  that  as  it  was 
conceded  that  the  notes  were  lawfully  in  Shattuck's  possession, 
and  that  as  he  had  them  in  his  possession,  with  the  plaintiff's 
endorsement  thereon,  claiming  to  have  the  legal  title  to  them 
and  the  right  to  control  them,  and  as  the  defendant  had  no 
knowledge  to  the  contrary,  the  defendant  had  the  right  to  treat 
and  deal  with  him  as  the  owner  of  the  notes,  and  that  if  in  con* 
sequence  of  the  defendant's  representations  of  his  poverty  and 
inability  to  pay  the  whole  notes,  Shaftuck  accepted  less  than  the 
full  amount  of  the  notes  and  surrendered  the  whole  notes,  the 
balance  could  not  be  legally  recovered  from  him,  if  such  represent1- 
ations  were  honestly  and  truthfully  made. 

To  these  instructions,  and  the  refusal  of  the  court  to  charge 
us  the  plaintiff  claimed,  the  plaintiff  excepted. 

The  jury  returned  a  verdict  for  tie  defendant. 

Leslie  A  Rogers  and  Peck  db  Colby \  for  the  plaintiff* 
B.  N.  Davu  and  T.  P,  Redfield,  for  the  defendant. 

Aldis,  J.  L  Shattuck  was  apparently  the  owner  of  the 
"notes.  He  had  claimed  to  have  an  assignment  of  them,  and  had 
them  in  his  possession.  The  notes  were  negotiable,  and  indorsed 
by  the  payee  in  blank.  He  claimed  to  have  the  Ml  right  to 
manage  and  control  the  notes,  and  Harvey  had  no  knowledge 
that  any  other  person  had  any  claim  to  them.  Nor  had  Harvey 
notice  of  anything  that  should  awaken  suspicion^  or  pet  him  on 
inquiry. 

The  fact  that  Shattuck  was  an  attorney  by  profession — so 
long  as  he  did  not  appear  to  be  acting  as  an  attorney  for  any 
other  person — was  not  a  fact  to  awaken  suspicion,  or  justify  a 
refusal  to  deal  with  him  as  the  owner  of  the  notes. 
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As  Shattuek  claimed  title,  and  bad  all  the  qsnal  indicia  ef 
title,  and  nothing  wai  known  to  Harvey  to  suggest  a  doubt  upon 
that  point,  ho  was  justified  in  dealing  with  Shattuek  as  the 
owner. 

II,  Does  acceptance  of  a  part  of  the  amount  duo  on  a  prom* 
issory  note,  in  satisfaction  and  discharge  of  the  whole  note,  and 
ft  surrender  of  the  note  by  the  owner  to  the  jnaker,*to  be  can- 
celled, har  a  suit  brought  by  the  owner  for  the  recovery  of  the 
unpaid  portion? 

We  are  not  disposed  to  disturb  the  rule  as  stated  in  Wheeler  v. 
Wheeler,  in.  the  1  lth  Vfc,  that  payment  of  a  part  of  a  debt  upon 
eft  agreement  that  it  shall  be  satisfaction  of  the  whole,  even 
though  the  agreement  and  payment  are  shown  by  a  receipt,  will 
n*t  extinguish  the  whole  debt.  It  is  claimed  here  that  besides 
the  part  payment  and  the  agreement,  there  is  another  element— 
the  surrender  of  the  notes  to  the  maker—  tfbich  operates  as  a 
complete  discharge  of  the  whole  amount  due  upon  them.  Iua*» 
much  as  it  is  the  agreement  of  the  parties  that  gives  validity  and 
force,  to  their  contracts,  and  to  the  discharge  of  them ;  their 
agreement  which  courts  seek  to  ascertain,  and  which,  when  ascer- 
tained, justice  requires  should  be  faithfully  and  exactly  enforced, 
it  seems  plain  that  their  agreement  as  to  payment  and  its  per* 
formance,  ought  to  be  the  great  and  controlling  considerations  in 
determining  when  a  debt  is  paid  and  discharged. 

Nor  does  \\  seem  satisfactory  to  one's  sense  of  juetioe  to  be 
told,  that,  when  the  parties  have  agreed  that  payment  of  part  of 
ft  debt  shall  discharge  the  whole,  and  one  of  the  parties  has  per* 
formed  by  payment,  the  other  party  shall  be  protected  in  refus- 
ing to  perform  his  part,  and  may  collect  the  portion  of  the  debt 
which  he  has  agreed  to  discharge,  because  there  is  no  consider- 
ation for  the  agreement. 

Neither  does  it  seem  to  add  any  thing  to  the  good  sense  of 
(his  class  of  decisions  to  say,  that  if  the  payee  of  the  debt,  on 
accepting  a  part,  execute  a  release  of  the  rest  of  the  debt, 
that  shall  he  valid,  but  if  he  execute  *  receipt  only,  %%  ebaU  be 
void. 

But  we  must  abide  by  the  old  decisions,  which  have  long  since 
determined,  the*  pejinent  of  part  in  discharge  of  the  whole 
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does  dU charge  the  whole,  if  show©  by  a  release  under  seal  \  but 
if  abown  by  a  written  agreement,  or  a  receipt*  ev  any  proof 
abort  of  a  release,  it  does  not. 

In  the  notes  to  Cumber  v.  Wtme,  in  1  Smith's  Leading  Case* 
p.  450,  the  American  annotator  argues  that  this  rule  of  law 
requiring  proof  of  such  an  agreement  bj  a  technical  release  "  is 
a  principle  duly  established  in  the  elements  of  the  law,  which 
has  long  sustained  itself  in  the  courts,  and  rests  on  something 
better  than  a  mere  technicality."  He  proceeds,  '*  But  as  a  prin* 
ciple  of  evidence,  this  rule,  which  requires  for  the  substantiation 
of  such  agreements,  either  a  surrender  of  ike  intfrument,  or  a 
legal  release,  is  a  just,  wise  and  convenient  rule  ;  so  great  is  the 
danger  of  fraud  and  mistake." 

That  the  rule  so  much  commended  by  the  writer  has  been 
materially  shaken,  both  in  England  and  some  of  our  American 
states,  is  amply  shown  by  the  cases  so  copiously  cited  in  his 
notes.  It  is  not,  perhaps,  desirable  that  a  rule  of  law  so  long 
settled  and  acted  upon  as  this  has  been,  in  this  state,  should  be 
disturbed  by  judicial  decision.  Nor  is  it  necessary  even  to 
examine  it  and  its  qualifications,  in  order  to  decide  this  case* 
It  is  sufficient  for  us  to  hold  that  the  surrender  of  an  instrument 
to  be  cancelled  by  the  party  to  whom  it  belongs,  is  equivalent  to 
a  release. 

A  release  is  the  act  of  a  party  by  which  he  does  what  he  has 
agreed  to  do.  Before  the  release  is  executed,  his  liability  stands 
upon  agreement  merely,  and  if  the  agreement  is  without  consid- 
eration, he  may  legally  refuse  to  do  what  he  has  agreed.  Be 
may  back  out  from  his  agreement,  but  not  from  hie  itLanse. 

The  surrender  of  the  instrument  in  which  the  party's  lights 
appear  is  also  the  act  of  the  party.  Giving  it  up  would  seem 
literally  to  be   dissolving  the  contract  "eo  1%  gamine  quo  Kg- 

We  think  the  surrender  of  the  notes  fay  the  owner  t»  tho  maker 
way  well  be  put  upon  the  same  ground  as  a  release*—-**  being 
a*  act  of  tfce  highest  significance  and  clearest  import  to  ahftw 
the  deliberate  and  well  understand  agreement  of  the  parties 
It  is  their  agreement  emwto&;-~%  release  in  practical  *peraiiM» 
It  is  fires  feast  liability  to  mistake  or  freed.    The  delihurto 
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surrender  of  notes  by  the  owner  to  the  maker,  to  be  cancelled, 
is  an  act  which  no  man  of  prudence,  or  of  the  least  knowledge* 
of  business,  would  do,  unless  he  intended  to  discharge  the  debt, 
A  release,  as  well  as  the  surrender  of  notes,  may  be  procured 
by  deceit  and  fraud,— but  when  they  are  made  according  to  the 
intent  of  the  parties,  they  should  be  sustained. 

We  do  not  find  this  question  directly  decided  in  any  of  the 
books  which  we  have  had  the  opportunity  to  examine.  But  the* 
decision  as  here  announced  seems  to  us  reasonable,  and  consist* 
ent,  in  the  main,  with  the  decisions  on  this  subject. 

Judgment  affirmed. 


Ezra  C.  Hgtchiot  v.  Isaac  Watts,  and  Datid  W.  Cboativ 
Trustee,  and  E.  W.  Sarobamt,  Claimant 

Trustee  Process.    Assignment  of  Chose  in  Action.    Notice. 

The  defendant  verbally  agreeed  to  assign  to  the  claimant  a  demand  in  his  faror 
against  the  trustee,  whereupon  me  tru*tee  was  called'  m,  and,  in  the  claim- 
ant's presence,  was  informed  by  the  defendant  that  he  had  transferred  his 
claim  against  him  to  the  claimant,  and  was  requested  by  the  defendant  to- 
pay  it  to  the  claimant,  and  it  was  understood  by  all  three  of  the  parties 
that  the  trustee  was  to  account  to  the  claimant  for  the  defendant's  demand. 
Held,  that  the  assignment  from  the  defendant  to  the  claimant  was  a  present 
and  perfected  one,  and  that  the  notice  to  the  trustee  was  sufficient  to  prevent 
the  subsequent  attachment  o  f  lie  claim*  by  means  of  the  trustee  process  by 
the  defendant's  creditors. 

Trustee  Process.  The  commissioner  reported  that  the 
trustee  was  indebted  to  the  defendant  for  the  letter's  interest  in 
the  settlement  of  a  partnership,  which  had  existed  for  a  year 
previous,  between  the  defendant  and  the  trustee,  and  which  the 
trustee  was  closing  up  by  collecting  the  assets  and  paying  the 
debts ;  that  while  the  trustee  was  engaged  in  closing  up  the 
afairs  of  such  partnership,  the  defendant  being  indebted  to  the 
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claimant,  agreed  with  the  claimant  to  transfer  to  him  his  interest 
in  the  previous  year's  business  with  Choate^No  writing  was 
executed  between  the  parties,  but  the  trustee  was  called  in,  and1 
the  defendant  informed  him  that  he  had  transferred  his  interest 
in  the  concern  to  the  claimant,  and  requested  him  to  pay  over  to 
the  claimant  whatever  his  interest  might  turn  out  to  be.  The 
claimant  was  present  on  this  occasion,  but  it  did  not  appear  that 
he  said  anything  to  the  trustee,  nor  did  the  evidence  show  what 
the  trustee  said.  The  commissioner  found  that  it  must  have 
been  understood  by  all  three,  (the  defendant,  the  trustee,  and  the 
claimant,)  at  this  time,  that  the  trustee  was  to  account  to  the 
claimant  for  the  defendant's  interest  in  the  concern,  whenever  it 
should  be  settled  and  the  amount  realized  out  of  the  assets* 
This  all  took  place  before  the  service  of  the  plaintiff's  writ  upon 
the  trustee. 

Upon  these  facts  the  county  court,  Poland,  Ch.  J.,  presid- 
ing, decided  that  the  trustee  was  not  liable,  and  that  the  fund 
in  his  hands  belonged  to  tbe^  claimant,  to  which  the  plaintiff 
excepted. 

Edwin  Harvey i  for  the  plaintiff. 

Bliu  2V.  Davis,  for  the  claimant. 

Kjbllogg,  J.  In  the  case  of  Noyes  v.  Brawn  and  trustee,  80 
Vt.  431,  it  was  held  that  an  assignment  of  a  chose  in  action  by 
words,  without  writing,  operates  as  an  equitable  transfer  of  it* 
and,  when  followed  by  notice  thereof,  from  the  assignee  to  the 
debtor,  will  be  protected  and  enforced  by  courts  of  law,  against 
a  subsequent  attachment  by  trustee  process. 

It  is  claimed  by  the  plaintiff  that  no  assignment  by  Watts* 
the  principal  defendant,  of  the  effects  and  credits  in  the  hands  of 
Choate,  the  trustee,  to  Sargeant,  the  claimant,  was  ever  consum- 
mated, and  that  the  facts  only  show  an  agreement  to  assign  at 
some  future  time  ;  but  we  think  that  the  commissioner's  report 
does  not  sustain  this  claim.  The  report  finds  that  Watts,  in  an 
interview  with  Sargeant,  "  agreed  to  transfer  to  him  his  interest 
in  the  previous  year's  business  with  Choate."    This  statement. 
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when  isolated  from  the  context  and  literally  interpreted,  might 
possibly  be  takmt  to  refer  to  an  assignment  to  be  executed  in 
future  But  it  W to  be  taken  in  connection  with  the  other  facts 
reported  by  the  commissioner,  vis  : — that  Choate  was  thereupon 
called  in,  and,  in  the  presence  of  the  claimant,  was  informed  by 
Watts  that  he  had  transferred  his  interest  in  u  the  concern  "  to 
the  claimant,  and  was  requested  by  Watts,  at  the  same  time,  to 
pay  over  to  the  claimant  whatever  his,  (Watts9,)  interest  might  ■ 
be*  It  is  also  especially  to  be  considered  in  connection  with 
the  commissioner's  finding,  that  "  it  must  have  been  understood 
by  all  three,"  (Watts,  Choate,  and  Sargeant,)  "at  this  time, 
that  Choate  was  to  account  to  Sergeant  for  Watts9  interest  in 
the  concern,  whenever  the  concern  should  be  settled,  and  the 
amount  realiasd  out  of  the  assets."  These  facts  and  this  find- 
ing show  conclusively  that  it  was  a  present  and  perfected 
assignment,  which  was  in  the  contemplation  of  the  parties,  and 
not  an  assignment,  or  transfer,  which  was  to  be  made  or  per* 
fected  at  some  future  time.  Accordingly,  we  think  that,  as 
between  Watts  and  the  claimant,  the  effects  and  credit*  of  Watts 
in  the  hands  of  Choate,  were  effectually  transferred  or  assigned 
by  Watts  to  the  claimant. 

The  plaintiff  also  claims  that  there  was  no  notice  to  the  trus- 
tee of  this  transfer  or  assignment  by  Watts  to  Sargeant.  The 
facts  and  finding  of  the  commissioner  above  referred  to,  show 
that  the  notice  to  the  trustee  was  clearly  sufficient  in  its  terms  • 
But  it  is  insisted  that  it  was  ineffectual  becanse  it  proceeded 
from  Watts,  and  not  from  the  claimant ;  and  the  case  of  W*h- 
iter  v.  MoranvxUt  and  trustee,  80  Vt,  701,  is  cited  in  support  of 
tUn  position.  We  have  no  disposition  to  qualify  the  rule  upon 
this  subject,  which  was  adopted  in  that  case,  or  to  recede  from 
it  in  any  respect.  It  appears  in  this  case  that  the  notice  to  the 
trustee  was  given  by  Watts,  in  the  presence  of  the  claimant, 
and  without  objection  from  him.  His  silence,  under  these  cu> 
cnmstances,  in  connection  with  the  other  facts  found  by  the  com* 
missioned  waa  equivalent  to  an  adoption  of  the  act  by  him ) 
and  the  commissioner  and  the  county  court  were  justified  in 
inferring  from  these  facts  that  the  notice  was  given  with  hia 
approbation*  tad  by  his  procurement    Thm  would  bring  the 
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case  within  the  rule  adopted  in  Webster  v.  MorantUle  and  trustee. 
See  also  Downer  v.  Marsh  and  trustee*  28  Vt.  558.  The  time 
when  the  transfer  er  assignment  by  Watts  to  the  claimant  was 
made,  and  when  this  notice  was  given  to  the  trustee,  is  conceded 
to  have  been  previous  to  the  commencement  of  this  suit  In  onr 
judgment,  the  plaintiff's  objections  to  the  claimant's  title  to  the 
effects  and  credits  of  Watts  in  the  hands  of  tbe  trustee,  and  to 
the  sufficiency  of  the  notice  to  the  trustee  of  that  title,  are  not 
well  taken. 

The  judgment  of  tbe  county  court  that  the  trustee  is  not 
chargeable  as  the  trustee  of  the  principal  defendant,  and  that 
the  fund  in  his  hands  belongs  to  the  claimant,  is  affirmed. 
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Lb  Babbok  v.  Le  Babron. 

Sentence  of  Nullity  of  Marriage.    Jurisdiction.     Supreme  Court. 
Common  Law.    Alimony. 

The  legal  system  administered  by  the  ecclesiastical  courts  in  England,  is  a  part 
of  the  common  law  of  that  country. 

The  power  to  grant  divorces,  and  annul  marriages  for  proper  cause,  has 
been  an  acknowledged  head  of  jurisdiction  in  those  courts  from  the  earliest 
period. 

The  settlement  of  this  country  by  colonists  from  England,  under  the  dominion 
and  authority  of  that  government,  had  the  effect  to  make  the  general  com- 
mon  law  of  that  country  the  law  of  this  also,  so  far  as  applicable  to  the 
new  relation  and  condition  of  things. 

Jurisdiction  of  the  subject  of  granting  diyorces,  and  annulling  marrlages,neTer 
having  been  exercised  by  the  ordinary  law  courts  in  England,  could  not  be 
exercised  by  the  same  courts  in  this  country,  until  jurisdiction  was  given 
them  by  the  legislature,  and,  until  then,  the  jurisdiction  was  in  abeyance, 
or  rested  in  the  legislature. 

But  when  jurisdiction  of  the  subject  is  bestowed  upon  any  tribunal,  it  is  to 
be  exercised  and  enforced  according  to  the  settled  principles  and  practice 
of  the  English  courts  having  the  jurisdiction  there,  so  far  as  applicable . 
to  the  altered  condition  of  things  here,  Tand  not  repugnant  to  the  spirit 
of  our  constitution  and  laws;  and  it  is  not  a  mere  statutory  jurisdiction, 
where  the  power  of  the  court  is  limited  wholly  to  what  the  statute  in  terms 
authorizes. 

The  settled  practice  in  the  English  ecclesiastical  courts  in  divorce  suits  for 
.    incurable  Impotence  is,  to  require  a  medical  examination  to  ascertain  the 
truth  of  the  allegation. 

Impotence  being  made  by  our  statute  a  cause  for  nullifying  a  marriage, 
and  the  legislature  having  vested  the  supreme  court  with  jurisdiction 
of  the  subject,  the  court  have  power  to  compel  the  defendant  to  submit 
to  a  medical  examination,  though  the  statute  makes  no  provision  for 
it.  Whether  in  such  case  the  court  have  power  to  compel  the  defendant 
to  answer  interrogatories  on  oath, — quaere :  its  exercise  refused  in  this  par- 
ticular case. 

Ji  teems,  that  an  application  of  the  above  principles  would  authorise  the 
court  to  order  the  payment  of  temporary  alimony,  though  not  provide^ 
for  by  statute. 
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Peat  <£  Colby,  for  the  petitioner. 
0.  H.  Smith,  for  the  defendant. 

Poland,  Ch.  J.  This  is  a  petition  by  the  wife  for  a  sentence 
of  nullity  of  marriage,  for  the  alleged  physical  impotence  of  the 
husband. 

At  the  last  stated  session  of  the  court  in  Washington  county, 
the  petitioner  filed  a  motion  for  the  appointment  of  a  commis- 
sioner or  referee,  to  inquire  and  report  as  to  the  allegation  oi 
the  defendant's  impotence,  and  that  the  defendant  be  required  to 
answer  iutenogatories  touching  said  allegation ;  and  also  to 
submit  to  a  personal  examination  by  medical  men,  under  the 
superintendence  and  direction  of  such  commissioner.  So  far  as 
the  motion  pray*  that  the  defendant  be  compelled  to  answer 
interrogatories,  or  to  be  examined  by  physicians,  the  defendant 
resists  it  This  being  the  first  time  within  our  knowledge  that 
an  application  of  this  character  has  been  made  in  this  state,  and 
only  three  members  of  the  court  being  present,  it  was  deemed 
advisable  to  hold  the  matter  under  advisement  until  the  present 
term,  to  obtain  the  opinion  of  the  whole  court. 

The  objection  to  the  motion  is  based  upon  this  ground :  that 
the  whole  jurisdiction  and  power  of  the  court  over  the  subject 
of  granting  divorces  and  annulling  marriages,  is  given  by  statute  ; 
that  the  court  has  no  power  except  such  as  the  statute  confers  ; 
and  that,  as  the  statute  does  not  give  the  caurt  the  power  to 
require  such  an  examination,  therefore  it  does  not  possess  it.  If 
this  be  the  true  view  of  the  jurisdiction  and  power  of  the  court — 
that  they  can  only  exercise  such  powers  us  are  expressly  given 
by  statute— then  the  objection  of  the  defendant  must  be  sustained, 
and  the  motion  denied. 

To  enable  us  to  determine  this  question,  it  becomes  necessary 
to  examine  into  the  real  source  and  extent  of  the  jurisdiction  of 
the  court  over  this  subject. 

The  legal  power  to  annul  marriages  has  been  recognised  aa 
existing  in  England  from  a  very  early  period,  but  its  administra- 
tion, instead  of  being  committed  to  the  common  law  courts,  was 
exercised  by  their  spiritual  or  ecclesiastical  courts.    Under  the 


Digitized  by 


Google 


NOVEMJMHt,  tftfe  MT 

L*  Barron  v.  L*  Bamm. 

administration  of  those  courts,  for  a  long  period  of  time,  the 
principles  and  practice  governing  this  head  of  their  jnrisdio* 
lion,  ripened  into  a  settled  course  and  body  of  jurisprudence, 
like  that  of  the  conrts  of  chancery  and  admiralty,  and  consti- 
tuted,  with  those  systems,  a  part  of  the  general  law  of  the  realm, 
and  in  the  broad  and  enlarged  use  of  the  term,  a  part  of  the 
common  law  of  the  land,  and  was  so  held  by  the  courts  of  that 
country. 

This  country  having  been  settled  by  colonies  from  that,  under 
the  general  authority  of  its  government,  and  remaining  for  many 
years  a  part  of  its  dominion,  became  and  remained  subject  and 
entitled  to  the  general  laws  of  the  government,  and  they  became 
equally  the  laws  of  this  country,  except  so  far  as  they  were 
inapplicable  to  the  new  relation  and  condition  of  things.  This 
we  understand  to  be  well  settled,  both  by  judicial  decision  and 
the  authority  of  eminent  law  writers.  But  if  this  were  not  so, 
the  adoption  of  the  common  law  of  England,  by  the  legislature 
of  the  state,  was  an  adoption  of  the  whole  body  of  tho  law*of 
that  country,  (aside  from  their  parliamentary  legislation,)  and 
included  those  principles  of  law  administered  by  the  courts  of 
chancery  and  admiralty,  and  the  ecclesinstical  courts,  (so  far  as 
the  same  were  applicable  to  our  local  situation  and  circumstan- 
ces, and  not  repugnant  to  our  constitution  and  laws,)  as  well  as 
that  portion  of  their  laws  administered  by  the  ordinary  and  com- 
mon tribunals. 

As  the  jurisdiction  in  England  was  exclusively  committed  to 
the  spiritual  conrts,  and  had  never  been  exercised  by  the  ordinary 
law  courts,  the  same  could  not  be  exercised  by  the  courts  of  law 
in  this  country,  until  it  was  rested  in  them  by  the  law-making 
power.  As  we  have  never  had  any  ecclesiastical  courts  in  this 
country,  who  could  execute  this  branch  of  tho  law,  it  was  in 
abeyance  until  some  tribunal  was  properly  clothed  with  jurisdic- 
tion over  it,  or  rested  in  the  legislature.  It  was  probably  on 
this  grouud  that  the  legislatures  of  the  states  proceeded  in  grant- 
ing divorces,  as  Many  of  them  did,  in  former  times.  When  the 
legislature  establish  a  tribunal  to  exercise  this  jurisdiction,  or 
Invest  it  in  any  of  the  already  established  courts,  such  tribunal 
i  entitled,  and  it  is  their  duty,  to  exercise  it,  according  to 


/Google 


^  i 


S68  GENERAL  TERM, 

Le  Barron  v.  Le  Barron. 

the  general  principles  of  the  common  law  of  the  subject,  and  the 
practice  of  the  English  courts,  so  far  as  they  are  suited  to  our 
condition  and  the  general  spirit  of  our  laws,  or  are  modified  or 
limited  by  our  statute. 

Such  has  been  held  to  be  the  effect  of  a  creation  of  a  court  of 
chancery,  or  giving  equity  jurisdiction,  either  total  or  partial,  to 
a  court  of  law,  by  the  legislature.  Such  jurisdiction  is  to  be 
exercised  according  to  the  general  principles  and  practice  of  the 
chancery  oourts  of  the  mother  country. 

In  the  state  of  New  York,  the  legislature  vested  the  juris- 
diction to  grant  divorces  and  annul  marriages  in  the  court  of 
chancery.  In  Williamson  v.  Williamson,  1  Johns.  Ch.  488, 
Chancellor  Kent  said :  "  The  general  principles  of  English 
jurisprudence  on  this  subject  must  be  considered  as  applicable, 
under  the  regulation  of  the  statute,  to  this  newly  acquired  branch 
of  equity  jurisdiction,  and  the  legislature  intended,  in  granting 
the  power  of  divorce,  that  those  settled  principles  of  law  and 
entity  on  this  subject,  which  may  be  considered  a  branch  of  the 
common  law,  should  be  here  adopted  and  applied." 

In  Devahbagh  v.  Devanbagh,  5  Paige  554,  which  was  a  case 
very  similar  to  this,  and  upon  a  similar  application,  Chancellor 
Walworth  said :  "  When  the  legislature  conferred  this  branch 
of  its  jurisdiction  upon  the  court  of  chancery,  it  was  not  intended 
to  adopt  a  different  principle  from  that  which  had  theretofore 
existed  in  England,  and  indeed  in  all  Christian  countries,  as  to 
the  nature  and  extent  of  the  physical  incapacity  which  would 
deprive  one  of  th$  parties  of  the  power  to  contract  matrimony. 
And  the  court  is,  by  necessary  implication,  armed  with  all  the 
usual  powers,  which,  in  that  country,  from  which  our  laws  are 
principally  derived,  are  deemed  requisite  to  ascertain  the  fact  of 
incapacity,  and  without  which  it  would  be  impossible  to  exercise 
such  jurisdiction."  See  also,  on  this  subject,  Bishop  on  Marriage 
and  Divorce,  chap.  2,  §§  16-28. 

The  uniform  and  settled  practice'  in  the  ecclesiastical  courts 
in  England,  in  this  class  of  cases,  is  to  require  a  medical 
examination,  and  to  compel  the  party  to  submit  to  it,  if  he 
will  not  do  so  voluntarily.  Norton  v.  Seton,  1  E.  E.  Rep.  884  ; 
firiggs  v.  Morgan,  Id.  408.     In  the  last  case,  Lord  Stowbj4- 
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-states  the  reason  and  foundation  of  the  rule  t  "  It  has  beef 
said  that  the  means  resorted  to  for  proof  op  these  occasions,  a* 
<o0easive  to  natural  Modesty j  hot  nature  has  provided  no  other 
means,  and  we  must  he  under  the  necessity  of  saying  thai  al 
relief  shall  he  denied,  or  of  applying  the  means  within  our 
power.  The  court  must  not  sacrifice  justice  to  notions  of  deh> 
emcy  of  its  own." 

The  statute  of  New  York,  like  ours,  made  impotence  a 
ground  for  annulling  a  marriage,  and,  like  ours,  was  wholly 
silent  as  to  the  power  of  the  court  to  compel  an  examination,  to 
fairish  the  proof  of  its  existence.  Tet  it  was  held  there  to  he 
clearly  within  the  power  of  the  court  to  require  such  examina- 
tion, upon  the  ground,  that  such  being  the  settled  practice  in 
England,  it  had  been  adopted  as  the  law  here ;  and  also,  that 
it  was  a  necessary  means  to  enable  the  court  to  make  effectual 
and  operative  the  power  given  to  annul  marriages  for  sneh  cause) 
Devanbagk  v.  Devanbagk,  cited  above  ;  Newell  v.  Newell,  9  Paige 
25.  If  these  decisions  in  New  York  are  sound  law,  they  are 
equally  applicable  here. 

The  power  to  grant  divorces  and  annul  marriages,  has  been 
by  our  legislature  vested  in  the  supreme  court  but  no  provision 
has  been  made  by  statute  in  relation  to  the  mode  of  obtaining 
proof,  or  what  proof  shall  be  required.  In  thus  conferring 
jurisdiction  of  this  subject  upon  the  court,  it  must  be  intended 
that  all  incidental  powers  necessary  to  make  its  exercise  effectual, 
are  also  given,  and  that  this  is  to  be  done  in  accordance  with 
the  principles  and  practice  of  the  English  courts,  so  far  as  appli- 
cable to  the  condition  and  circumstances  of  our  people,  and  not 
contrary  to  any  of  our  legislation,  and  the  general  spirit  of  our 
laws.  Impotency,  by  our  statute,  is  made  a  ground  for  annul* 
ling  a  marriage.  Ordinarily,  this  is  a  matter  which  can  not  be 
proved  by  witnesses.  The  very  nature  of  the  fact  precludes  k, 
and  if  tho  court  have  no  power  to  compel  an  examination,  for 
the  purpose  of  ascertaining  the  fact,  it  would  in  most  cases 
amount  to  an  absolute  denial  of  justice,  and  that  part  of  the 
statute  making  this  a  cause  for  nullifying  a  marriage,  would  b* 
a  dead  letter. 

Upon  authority  and  season,  we  are  dearly  satisfied  that  the 
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power  exists  in  the  court  to  compel  such  examination,  although 
the  statute  does  not  provide  for  it 

As  to  the  other  branch  of  the  application,  that  the  defendant 
be  required  to  answer  interrogatories,  we  have  much  more  doubt. 
We  do  not  find  that  such  was  the  practice  in  the  spiritual  courts 
in  England ;  but  that  is  explained,  probably,  upon  the  ground 
that  the  proceedings  there  are  conducted  more  in  the  form  of 
chancery  suits,  and  tho  defendant  puts  in  a  sworn  answer  to  the 
application  for  divorce  or  sentence  of  nullity.  In  New  York, 
in  the  two  cases  cited,  their  courts  ordered  the  defendant  to 
answer  interrogatories.  It  has  already  been  decided  in  this  state, 
that  in  divorce  cases  the  parties  can  not  be  witnesses ;  hence,  if 
in  this  case  the  petitioner  were  able  to,  produce  such  proof  as 
would  establish  what  she  claims,  the  defendant  could  not  use  his 
own  testimony  to  controvert  it.  If,  then,  he  is  compelled  to 
answer  interrogatories,  it  is  really  enabling  the  petitioner  to  use 
his  testimony  when  he  could  not ;  which  does  not  seem  just. 
The  objection  does  not  apply  to  compelling  him  to  submit  to  an 
examination  ;  because  he  could  voluntarily  be  examined,  and  use 
the  result  as  evidence  for  himself,  if  he  chose. 

We  do  not  decide  that  the  court  have  no  power  to  compel  the 
defendant  to  answer  interrogatories,  but  we  decline  to  make  such 
an  order  in  this  case,  at  the  present  time. 

The  defendant,  in  support  of  his  view — that  the  power  of  the 
court  over  the  subject  of  divorces  is  wholly  a  statutory  juris- 
diction, and  that  therefore  the  court  have  no  powers  except  such 
as  are  expressly  conferred  by  statute— cites  Harrington  v.  Har- 
rington, 10  Vt.  505,  aud  Hazen  v.  Hazen,  19  Vt.  603.  They 
are  both  short  notes  of  decisions  in  divorce  cases.  In  the  first, 
the  defendant  moved  the  court  for  temporary  alimony,  for  her 
support  during  the  pendency  of  the  petition,  and  to  enable  her 
to  defray  the  expeusee  of  resisting  it  The  court  said  :  "  The 
statute  gives  this  court,  which  in  applications  for  divorces  acta 
as  a  court  of  law,  no  power  to  grant  alimony,  except  after 
divorce  granted."  Hazen  v.  HfLzen  was  a  like  application  to  the 
court,  and  the  court  denied  it,  referring  merely  to  their  decision 
in  Harrington  v.  Harrington.  Neither  of  the  cases  appear  to 
have  been  argued,  or  to  have  received  any  particular  examin*- 
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don  or  consideratjpn  by  the  coart,  and  they  were  probably 
decided,  as  cuch  motions  usually  are  in  such  cases,  from  the 
bench,  without  either.  They  appear,  however,  to  have  pro- 
ceeded upon  the  same  idea  of  the  jurisdiction  and  power  of  the 
•court  which  the  defendant  maintains,  which  we  have  already 
attempted  to  show  is  erroneous.  In  the  very  matter  of  tempo- 
rary alimony,  no  better  illustration  could  be.  found  to  show  the 
evil  effect  and  unsoundness  of  the  doctrine.  In  England,  where 
the  petition  for  divorce  is  by  the  husband,  such  application  by 
the  wife  is  universally  granted,  on  showing  a  proper  case  of 
reasonable  necessity  for  it.  It  is  done  upon  this  plain  and  rea- 
sonable ground,  that  the  husband,  having  the  entire  control  and 
possession  not  only  of  all  his  own  property,  but  also  of  that  of 
the  wife,  while  the  marriage  subsists,  and  being  liable  by  law  to 
maintaiii  and  support  the  wife,  the  court  will,  when  he  appeals 
to  their  jurisdiction,  require  him  to  furnish  her  the  means  to  live 
pending  the  litigation,  if  he  have  the  ability  to  do  so,  and  she  be 
destitute  ;  as  otherwise  she  might  suffer  or  starve.  And  upon 
the  same  principle,  they  will  compel  him  to  furnish  her  means  to 
make  her  defence,  as  otherwise  she  might  be  denied  justice. 
It  is  by  no  means  beyond  the  range  of  reasonable  supposition, 
that  a  man  might  force  his  wife  to  leave  him,  and  then,  by  some 
false  charge,  supported  by  false  testimony,  attempt  to  procure  a 
divorce  ;  and  if,  in  such  case,  she  must  be  compelled  to  litigate 
with  her  husband  the  question,  of  all  others  the  most  important 
to  her,  without  means  to  procure  witnesses  or  employ  counsel, 
or  even  to  live,  it  is  certainly  a  great  reproach  to  our  laws.  We 
are  glad  to  be  able  to  say,  that  in  our  judgment  they  merit  no 
such  reproach. 

In  most  of  the  states  in  our  government,  the  courts  have 
exercised  the  power  of  granting  temporary  alimony,  even  when 
their  statutes  do  not  provide  for  it,  upon  the  ground  that  the 
power  grows  out  of  the  very  nature  of  the  proceeding,  and  the 
necessity  of  the  case,  to  prevent,  in  many  cases,  the  grossest 
wrong  and  a  iailure  of  justice.  Had  the  subject  been  examined 
and  considered  by  the  court,  at  the  time  the  cases  above  named 
were  decided*  we  haye  no  doubt  an  entirely  different  view  would 
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have  teen  taken.  In  accordance  with  the  views  above  expressed, 
temporary  alimony  was  ordered  in  another  cause  at  this  term, 
la  consequence  of  the  novelty  of  this  application  in  this  state, 
we  have  given  the  subject  more  consideration  than  is  usually 
given  to  eases  of  this  character,  and  have  thought  it  advisable  t« 
express  the  views  of  the  court  so  much  at  length,  as  to.  have 
them  understood. 

It  is  ordered  in  this  cause,  that  a  commissioner  be  appointed 
to  take  the  proofs  in  relation  to  the  alleged  incurable  impotence  of 
the  defendant,  at  the  time  of  the  said  marriage  between  him  and 
the  petitiouer.  And  it  is  also  ordered,  that  the  defendant  sub* 
mit  himself  to  a  personal  examination  by  such  physicians  and 
surgeons,  at  such  time  and  place,  and  under  such  regulations,  as 
shall  be  selected  and  prescribed  by  the  said  commissioner,  for 
the  purpose  of  determining  the  truth  of  the  said  allegation  in 
said  petition. 

The  eummissioner  will  select  such  number  of  competent  and 
disinterested  physicians  and  surgeons,  and  prescribe  such  rales 
and  regulations  in  relation  to  such  examination,  as  to  secure  the 
utmost  fairness  of  such  examination,  and  will  report  all  his 
proceedings  in  relation  thereto,  with  the  evidence  of  all  such 
medical  examiners  as  to  the  facts  and  results  of  said  examine 
lion,  and  return  the  same,  together  with  the  other  proofs  taken 
by  him,  to  the  court. 
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Horatio  Brook  v.  The  Connecticut  and  Passumpsic  Riyeks 
Railroad  Company. 

(in  chancery.] 

Railroads.     Chancery.     Injunction. 

▲  imiiroad  corporation,  befog  obliged  by  their  charter  to  fence  their  road,  <et 
the  purpose  of  constructing  a  permanent  fence  along  their  track  through 
the  orator's  meadow  land,  which  was  liable  to  be  overflowed,  commenced 
to  plant  willow  trees  on  each  side  of  their  track  upon  the  land  nsed  by  them 
for  railroad  purposes,  and  within  three  feet  of  the  orators  line,  with  Che 
expectation  that  they  would  grow  and  be  used  to  attach  boards  to,  thus 
making  a  fence,  which,  in  the  judgment  of  the  officers  of  the  corporation, 
wonld  be  more  permanent,  serviceable  and  economical,  than  one  constructed 
fn  any  other  manner.  It  having  been  proved  that  such  trees,  by  growing 
and  spreading  their  roots  into,  and  their  branches  over,  the  orator's  land, 
would  be  a  serious  injury  thereto*  and  that  tuere'was  no  controlling  neces- 
sity for  the  construction  of  a  fence  in  that  particular  manner,  it  was  held, 
that  the  corporation  might  properly  be  enjoined,  by  a  court  of  chancery, 
from  planting  such  trees. 

Bill  in  GhancbU.  The  orator  alleged  in  his  bill  thai  the 
defendants  had,  by  virtue  of  their  charter,  taken  a  portion  oi  hit 
meadow  land  in  Newbury,  five  roda  in  width  and  seventy-foe 
rods  in  length,  and  had  built  their  railroad  thereon,  and  tad 
fenced  and  occupied  the  same,  for  some  time  previous  to  the 
bringing  of  the  bill,  for  railroad  purposes;  that  the  orator** 
land  along  the  defendants9  railroad,  and  on  botii  sides  thereof, 
was  occupied  by  him  for  purposes  of  tillage  and  mowing,  and 
was  very  valuable  for  such  uses ;  that  the  defendants  had  comr 
inenced  to  plant  great  numbers  of  trees  along  each  side  of  their 
railroad,  about  three  feet  from  the  line  of  the  strip  of  land  taken 
by  them  from  the  orator  aa  aforesaid ;  that  such  trees  when 
grown  would  cause  great  and  permanent  injury  to  the  orator's 
land ;  that  the  roots  spreading  into  the  soil  would  greatly  obstruct 
tillage  and  ploughing,  and  the  tops  would  ahade  ,aud  apoil  the 
orator's  land  to  a  considerable  distance,  and  would  <oause  great 
and  irreparable  injury  to  the  orator ;  and  that  no  audi  use  of 
the  orator's  land  was  ever  named  or  considered  in  'the  appraisal 
of  damages  for  the  taking  of  the  land  by  the  defendants  for 
vailroad  purposes  under  their  charter,  but  that  jmeh  use  eras 
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new,  unusual,  and  entirely  unwarranted.  Tbe  bill  prayed  for  an> 
injunction  to  restrain  tbe  defendants  from  proceeding  farther 
in  the  setting  of  such  trees  along  the  orator's  land,  and  a 
temporary  injunction  to  that  effect  was  granted  by  the  chatf 
eellor. 

The  defendant's  answer  set  forth  that  a  portion  of  the  land 
enclosed  and  used  by  them  for  railroad  purposes  adjoining  the 
orator's  meadow,  was  taken  by  them  from  the  orator  under  their' 
charter,  and  the  damages  for  such  taking  were  duly  appraised 
and  paid  by  them  to  the  orator,  and  that  the  remainder  was 
purchased  by  the  defendants  of  various  persons,  and  that  the 
defendants  had  received  from  such  persons  duly  executed  deeds 
thereof ;  that  the  duty  was  imposed  by  law  upon  the  defendants* 
to  build  and  keep  in  repair  a  sufficient  fence  on  each  side  of  their 
track  ;  that  the  orator's  land  was  mostly  low  meadow,  and  sub-* 
ject  to  be  overflowed  in  times  of  high  water  to  such  an  extent* 
as  to  carry  away  the  fences  constructed  in  the  ordinary  way  \ 
that  the  defendants  had  in  such  cases  sometimes  tried  the  exper- 
iment of  a  fence  upon  the  railroad  embankment,  but  that  such 
fence  was  in  the  way  of  clearing  the  snow  from  the 'embank-' 
meat  in  the  winter  season,  and  that  the  embankment  was  liable 
to  be  so  washed  away  t>y  heavy  rains  as  to  allow  eattle  to  pass 
under  the  fence  upon  the  track ;  that,  with  such  experience,  the 
defendants  had  caused  willow  stakes  to  be  set  along  the  margin 
of  the  strip  used  by  them  for  railroad  purposes,  adjoining  the 
orator's  meadow,  on  each  side  of  their  track,  and  about  three 
feet  from  the  orator's  land,  with  the  expectation  that  they  would 
take  root  and  grow,  and  that  boards  would  be  nailed  to  these 
stakes,  and  a  fence  thereby  constructed,  which  would  withstand 
the  high  water  floods ;  that  such  a  fence,  as  the  defendants  pro- 
posed thus  to  construct,  would  also  be  beneficial  as  a  kind  of 
breakwater  to  protect  the  railroad  embankment  from  the  action 
of  the  floods ;  that  it  was  not  possible  in  any  other  manner,  by 
.any  reasonable  expenditure,  to  maintain  a  sufficient  fence  along 
their  road  through  the  orator's  land,  as  required  by  law  ;  and 
that  such  willow  trees,  as  set  by  the  defendants,  would  not,  to 
any  appreciable  extent,  injure  the  orator  or  his  land. 

This  answer  was  traversed,  and  testimony  was  taken  on  both 
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sides,  the  general  balance  of  which  is  sufficiently  stated  ia  the 
opinion  of  the  court. 

The  cause  was  tried  upon  its  merits,  before  Chancellor 
Poland,  who  rendered  a  decree  that  the  temporary  injunction 
be  made  perpetual,  and  that  the  orator  recover  his  costs,  from 
which  decree  the  defendants  appe  aled* 

Peck  &  Colby,  for  the  orator. 

T.  P.  Redfitld,  for  the  defendants. 

Pierpoint,  J.  This  bill  13  brought  to  restrain  the  defendants 
from  planting  and  continuing  willow  trees  along  the  line  of  their 
Toad,  on  each  side,  through  the  land  of  the  orator,  and  upon 
or  close  to  the  divisiou  line  between  the  railroad  and  the  orator's 
land. 

Tho  orator  alleges  in  the  bill  that  said  trees  are  planted 
within  a  few  feet  of  each  other,  and  so  near  to  the  division 
line  that,  if  they  are  permitted  to  remain,  in  a  few  years  they 
will  extend  their  branches  over,  and  their  roots  into,  the  land 
of  the  orator,  that  sprouts  will  spring  up  therefrom  in  the 
orator's  soil,  that  dead  and  broken  branches  will  be  deposited 
thereon,  and  a  shade  so  cast  upon  it,  that  the  land  of  the  orator 
for  a  considerable  distance  back  from  the  line  of  tho  railroad 
will  be  so  exhausted  and  injured  as  to  be  rendered  nearly  value- 
leas  for  the  purpose  of  cultivation. 

The  defendants  in  their  answer  admit  the  planting  of  the  trees, 
with  the  intention  of  having  them  remain  and  grow,  and  with 
the  purpose,  when  they  sha%  havn  attained  sufficient  size,  to 
attach  boards  to  them,  and  thus  make  a  fence  along  the  sides  of 
their  road.  They  allege  that  the  land  on  which  their  road  is 
laid,  is  in  many  plates  low,  and  in  periods  of  high  water  is 
overflowed  to  such  an  extent  as  to  make  it  difficult  to  maintain 
a  fence  constructed  in  any  of  the  ordinary  modes,  and  they  deny 
all  improper  motives  in  planting  the  trees,  and  they  also  deny 
that  any  such  injury  is  likely  to  ensue  to  the  orator  therefrom, 
as  he  has  alleged  in  his  bill.  The  defendants  also  allege  in  the 
answer  that  such  a  fence  as  they  contemplate,  will  be  beneficial 
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to  them  as  a  protection  to  their  embankments  in  certain  few 
places,  where  in  high  water  they  are  liable  to  be  washed  away. 

In  the  course  of  the  argument  it  has  been  conceded  on  botb 
aides,  that  the  defendants  have  planted  willow  trees  along  a  larger 
portion  of  their  road ;  and  that  other  land  owners  have  alee 
commenced  proceedings  to  restrain  them  from  so  doing ;  and  that 
this  cuse  comes  here  as  a  representative  case,  for  the  purpose  of 
settling  the  question  as  to  them  all. 

From  a  consideration  of  all  the  testimony  which  has  beett 
introduced  on  both  sides,  we  are  of  the  opinion  that  the  orator 
has  established  the  fact  by  a  fair  balance  of  testimony,  that  the 
planting  and  continuance  of  the  trees  and  their  growth,  as 
designed  and  contemplated  by  the  defendants,  would  produce  the 
injuries  to  the  orator  which  he  has  alleged  in  his  bill  would  result 
therefrom* 

The  question  then  arises,  have  the  defendants  a  right  to  plant 
and  cultivate  a  row  of  willow  trees  on  each  side  of  their  road, 
through  the  orator's  land,  in  the  manner  and  for  the  purposes 
contemplated,  notwithstanding  the  great  injury  that  must  inevita- 
bly ensue  to  the  orator  therefrom?  The  defendants  surveyed 
their  road  across  the  orator's  land,  under  and  by  virtue  of  their 
charter.  Whether  they  obtained  it  all  by  proceedings  t»  invUttntf 
or  whether  a  part  was  transferred  to  them  by  deed,  would  seem 
to  be  immaterial,  so  far  as  this  question  is  concerned.  They 
obtained  it  for  the  purpose  of  constructing  and  operating  a  rail- 
road. By  their  charter  the  company  were  bound  to  fence  their 
road,  and  it  was  in  view  of  this  obligation  that  the  price  to  be 
paid  was  fixed  upon  by  the  commissioners  or  the  parties,  but 
evidently  neither  party  contemplated  that  the  road  was  to  be 
fenced  in  this  unusual  and  extraordinary  manner,  in  4  way  that 
should  virtually  destroy  or  render  nearly  worthless  an  amount  of 
(and  along  the  sides  ot  the  road  nearly,  if  not  quite,  equal  to  the 
amount  taken,  and  that,  too,  by  the  introduction  into  the  farms 
of  the  willow  tree,  which  some  of  the  witnesses  represent  as  the 
common  enemy  of  the  farmer  in  that  vicinity,  and  one  with  which 
they  have  been  contending  half  their  lives,  a  tree  that  most  of 
the  witnesses  seem  to  consider  as  injurious  to  the  surrounding 
lead*  t°  *°  tzbrat  beyond  that  of  most  other  trees. 
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Whether  one  of  two  adjoining  land  owners,  holding  their 
titles  in  fee,  and  for  the  ordinary  purposes  of  cultivation,  would 
have  the  right  to  construct  a  fence  in  this  manner  on  the  line 
between  them,  to  the  Manifest  injury  of  the  other,  is  a  question 
we  are  not  now  called  upon  to  decide. 

But  we  think,  in  order  to  justify  the  railroad  company  in 
resorting  to  this  method  of  <encing  their  road,  in  view  of  its 
effect  upon  the  adjoining  proprietor,  there  must  be  some  strong 
and  controlling  necessity  for  their  doing  so. 

And  we  are  wholly  unable  to  find  from  the  evidence  the  exist- 
ence of  any  such  necessity.  There  would  seem  from  the  testi- 
mony, to  be'  no  great  difficulty,  with  but  slight  additional 
expense,  in  constructing  a  fence  in  the  ordinary  form,  that  would 
withstand  the  freshets  that  the  fences  on  this  road  are  sub- 
ject to* 

Thie  case  is  not  like  the  case  of  Brainard  v.  Otapp,  10  Cash- 
ing 6.  There  the  action  was  brought  for  cutting  trees  by  the 
corporation  that  stood  within  the  line  of  their  road.  This  they 
had  an  undoubted  right  to  do,  if  they  judged  best.  That  they 
night,  and  probably  would,  do  this,  all  must  have  contemplated 
at  the  time  the  land  was  taken,  and  if  any  damage  would  ensue 
therefrom,  it  was  embraced  in  the  award  of  damages.  The  act 
was  in  accordance  with  the  ordinary  practice  in  such  cases,  and 
could  produce  no  injury  to  the  soil  of  the  adjoining  proprietor. 

In  regard  to  the  power  of  a  court  of  chancery  to  interfere,  we 
think  the  authorities  are  clear  that  the  court  does  possess  the 
power.  Story,  in  his  work  on  Equity  Jurisprudence,  says,  sec. 
tion  -928  :  "  There  can  not  be  the  slightest  hesitation,  that  if 
the  acts  done,  or  threatened  to  be  done,  would  be  ruinous,  or 
irreparabie,  or  would  impair  the  just  enjoyment  of  the  pro- 
perty in  future,  a  court  of  chancery  would  interfere.  Indeed, 
if  courts  of  equity  did  not  interfere  in  cases  of  this  sort,  there 
would  be  a  great  failure  of  justice  in  the  country." 

The  decree  of  the  chancellor  is  affirmed,  with  costs,  and  the 
case  remaaded  to  the  court  of  chancery. 
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The  State  of  VerHoht  v.   Susan  CeKter  ahd  W.  H.  ft. 

Cemtee. 

Dying  Declarations.    Evidence.      Criminal  Law.     Confidential 
Communications.     Mandauglder. 

Dying  declarations,  to  be  admissible  in  evidence  as  sttch,  must  hare  been 
made  under  the  fall  and  firm  belief  of  near  and  approaching  death. 

Whether  the  declarations  are  made  under  such  belief  is  to  be  decided  solely 
by  the  court. 

the  interval  of  six  days  between  the  making  of  the  declarations  and  the  date 
of  death,  is  not  of  itself  sufficient  to  exclude  them  as  evidence. 

At  the  time  of  making  certain  declarations,  sought  to  be  introduced  as  dying 
declarations,  the  declarant  stated  that  she  knew  she  should  die,  but  also 
remarked  that  if  she  lived  to  get  well  she  would  never  go  again  to  the  place 
where  the  prosecution  claimed  she  received  the  injury  of  which  she  died. 
At  this  time  she  was  not  regarded  as  dangerously  sick  by  her  physician  or 

.   attendants.    Held,  that  the  declarations  were  not  admissible. 

Vague  and  indefinite  expressions,  and  all  language  which  does  not  distinctly 
point  to  the  cause  of  death,  and  its  attending  circumstances,  but  requires 
to  be  aided  by  inference  or  supposition  in  order  to  establish  facts  tending  to 
criminate  the  respondent,  should  be  held  inadmissible. 

A  conversation  between  the  respondent  and  her  husband,  tending  to  show  an 
admission  of  her  guilt  to  him,  and  overheard  by  a  witness  who  was  in  an 
adjoining  room,  is  not  such  a  confidential  communication,  as  the  law 
excludes  as  evidence. 

If  a  roan,  in  order  to  have  unlawful  sexual  connection  with  a  female,  by  her 
consent,  uses  artificial  means  to  make  such  connection  practicable,  and  by 
carelessness  or  negligence  in  the  use  of  such  means,  inflicts  upon  her  a 
wound  which  causes  her  death,  he  is  guilty  of  manslaughter;  as  is  alsd 
another  person,  who  assists  him  in  the  use  of  such  means,  with  knowledge 
of  the  purpose  thereof. 

Indictment  for  the  murder  of  Martha  Wheeler.  Plea,  not 
guilty,  and  trial  by  jury,  at  the  September  Term,  1860,  Poland, 
J.,  presiding. 

The  respondent,  Susan  Center,  was  step-grandmother  of  Mar- 
tha Wheeler,  and  the  other  respondent  was  her  son,  and  half* 
brother  of  the  mother  of  Martha  Wheeler. 

The  respondents  resided  with  Dearborn  Center,  husband  of 
Susan  Center,  and  fatbef  of  the  other  respondent,  in  Cabot* 
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Martha  Wheeler  was  nearly  fifteen  years  old,  and  a  very  large, 
healthy  girl,  and  her  parents  lived  in  Albany,  in  Orleans  connty. 
In  April,  1860,  Martha  Wheeler  came  to  Cabot  to  live  in  the 
family  of  a  Mr.  Hoyt,  as  a  hired  girl,  Hoyt  being  a  farmer,  and 
living  near  the  respondents.  From  the  time  Martha  Wheeler 
came  to  Hoyt's  she  was  very  friendly  with  the  respondents,  often 
going  there,  and  usually  spending  some  portion  of  every  sabbath 
at  their  honse ;  but  this  was  not  approved  by  her  mistress,  Airs. 
Hoyt,  and  she  requested  Martha  not  to  visit  the  respondents  on 
Sundays.  On  Sunday,  the  1st  day  of  July,  1860,  near  evening, 
Martha  Wheeler  went  to  the  house  where  the  respondents  lived* 
and  did  not  return  to  Hoyt's  until  late  in  the  evening,  the  pre- 
cise time  did  not  appear.  The  next  morning  she  assisted  in  the 
work,  and  then  went  to  Cabot  village  to  see  a  caravan,  which 
was  exhibited  there  that  day,  and  returned  to  Hoyt's  at  night, 
and  assisted  in  milking. 

In  going  to  the  caravan  she  rode  with  Mr.  Hoyt's  family  as 
far  as  her  grandmother's,  where  she  stopped  and  rested  with 
them.  There  was  some  evidence  that  on  that  day  *he  exhibited 
appearances  of  approaching  illness,  that  she  complained  of  being 
tired,  and  did  not  appear  to  be  interested  in  the  exhibition,  but 
there  was  no  evidence  that  she  made  any  complaint  of  illness,  or 
pain,  or  injury. 

On  Tuesday  morning  she  arose,  and  went  about  her  work, 
but  soon  complained  of  head-ache  and  dizziness,  when  Mrs. 
Hoyt  had  her  go  to  bed,  and  gave  her  medicine  for  a  cold, 
which  she  supposed  to  be  the  difficulty  with  her.  She  continued 
to  grow  worse  until  Saturday  of  that  week,  when  Dr.  Goodwin, 
of  Cabot,  was  called  to  visit  her,  who  pronounced  her  disease  to 
be  Typhoid  fever,  and  for  which  he  treated  her.  She  continued, 
however,  to  grow  worse,  and  on  the  evening  of  the  following 
Friday  she  died.  It  appeared  that  during  her  sickness,  she  had 
bloody  discharges  from  her  private  parts,  quite  offensive  in 
smell,  that  she  appeared  stiff  in  the  region  of  her  hips,  and 
unable  to  move  her  limbs,  and  had  great  difficulty  in  voiding 
urine. 

The  body  of  the  girl  after  her  decease  was  taken  to  Albany, 
and  there  buried,  and  on  the  6th  of  August  following,  it  was 
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disinterred  and  examined,  to  as certain  the  cause  of  her  death. 
Dr.  M.  P.  Wallace,  of  Cabot,  one  of  the  physicians  present  at 
the  examination,  was  called  as  a  witness,  and  testified  thai  "  the 
private  parts  of  the  girl  were  swelled  oxternally.  On  opening 
those  parts  we  discovered  what  we  called  a  wound,  and  exam* 
ioed  it.  The  swelling  was  on  the  right  side  of  the  labia,  the 
inner  lip  was  swollen  so  that  it  protruded ;  the  wound  was 
about  opposite  the  hymen,  l-4th  to  1-2  inch  one  side  of  vagina* 
or  entrance  of  the  womb,  where  it  commenced.  I  probed  the 
wound ;  the  probe  passed  half  its  length,  at  least  three  inches  in 
depth.  Then  I  dissected  the  parts,  removed  the  Pubic  bone  so 
we  could  see  the  womb.  The  wound  kept  on  the  outside  of  the 
passage  to  the  womb,  in  an  oblique  direction.  It  was  a  simple 
flesh  wound,  hit  no  blood  vessel.  We  came  to  the  unanimous 
conclusion,  that  the  wound  must  have  been  produced  by  vio- 
lence, with  some  blunt  instrument  to  us  unknown.  We  exam* 
ined  the  stomach,  bowels,  and  liver,  and  all  appeared  healthy, 
and  we  found  no  other  cause  of  her  death,  except  this  wound. 
The  wound  was  below  the  urethra,  and  to  the  right.  The 
opening  of  the  wound  was  about  the  same  size  as  that  of  the 
urethra.  The  bottom  or  base  of  the  wound  appeared  to  be 
larger  than  the  entrance.  It  appeared  ae  if  the  instrument  had 
been  worked  up  and  down,  or  inserted  twice,  and  not  following 
the  same  track  both  times.  The  Hymen  was  lacerated,  and 
broken  ;  the  injury  appeared  to  be  recently  done,  as  shreds  of  it 
remained  very  unyielding  and  tough.  As  we  found  the  hymen, 
there  was  no  obstruction  to  an  entry,  but  before  it  was  ruptured, 
we  were  satisfied  no  man  could  have  entered  in  the  natural  way* 
All  by  which  we  could  tell  whether  she  had  ever  had  connection, 
was  the  rupture  of  the  hymen.  There  was  no  appearance  of 
pregnancy,  or  that  there  ever  had  been.  We  concluded  it  was  a 
wound,  and  not  an  abscess,  a  puncture,  made  with  an  instrument, 
and  that  if  left,  wholly  unattended,  it  would  be  likely  to  produoe 
death." 

It  was  clauned  on  the  part  of  the  prosecution  that  the  respon- 
dent, Harrison  Center,  in  the  eveuing  of  that  1st  of  July,  aided 
by  his  mother,  attempted  a  forcible  violation  of  the  person  of 
Martha  Wheeler,  but  that  her  natural  condition  was  sue*  thai 
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he  was  unable  to  effect  a  penetration,  and  that  for  the  purpose  of 
enabling  him  to  accomplish  his  purpose,  he,  with  the  aid  of  his 
mother,  attempted  to  make  a  forcible  penetration  of  the  hymen 
lyth  some  instrument,  but  that  by  reason  of  Martha's  resistance 
and  struggles,  the  wound  or  incision  found  on  her  person  was 
made,  and  that  the  same  caused  her  death. 

No  direct  evidence  was  introduced  tending  to  prove  that  the 
wound  was  given  by  the  respondents,  or  either  of  them,  or  the 
purpose  of  it,  but  a  great  variety  of  circumstances,  in  the  acts 
and  declarations  of  each  of  the  respondents,  were  proved, 
which  were  claimed  to  tend  towards  proving  them  guilty  as 
claimed. 

The  government  in  support  of  the  prosecution'relied  on  certain 
declarations  of  Martha  Wheeler  made,  during  her  sickness,  to* 
Ann  Lyford,  and  Mrs.  Wheeler,  her  mother.  Ann  Lyford  testi- 
fied, that  she  went  to  Mr.  Hoyt's,  on  Friday,  July  6th,  to  nurse 
Martha,  and  took  care  of  her  till  Monday  following.  That  on 
Friday  and  Saturday  Martha  said  she  knew  Bhe  should  die, 
and  on  Sunday  said  she  knew  she  was  doomed  to  die  ;  that  on 
Saturday  she  conversed  with  Martha  about  the  cause  of  her 
sickness,  and  asked  her  why  she  was  so  sore  and  stiff,  and 
Martha  replied,  that  she  supposed  she  had  taken  cold.  The 
prosecutor  then  proposed  to  prove  by  the  same  witness,  that  on 
the  same  Saturday,  she  pressed  the  same  inquiry  upon  Martha, 
and  that  Martha  said  in  reply,  <'  that  if  she  had  minded  Mrs. 
Hoyt  and  staid  at  home,  she  should  not  have  been  sick  as  she 
was  now."  This  statement  was  objected  to  by  the  respondent's 
counsel,  as  not  admissible,  because  not  made  under  such  expect- 
ations of  impending  death  by  Martha,  as  to  make  her  declarations 
admissible,  and  also  because  the  declaration  itself  was  of  so 
general  and  vague  a  character.  But  the  court  overruled  the 
objection  and  admitted  the  evidence,  to  which  the  respondents 
excepted.  The  witness  then  stated  the  declaration  of  Martha 
to  her,  according  to  the  offer,  and  also  added,  that  Mar- 
tha said  farther,  "that  if  she  lived  to  get  well  she  would 
never  go  there  again."  It  appeared  from  all  the  evidence 
in  the  case,  that  at  the   time  of  these  declarations,  Martha, 
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was  not  considered  by  her  physicians  and  others  to  be  danger- 
ously sick. 

Mrs.  Wheeler,  the  mother  of  Martha,  testified  as  follows  : 
"  I  first  saw  Martha,  after  her  sickness,  on  Thursday  even- 
ing, July  12th,  and  remained  with  her  till  she  died,  about 
twenty-nine  hours.  Martha  understood  she  could  not  live, 
and  gave  me  some  directions  about  the  distribution  of  some 
of  her  things  to  the  other  children.  On  Friday  evening 
before  she  died,  she  appeared  to  be  in  great  distress.  I 
asked  her  where  the  pain  was  ?  she  could  not  talk  very  well ; 
she  put  my  hand  and  her  hand  on  her  private  parts,  and  began 
to  cry.  I  then  examined,  saw  she  was  badly  swelled,  very  bad. 
I  saw  she  was  badly  injured,  and  examined  to  see,  tried  to 
examine,  but  it  hurt  her  so  I  could  not.  I  told  her  my  step- 
mother was  the  cause  of  this.  She  looked  up  in  my  face  and 
said,  *  Harry — Harry.'  That  was  all  she  said  that  I  could 
understand.  Harrison  Center  goes  by  the  name  of  Harry." 
The  above  reply  of  Martha  to  her  mother  was  also  objected 
to  for  the  same  reasons,  as  her  declarations  to  Ann  Lyford, 
but  the  same  was  allowed  to  go  to  the  jury,  to  which  the 
respondents  excepted. 

John  H.  Damon  testified,  "  I  was  the  officer  who  arrested  the 
respondents,  and  committed  them  after  they  were  bound  over  for 
trial  by  a  magistrate.  After  they  were  bonnd  over,  Mrs.  Center 
wanted  to  go  home  to  make  some  arrangements  about  her  affairs, 
and  I  carried  her  to  her  house.  I  sat  in  the  kitchen ;  Mrs. 
Center  and  her  husband  were  in  another  room,  arranging  about 
their  things.  Tliere  was  a  small  entry  between  the  rooms,  but  the 
doors  were  open.  Mr,  Center  spoke,  and  said,  *  It  is  too  bad  I 
too  bad  P  Mrs.  Center  replied,  *  Who  is  to  blame  V  Mr.  Center 
said,  *  I  don't  know,9  Mrs.  Center  saft,  '  Captain  !  Captain  ! 
if  it  had  not  been  for  yot*,  this  would  never  have  been  known  P  Mr. 
Center  replied,  that  he  knew  he  talked  a  great  deal.  There  were 
no  persons  in  the  room  except  Mr.  and  Mrs.  Center."  This 
evidence  was  objected  to  by  the  respondents,  as  being  confident 
tial  conversation  between  husband  and  wife,  but  the  same 
admitted,  to  which  the  defendants  excepted. 
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The  respondents'  counsel  claimed  that  where  dying  declara- 
tions are  admitted  as  evidence,  (there  being  proof  tendiug  to 
show  that  the  person  making  them  is  under  the  expectation  of 
immediate  death,)  still  it  was  ultimately  a  question  for  the  jury 
to  pass  upon,  whether  sucft  expectation  of  death  existed  or  not, 
and  in  relation  to  the  declarations  of  Martha  Wheeler,  above 
recited,  the  court  instructed  the  jury,  that  in  order  to  make  such 
declarations  admissible  as  evidence,  it  must  be  satisfactorily 
established,  that  Martha  Wheeler,  at  the  time  of  making  them, 
had  no  expectation  that  she  should  recover,  but  that  she  must 
very  soon  die,  and  that  if  the  jury  thought  from  the  evidence 
that  she  did  not  so  expect  aud  believe,  then  those  declarations 
should  be  laid  out  of  the  case,  and  not  weighed  at  all.  No 
exceptions  were  takea  to  the  charge  upon  this  evidence,  but  the 
respondent's  counsel  claimed,  that  the  court  should  have  excluded 
it  from  the  consideration  of  the  jury. 

The  respondents  excepted  to  the  following  portion  of  the 
charge  to  the  jury : 

The  court  told  the  jury  that  if  they  found,  that  Martha  con- 
sented to  have  sexual  connection  with  the  respondent,  Harrison 
Center,  but  in  consequence  of  her  condition  he  was  unable  to 
effect  a  penetration,  and  she  consented  that  the  respondents 
might  use  artificial  means  to  perforate  the  hymen,  and  they  did 
so,  and  thereby  gave  her  a  wound  that  caused  her  death,  though 
not  intending  it,  still  it  would  be  manslaughter,  if  they  were 
guilty  of  such  carelessness  and  negligence,  either  in  the  manner 
of  doing  it,  or  the  instrument  used  for  that  purpose,  as  endan- 
gered the  life  or  personal  safety  of  the  girl. 

The  jury  found  both  defendants  guilty  of  manslaughter. 

Peek  &  Colby,  for  the  respondents. 

H.  W*  Heaton,  state's  attorney,  for  the  prosecution. 

Aldis,  J.  Dying  declarations  are  admitted  in  cases  of  hom- 
icide, both  from  necessity,  and  because  the  near  approach  of 
death  is  supposed  to  impress  the  mind  with  as  solemn  an  obliga- 
tion to  speak  the  truth,  as  would  the  administration  of  an  oath. 
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The  state  of  mind  of  the  perron  making  soon  declarations,  is  to 
be  regarded  ;  it  most  be  that  he  really  believes  that  he  is  soon 
to  die.  Some  of  the  cases  directly  decide  that  ha  must  have  no 
hope  left  of  recovery ,  and  such  is  the  general  tenor  of  the  beaks* 
A  late  decision  in  New  York,  2  Wheeler's  Crim.  Cases  898, 
People  v.  Anderson,  seems  to  hold  that  a  mere,  faint,  lingering 
hope  of  recovery  should  not  exclude  the  declaration.  Without 
entering  upon  any  nice  inquiry ,  whether  such  a  hope  may  coexist 
with  the  settled  belief  of  impending  dissolution,  we  think  it  best 
to  follow  the  old  and  settled  rule,  that  the  declarations  must  be 
made  under  the  full  and  firm  belief  of  near  and  approaching 
death. 

We  may  well  question  whether  the  solemn  impression,  which 
impending  death  brings  upon  the  mind,  would  not  be  materially 
lessened  by  any  hope  of  recovery,  however  slight ;  8  C.  A  P. 
598  and  629. 

Whether  the  declarations  were  made  under  such  belief,  is  a 
question  for  the  court  to  decide.  It  is  not  enough  that  the  evi- 
dence tends  that  way.  The  court  may  not  for  that  reason  admit 
them,  and  leave  it  to  the  jury  to  decide  whether  they  will  or  will 
not  regard  them  But  the  court  is  in  the  ftist  instance  to  be 
satisfied  by  the  proof  that  the  declarations  were  so  made  as  to 
justify  their  introduction  as  evidence. 

In  the  case  at  bar,  the  opinion  of  the  court  on  this  point  is 
not  expressed,  but  the  facts  are  stated,  and  they  remain  for  us 
to  decide  whether  in  law  they  are  sufficient. 

L  As  to  the  declarations  to  Ann  Lyford.  They  were  made 
on  Saturday,  and  the  young  girl  who  made  them  died  on  the 
next  Friday.  The  length  of  time  that  elapsed  between  the 
declarations  and  the  decease  of  the  person  making  them,  we  do 
not  deem  a  fatal  objection.  Death  may  be  believed  to  be  immi- 
nent, and  yet  be  long  deferred.  Cases  are  referred  to  in  the 
elementary  works  on  criminal  law,  where  "  eleven  days  "  and 
"  several  week*  "  were  not  held  so  great  an  interval  of  time  as 
to  exclude  the  evidence.  It  is  the  state  of  mind  of  the  party 
who  makes  the  declarations,  that  furnishes  the  test  of  admissi- 
bility. 

She  said    "she   knew  she   should   die,"    Saeh 
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standing  alome  would  ordinarily  be  entitled  to  great  weight,  mud 
warrant  the  admission  of  the  evidence.  They  might,  however, 
under  seme  circumstances,  be  regarded  as  expressions  wrong 
from  a  person  by  physical  pain,— or  utterances  of  anxiety  and 
alarm,  made  to  hasten  or  secure  sympathy  and  aid,  rather  than 
the  language  of  seal  conviction  and  belief.  But  here  they  do 
not  stand  alone.  She  said  further,  u  tha*  if  she  lived  to  get 
well,  she  would  never  go  to  Mrs.  Center's  again."  This  expres- 
sion shows  the  hope,  if  not  the  expectation,  of  recovery.  When 
taken  in  connection  with  the  further  facts — that  the  physician 
was  called  in  on  that  day  for  the  first  time,  that  he  said  she  was 
sick  of  typhoid  fever,  and  that  neither  he  nor  others  thought  her 
dangerously  sick,  we  think  the  evidence  ought  to  have  been 
excluded. 

2.  The  declarations  to  Ajin  Lyford,  and  to  her  mother,  made 
the  day  before  she  died,  are  objected  to  upon  another  ground—* 
that  they  are  too  vague,  and  do  not  point  distinctly  to  the  cause 
of  her  death.  We  think  this  objection  tenable.  To  Ann 
Lyford  she  said,  when  asked  about  the  cause  of  her  sickness,— 
"  that  she  supposed  she  had  taken  cold/'  "  that  if  she  had 
minded  Mrs.  Hoyt  and  staid  at  home,  she  should  not  have  been 
sick  as  she  was  now,"  "  that  if  she  lived  to  get  well,  she  would 
never  go  there,  (to  Mrs.  Center's,)  again."  None  of  these 
expressions  indicate  that  any  such  injury  had  been  inflicted  upon 
her  as  the  theory  of  the  prosecution  supposes.  It  is  only  by 
remote  inference — by  conjecture,  that  they  can  be  made  to  have 
even  a  seeming  connection  with  any  wrongful  act  as  the  cause  of 
her  death.  They  are  entirely  consistent  with  her  dying  by 
natural  disease — by  catching  cold,  as  she  said.  The  last  expres- 
sion, that  she  would  never  go  there  again,  may  most  reasonably 
refer  to  her  regret  at  having  disobeyed  Mrs.  Hoyt,  and  her  inten- 
tion to  obey  her  in  future. 

When  her  mother,  referring  to  her  sickness  and  its  cause,  said 
to  her,  "  my  stepmother,"  one  of  the  respondents,  "  is  the  cause 
of  this,"  she  said,  "  Harry,  Harry,"  referring  to  the  other 
respondent  Now  if  this  had  been  all  she  said,  it  would  not  be 
unreasonable  to  understand  that  she  meant  that  Harry  was  the 
cause  of  this,  and  thus  the  declaration,  in  connection  with  the 
25 
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other  evidence,  would  have  been  admissible.  Bat  the  witness 
says  further,  "  that  was  all  she  said  that  I  could  understand/' 
implying  that  she  said  more  in  the  same  connection,  which  she 
could  not  understand.  Now  the  rest  of  the  sentence,  if  it  could 
have  been  understood,  might  wholly  have  exculpated  Harry 
from  all  connection  with  the  cause  of  her  death  We  can  not 
.  tell  what  she  did  say,  nor  what  she  meant  by  the  words  that 
were  understood.  The  prisoner  is  entitled  to  the  benefit  of  the 
doubts  which  thus  arise. 

The  rule  that  dying  declarations  should  point  distinctly  to  the 
cause  of  death,  and  to  the  circumstances  producing  and  attend- 
ing it,  is  one  that  should  not  be  relaxed.  Declarations  at  the 
best  are  uncertain  evidence',  liable  to  be  misunderstood,  imper- 
fectly remembered,  and  incorrectly  related.  As  to  dying  decla- 
rations, there  can  be  no  cross  examination.  TJie  condition  of 
the  declarant,  in  his  extremity,  is  often  unfavorable  to  clear 
recollection,  and  to  the  giving  of  a  full  and  complete  account 
of  all  the  particulars  which  it  might  be  important  to  know. 
Hence  all  vague  and  indefinite  expressions — all  language  that 
does  not  distinctly  point  to  the  cause  of  death,  and  its  attending 
circumstances,  but  requires  to  be  aided  by  inference  or  supposi- 
tion, in  order  to  establish  facts  tending  to  criminate  the  respon- 
dent, should  be  held  inadmissible. 

The  conversation  between  Mr.  and  Mrs.  Center,  overheard 
by  a  witness  who  was  in  an  adjoining  room,  does  not  belong  to 
that  class  of  confidential  communications  which  the  law 
excludes. 

As  to  the  remaining  point — the  charge  of  the  court  as  to  the 
negligence  which  would  make  the  respondents  guilty  of  man- 
slaughter, while  engaged  in  the  perpetration  of  an  indecent  and 
immoral  act,  we  are  satisfied  that  it  was  entirely  right.  The 
case  of  Bex  v.  Van  Bxitckdl,  3  Carr.  &  P.  629,  has  no  applica- 
tion. That  was  the  case  of  a  physician  performing  an  opera- 
tion upon  a  patient,  with  intout  to  cure  him.  He  was  engaged 
in  a  lawful  employment,  and  endeavoring  to  render  a  beneficial 
service  to  his  patient.  Here  the  act  was  unlawful,  if  not 
criminal. 

Judgment  reversed,  and  case  remanded  for  a  new  trial. 
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George  W.  Collamer  v.  N.  C.  Page  and  Orange  Fifield. 

Replevin.     Judgment  for  Return.     Jurisdiction.     Costs. 

If  a  court  has  no  jurisdiction  over  the  subject  matter  of  an  action,  it  can  ren- 
der no  legal  judgment  in  it,  not  even  for  the  defendant  to  recover  his  costs, 
except  when  expressly  authorized  so  to  do  by  statute. 

But  where  an  action  Is  brought  iu  the  wrong  town  or  county,  there  is  not  a 
want  of  jurisdiction  of  the  subject  matter  of  the  suit,  but  only  an  irregular- 
ity in  the  process,  and  this  objection  must  be  taken  while  the  cause  is  pend- 
ing, or  the  judgment  will  be  valid. 

An  action  of  replevin  was  brought  in  a  county  where  one  of  the  parties 
resided,  but  not  the  county  where  the  property  replevied  was  detained,  and 
for  this  reason  the  action  was  dismissed  on  motion.  Held,  that  notwith- 
standing this  disposition  of  the  cause,  the  court  had  jurisdiction,  and  it 
was  their  duty,  to  render  a  judgment  for  a  return  to  the  defendant  of  the 
property  replevied,  without  any  proof  of  his  right  to  have  the  property 
restored,  and  without  any  formal  plea  or  avowry  by  the  defendant;  and 
that  the  plaintiff  had  no  right  to  contest  such  a  judgment  on  the  ground 
that  he  owned  the  property. 

But  a  judgment  for  a  return  of  the  property,  under  such  circumstances,  is 
not  conclusive  of  the  right  of  ownership  of  the  defendant  thereto.  That 
question  may  be  tried  in  another  action. 

But  after  a  dismissal  of  the  action  for  some  ground  not  relating  to  the  merits 
of  the  case,  the  defendant  is  not  entitled  to  have  his  right  to  damages  for 
the  taking  and  detaining,  or  improper  use  of  the  property  replevied,  tried 
or  adjudicated. 

Replevin  for  one  hundred  and  thirty-five  sheep,  alleged  in 
the  writ  to  belong  to  the  plaintiff,  who  resided  in  Montpelier,  in 
Washington  county,  and  to  have  been  taken  and  attached  by  the 
defendant  Page,  a  resident  of  Washington  county,  and  by  the 
defendant  Fifield,  a  resident  of  Orange  county.  The  writ  was 
made  returnable  to  the  Washington  County  Court.  From  the 
officer's  return  upon  the  writ,  it  appeared  that  he  found  and 
replevied  the  sheep  in  Orange  county,  at  the  residence  of  the 
defendant  Fifield. 

The  defendants  filed  a  motion  to  dismiss  the  action,  on  the 
ground  that,  as  it  appeared  from  the  writ  and  officer's  return, 
that  ^e  sheep  were  detained  in  Orange  county  when  replevied, 
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and  that  therefore  the  writ  should  have  been  made  returnable  to 
the  Orange  County  Court. 

The  county  court  sustained  the  motion,  and  dismissed  the 
action. 

The  defendants  thereupon  moved  for  a  judgment  for  a  return 
oi  the  property  replevied,  and  also  for  damages,  alleging  that 
one  Cutler  was  the  owner  of  the  sheep  replevied,  and  that  they 
had  been  attached  by  the  defendant  Page  upon  a  writ  in  favor  of 
the  defendant  Fifield  against  Cutler  ;  that  Page,  after  attaching 
them,  placed  them  in  Fifield's  hands  for  safe  keeping,  where 
they  remained  until  replevied  by  the  plaintiff ;  that  Fifield  had 
recovered  judgment  in  his  suit  against  Cutler,  and  had  taken  out 
execution  thereon,  and  placed  it  in  Page's  hands  for  collection, 
and  that  the  execution  had  been  returned  unsatisfied  and  was 
yet  unpaid. 

To  this  motion  the  plaintiff  answered  that  Cutler  never 
owned  the  sheep,  but  that  they  belonged  to  the  plaintiff. 

On  the  hearing  of  the  motion  for  return  and  for  damages,  the 
defendants  claimed,  and  offered  to  Bhow,  that  since  the  sheep 
were  replevied  in  this  action,  the  plaintiff  had  sheared  the  sheep, 
and  sold  the  wool,  and  received  the  pay  for  the  same,  and 
claimed  hat  the  value  of  the  wool  so  sold  should  be  included  in  the 
damages  to  be  by  them  recovered,  and  that  they  were  entitled  to 
a  judgment  for  a  return  of  the  property  without  introducing  any 
evidence  of  ownership  or  right  of  possession  in  them. 

The  plaintiff  objected  to  the  evidence  offered  by  the  defen- 
dants as  to  the  shearing  of  the  sheep  and  sale  of  the  wool,  and 
the  court  rejected  it,  to  which  the  defendants  excepted. 

The  plaintiff  claimed, 

1st.  That  there  could  be  no  judgment  for  return  of  the  pro* 
perty  or  damages  in  a  case  like  this,  where  the  action  is  dis- 
missed on  tho  defendants'  motion. 

2nd.  That  if  any  judgment  for  return  or  damages  could  be 
rendered,  it  could  only  be  rendered  upon  evidence  introduced  by 
the  defendants,  showing  the  right  of  property  and  possession  in 
them,  and  that  the  burden  of  proof  of  such  right  was  on  the 
defendants. 

3rd,   That  if  prima  facie  the  defendants  were  entitled  to  such. 
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jndfcmeut,  the  plaintiff  had  a  right  to  show  by  evidence  that  the 
right  of  property  and  possession  at  the  time  the  property  was 
replevied,  was  and  still  continued  in  the  plaintiff,  and  not  in  the 
defendants,  and  thereby  prevent  such  judgment ;  and  the  plain* 
tiff  offered  evidence  to  prove  this  fact. 

To  the  introduction  of  this  evidence  the  defendants  objected, 
and  the  court  excluded  it,  to  which  the  plaintiff  excepted.  The 
court  thereupon  rendered  judgment,  awarding  a  return  of  the 
property,  with  costs  against  the  plaintiff,  and  refused  to  render 
judgment  for  damages,  to  which  both  parties  excepted. 

Wing,  Lund  &  Taylor  and  J.  Collamer,  for  the  plaintiff. 

Peck  &  Cb%,  for  the  defendants. 

Poland,  Ch.  J.  The  plaintiff's  action  having  been  dismissed 
in  the  county  court  on  motion  of  the  defendants,  because  brought 
in  the  wrong  county,  the  plaintiff  insists  that  the  county  court 
had  no  legal  jurisdiction  thereafter  to  award  any  judgment  except 
e  judgment  for  costs. 

The  plaintiff's  counsel  have  referred  us  to  numerous  authori- 
ties, where  it  has  been  held  that  if  the  court  have  no  jurisdiction 
over  the  subject  matter  of  a  suit,  they  can  render  no  legal  judg- 
ment in  it,  not  even  for  the  defendant  to  recover  hie  costs,  unless 
Authorized  by  express  statute 

The  position  is  well  founded,  both  upon  Authority  .and  reason. 

The  authorities  all  agree  that  when  a  court  have  no  jurisdic- 
tion over  the  subject  matter  of  an  action,  if  the  defendant 
appear  and  answer  to  it,  and  make  no  objection  to  the  juris- 
diction, and  the  action  proceed  to  final  judgment,  the  judgment 
itself  is  void  ;  the  objection  can  not  be  waived. 

Was  the  ground  of  the  dismissal  of  this  action  really  an 
objection  to  the  jurisdiction  of  the  court,  over  the  subject  matter 
of  the  action  ?  or  an  objection  to  the  process,  an  irregularity 
which  might  be  waived,  or  if  not  made,  and  the  action  proceeded 
.to  a  judgment,  such  judgment  would  be  valid  ? 

The  statute  gives  jurisdiction  of  this  species  of  replevin,  when 
the  value  of  the  property  in  controversy  exnaeflp  twenty  (Joljars, 
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to  the  county  court.  The  statute  also  provides  that  the  writ 
shall  be  returnable  to  the  county  court  for  the  county  in  which 
the  goods  are  detained.  The  action,  being  to  recover  personal 
property,  is  of  a  transitory  character,  and  except  for  this  pro- 
vision of  the  statute,  might  well  be  brought  in  any  county  where 
either  of  the  parties  lived. 

The  general  provision  of  our  statute  in  relation  to  actions 
brought  to  the  supreme  and  county  courts,  is  that  they  shall  be 
brought  in  the  county  where  one  of  the  parties  resides ;  and 
suits  before  Justices  of  the  peace  shall  be  brought  in  the  town 
where  one  of  the  parties  lives  ;  but  it  was  never  supposed  that, 
if  brought  in  some  other  county,  or  town,  it  was  a  case  of 
want  of  jurisdiction,  so  that  if  the  action  proceeded  to  judg- 
ment, the  judgment  would  be  void ;  University  of  Vermont  ▼« 
Jomn,  21  Vt.  52. 

We  regard  this  case  as  being  precisely  of  the  same  character, 
and  that  the  ground  on  which  this  case  was  dismissed,  was  an 
Objection  to  the  particular  process,  and  not  a  lack  of  jurisdic- 
tion over  the  subject  matter. 

In  Hall  v.  Gilmore,  40  Maine  578,  under  a  statute  precisely 
like  ours  in  this  respect,  it  was  decided,  that  if  the  suit  be 
brought  in  the  wrong  county,  the  error,  to  be  available  to  the 
defendant,  must  be  shown  in  abatement.  The  error  of  the 
plaintiff's  counsel,  on  this  point,  consists  in  confounding  the  two, 
and  in  some  of  the  cases  read,  the  distinction  seems  not  to  have 
been  very  clearly  taken. 

It  is  said,  however,  that  whether  this  was  really  an  objection 
to  the  jurisdiction  over  the  subject  matter  of  the  action,  or  not, 
the  county  court  dismissed  it  for  want  of  jurisdiction,  and  hav- 
ing done  so,  the  case,  was  then  beyond  their  power  to  make  any 
further  order,  or  render  any  further  judgment. 

This  objection  does  not  appear  to  us  to  be  formidable.  The 
real  question  is,  was  the  defect  one  of  want  of  jurisdiction  over 
the  subject  matter.  If  it  was,  then  the  court  could  give  no  judg- 
ment except  for  costs.  If  it  was  not,  then  the  court  might  pro- 
ceed to  render  any  further  judgment,  which  the  position  of  the 
case  warranted.  A  suit  is  nojmore  out  of  court,  or  beyond  the 
power  of  the  court,  to  perfect  and  enter  the  proper  judgment, 
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when  dismissed,  than  it  is  when  the  suit  is  abated,  or  a  judg* 
merit  of  nonsuit  entered,  either  voluntarily,  or  by  direction  of  the 
court.  It  is  not  material,  as  we  think,  by  what  name  the  deter- 
mination of  the  snit  was  called,  so  far  as  affects  the  power  of 
the  court  to  perfect  the  judgment. 

The  plaintiff  insists,  that  the  judgment  given  for  a  return  of 
the  property  repleved,  in  favor  of  the  defendants,  was  unwar- 
ranted, because  the  cause  was  not  terminated  in  either  of  the 
ways  upon  which  the  statute  authorizes  such  a  judgment  to  be 
given.  The  17th  section  of  the  replevin  act  provides  :  "  If  it 
shall  appear  upon  the  nonsuit  of  the  plaintiff,  or  upon  trial,  that 
the  defendant  is  entitled  to  a  return  of  the  goods,  he  shall  have 
judgment  therefor  accordingly,  with  damages  for  the  taking 
thereof  by  the  replevin,  and  costs  of  suit."  The  plaintiff  says 
his  suit  was  not  terminated  either  by  his  becoming  nonsuit,  or 
by  a  trial,  and  therefore  no  judgment  for  a  return  could  be  ren- 
dered by  the  court. 

This  objection  requires  us  to  consider  the  intent  and  meaning 
of  the  statute,  and  especially  of  the  words  by  a  nonsuit  of  the 
plaintiff*  The  statute  introduced  a  new  kind  of  replevin,  or 
applied  the  action  to  an  entirely  new  use,  as  an  action  to  try 
disputed  titles  to  personal  property*  By  its  provisions,  one 
claiming  title  to  personal  property  in  the  possession  of  another, 
also  claiming  title,  proceeds  with  hk  writ  of  replevin  to  divest 
the  one  in  possession,  and  take  the  possession  to  himself,  and  is 
authorized  to  hold  it  until  the  s^it  be  determined. 

If  the  case  bo  tried  upon  the  merits,  then  of  course  the  ques- 
tion of  title,  or  right  of  possession,  is  tried,  and  then  if  the 
title  or  right  of  possession  is  found  for  {ho  defendant,  he  is  enti- 
tled to  a  judgment  for  a  return,  as  a  conclusive  judgment  in 
chiei. 

But  the  framers  of  the  statute  anticipated  that  actions  of  this 
character  might  be  brought,  and  the  possession  of  the  property 
changed  by  the  service  of  the  process,  and  the  suits  be  termina- 
ted in  favor  of  the  defendant,  without  any  trial  upon  the  merits ; 
that  the  process  might  be  defective,  or  the  plaintiff  might  aban- 
don his  suit  without  trial,  and  unless  there  was  a  judgment  for 
a  return,   the  defendant's  property,  or  property  found   in  his 
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possession,  of  which  he  claimed  to  be  the  owner*  wonld  be  left 
in  the  hands  of  the  plaintiff,  and  the  defendant  might  be  wholly 
without  adequate  remedy  to  obtain  its  restoration.  This  they 
intended  to  guard  against,  and  in  such  case  to  put  the  defendant 
in  as  good  a  situation  as  he  was  before.  In  ordinary  cases  the 
(payment  of  the  defendant's  costs  is  supposed  to  do  this,  bat  here 
the  bringing  the  suit  has  taken  the  property  from  him,  and  given 
it  to  the  plaintiff. 

We  think  the  legislature  intended  that  in  such  case  the  plain" 
tiff  should  restore  the  possession  of  the  property  to  the  defen- 
'  dant.  It  is  said  that  the  legislature  used  the  word  nonauit  in  its 
strictest  sense,  as  a  voluntary  abandonment  by  him  of  the  case, 
and  intended,  in  such  event,  to  have  a  judgment  for  a  return 
conclude  the  tide,  and  prevent  it  from  again  being  brought  in 
question. 

But  there  are  many  cases  of  nonsuit,  where  it  is  not  the  vol- 
untary act  oi  the  plaintiff,  but  done  by  order  of  court,  for  the 
failure  or  inability  of  the  plaintiff  to  comply  with  some  order  of 
the  court  Such  cases  would  be  equally  within  the  letter  of  the 
Statute  as  those  when  a  nonsuit  was  voluntarily  entered  by  the 
plaintiff,  but  it  would  be  quite  severe  to  hold  that  in  such  case  a 
plaintiff  must  submit  to  a  judgment  for  a  return,  which  concludes 
him  from  ever  again  setting  up  his  title  to  property  which  law- 
fully belongs  to  him,  and  £e  title  to  which  has  not  been  tried  at 
all  m  his  suit  which  has  failed.  If  the  suit  be  abated,  or  dis- 
missed, or  quashed,  for  some  defect  or  irregularity  in  the  pro- 
cess* h  there  not  precisely  the  same  necessity  for  protecting  the 
defendant,  and  requiring  the  property  to  be  replaced,  as  before, 
in  his  possession,  as  if  the  suit  ended  either  by  a  voluntary  or  a 
compulsory  nonsuit  ?  It  is  not  reasonable  to  suppose  that  the 
makers  of  the  statute  intended  he  should  have  a  judgment  for  a 
restoration  of  the  property  in  the  one  case,  and  intended  to  deny 
it  in  the  other. 

We  think,  donstruing  the  language  of  the  statute,  in  connec- 
tion with  the  apparent  object  and  intent  of  the  legislature,  and  the 
mfechief  they  intended  to  prevent,  that  the  meaning  is  apparent ; 
that  if  on  a  trial  the  defendant  is  entitled  to  the  property,  he 
shall  naVe  a  judgment  for  a  return ;  and  i£  through*  the  fault  of 
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the  plaintiff,  either  by  bringing  a  defective  suit,  or  by  abandon- 
ing it  voluntarily,  or  through  failure  to  comply  with  the  rales 
ftfad  orders  of  the  court,  the  enit  is  determined  against  the  plain* 
tidf,  without  a  trial,  so  that  the  defendant  has  no  opportunity  to 
*bow  his  right,  then  the  plaintiff  shall  be  adjudged  to  restore 
the  property  to  the  possession  of  the  defendant,  from  whom  he 
replevied  it. 

The  action  of  replevin,  as  an  adversary  suit  to  try  the  title  to 
personal  property,  was  adopted  in  some  of  the  other  states  ear* 
lier  than  here,  and  the  general  features  of  our  statute  are  likft 
those  of  Connecticut  and  Maine,  especially  of  the  latter  state- 
The  Connecticut  statute  provides,  that  "  if  the  plaintiff  fails  to 
make  out  a  title  to  the  goods  replevied,  there  shall  be  a  Judg- 
ment for  a  return.  In  Fleet  v.  Lochwood,  17  Conn.  233,  the 
defendant  pleaded  in  abatement  of  the  action,  the  want  of  a 
bond  for  securing  costs,  the  plaintiff  being  a  non-resident  of  the 
state,  and  the  plea  was  sustained,  and  the  suit  abated,  and  it 
Was  held  that  the  defendant  was  entitled  to  a  judgment  for  a 
return. 

The  Maine  statute  is,  "  that  if  it  shall  Appear  upon  the  non- 
suit of  the  plaintiff,  or  upon  a  trial  or  otherwise,  that  the  defen- 
dant is  entitled  to  a  return,"  Ac. 

In  Greeley  v.  Currier,  39  Maine  516,  the  writ  of  replevin  was 
abated  on  motion  of  the  defendant,  for  a  defect  in  the  replevin 
bond,  and  on  motion  of  the  defendant,  judgment  was  rendered  for" 
a  return. 

The  plaintiff  insists,  also,  that  the  county  court  erred  in  ren- 
dering a  judgment  for  a  return  in  favor  of  the  defendants,  with" 
out  proof  of  their  title,  or  right  to  have  the  property  restored, 
and  especially  that  there  was  error  in  the  county  court,  in 
refusing  to  allow  the  plaintiff  to  contest  the  right  of  the  defen- 
dants to  a  return^  by  evidence  that  he  was  the  owner  of  the 
property. 

In  the  case  cited  from  Connecticut,  judgment  for  a  return  Was 
rendered  on  the  abatement  of  the  suit,  without  any  evidence, 
though  it  was  argued,  that  the  plaintiff  had  not,  in  the  language 
of  their  statute,  failed  to  make  out  a  title  to  the  property,  because 
that  ^tfettion  had  not  been  tried.    But  the  court  said  that  by 
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bringing  a  defective  suit,  it  was  the  plaintiff's  fault  that  the 
title  could  not  be  tried,  and  that  therefore  he  should  restore  the 
property,  and  place  the  defendant  in  statu  quo,  and  then,  if  he 
chose,  bring  a  new  action.  The  opinion  of  the  court  in  this 
case  is  referred  to  as  a  clear  and  sound  exposition  of  the  nature, 
object,  and  course  of  proceeding,  in  this  species  of  replevin. 

In  the  above  case  of  Greely  v.  Currier ■,  from  Maine,  after  the 
writ  had  been  abated  the  defendant  moved  for  a  judgment  for 
return,  which  the  plaintiff  resisted,  claiming  that  the  defendant 
was  not  entitled  to  have  such  judgment,  except  on  proof  of  his 
title,  and  offering,  as  here,  to  prove  his  own  title ;  the  court 
excluded  the  evidence,  and  gave  a  judgment  for  a  return.  It 
was*argued  there,  as  here,  that  the  words,  4<  if  it  shall  appear" 
dec,  in  the  statute,  were  equivalent  to  saying,  if  it  shall  appear 
by  evidence.  Rigs,  J.,  who  delivered  the  opinion  of  the  court, 
on  this  point,  said,  "  How  shall  it  be  *  made. to  appear  ?'  Clearly 
not  by  the  production  of  testimony,  when  the  plaintiff  is  out  of 
court.  That  would  authorize  a  party  to  try  a  question  of  title 
before  the  court  without  a  writ,  and  without  a  bond,  which  the 
defendant  has  a  right  to  have  tried  by  jury,  after  a  sufficient 
bond  has  been  filed,  and  legal  service  made  of  the  writ.  It  did 
appear  from  this  fact,  that  the  property  had  been  taken  without 
legal  authority,  and  that  the  defendant  was  eutitled  to  a  return.'1 
It  is  not  claimed  that  the  Maine  statute  differs  at  all  from  ours, 
so  far  as  regards  the  defendant's  right  to  a  judgment  for  a  return 
without  evidence,  or  the  plaintiff 's  right  to  contest  it  by  evidence  J 
so  that  this  case  is  precisely  to  the  point. 

The  object  of  the  plaintiff  in  an  action  of  replevin  of  this 
character,  is  to  obtain  possession  of  the  property,  and  establish 
his  right  to  retain  it,  and  it  would  be  singular  that  when  his 
action  turns  out  to  be  so  defective,  or  irregular,  that  the  court 
dismiss  or  abate  it,  he  should  be  allowed  to  proceed  with  his 
evidence  and  establish  his  title,  and  thus  have  the  sai  ie  benefit 
and  advantage,  as  if  his  suit  had  been  regular,  and  on  trial  deter* 
mined  in  his. favor. 

It  is  also  objected  by  the  plaintiff,  that  if  the  defendant  would 
entitle  himself  to  a  judgment  for  a  return,  his  right  to  the  pro* 
party  ought  to  be  set  out  in  a  formal  plan  or  avowry,  even  if  the 
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same  can  not  be  traversed  or  tried.  But  the  decisions  seem  to 
be  otherwise.  In  the  case  cited  from  Connecticut,  the  plea  in 
abatement  contained  no  prayer  for  a  return,  nor  was  any  written 
plea  or  motion  for  a  return  filed,  and  it  was  held  none  was 
necessary. .  In  GreeJy  v.  Currier,  after  the  writ  was  abated,  the 
defendant  filed  a  motion  for  a  return,  and  this  was  held  sum* 
cient.  The  same  was  held  in  McArthur  v.  Lane,  15  Maine 
245.  It  has  not  been  claimed  that  a  judgment  for  a  return  of 
the  property  to  the  defendant,  under  the  circumstances  of  this 
case,  would  be  conclusive  of  the  title,  so  that  the  plaintiff  could 
not  after  a  return,  bring  another  action  of  replevin  for  it,  or  any 
other  appropriate  action  to  try  his  till ».  The  authorities  seem 
to  be  clear,  that  the  effect  of  such  judgment,  when  the  case  is 
not  tried  on  the  merits,  is  only  to  restore  possession  to  the 
defendant. 

It  is  manifest,  from  the  nature  of  the  case,  that  this  must 
be  so.  The  judgment  for  the  return  is  a  mere  incident  of  the 
principal  judgment,  which  makes  a  determination  of  the  cause. 
When  that  is  upon  trial,  and  upon  the  merits,  so  as  to  be 
conclusive,  then  the  judgment  for  a  return  is  of  the  same 
character. 

If  the  judgment  for  the  defendant  is  merely  in  abatement,  or 
of  that  character,  it  is  only  an  end  of  that  particular  action,  and 
no  bar  to  the  commencement  of  another  for  the  same  cause,  and 
if  such  judgment  be  followed  by  a  judgment  for  a  return,  it  is 
of  the  same  character. 

But  the  plaintiff  says  that  it  may  be,  that  ho  is  unable  to 
return  the  property  upon  this  judgment,  and  if  so,  that  the 
defendant  may  follow  up  his  judgment  for  a  return,  by  a  writ  of 
return,  and  a  writ  of  reprisal,  and  thereby  he  may  be  made  to 
pay  the  value  of  the  property,  and,  in  effect,  such  judgment  will 
become  conclusive.  These  provisions  in  the  statute  in  relation 
to  the  writ  of  return,  and  writ  of  reprisal,  aud  the  proceedings 
under  them,  were  evid<  ntly  drawn  to  meet  cases,  where  the  judg- 
ment for  a  return  was  upon  the  merits.  Whether  they  can  be 
resorted  .to  in  a  case  where  the  judgment  is  not  so,  but  of  a 
merely  interlocutory  character,  need  not  be  now  determined,  as 
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such  question  is  not  before  us  for  decision.  If  it  should  be  held 
that  they  do  apply,  and  the  result  be  that  the  plaintiff*  by  aa 
unfortunate  mistake  in  his  wit,  becomes  embarrassed  by  the 
result,  it  would  only  prove,  that  some  further  legislation  fa 
needed  to  make  this  branch  of  replevin  do  exact  justice  in  all 


It  is  agreed  that  the  defendant  needs  no  such  judgment  fot 
his  protection,  that  he  has  a  full  remedy  on  the  replevin  bond,  o* 
by  Tesorting  to  a  new  action  himself,  to  regain  the  property,  at 
damages  for  taking  and  detaining  it  from  him. 

It  seems  clear,  that  in  order  to  entitle  the  defendant  to  any 
remedy  on  the  bond,  for  not  returning  the  property,  he  muat 
first  have  a  judgment  for  a  return. 

That  is  the  very  language  of  the  condition  of  the  bond,  "  to 
return  the  property,  in  case  such  shall  be  the  final  judg- 
ment." 

In  Petti/grove  v.  Hoyt  et  aL,  11  Maine  66)  it  was  decided  thai 
in  an  action  on  such  a  bond,  the  plaintiff  had  no  remedy  for  not 
returning  the  property,  unless  he  had  obtained  a  judgment  for  a 
return.  The'  correctness  of  this  decision  can  not  be  doubted^ 
And  the  suit  may  be  dismissed  or  abated  for  the  reason,  that 
there  is  no  bond,  when  the  defendant  can  have  no  such  remedy* 
Nor  would  it  be  just  to  compel  the  defendant  to  resort  to  a  suit 
to  regain  possession  of  property,  which  had  been  taken  from  him 
by  process  so  irregular,  that  the  title  could  not  be  tried  upon  it* 
We  are  satisfied  that  none  of  the  objections  to  the  proceedings 
of  the  county  court  in  giving  a  judgment  for  a  return,  are  valid* 
and  that  the  judgment  was  so  far  correct. 

But  the  defendants  insist  that  they  were  also  entitled  to  have 
a  judgment  for  damages ;  that  the  plaintiff,  while  in  possession 
of  the  sheep  replevied,  had  taken  the  fleeces  from  them,  and  that 
the  defendants  were  entitled  to  a  judgment  in  damages  for  the 
TOfoe  of  the  wool.  The  county  court  denied  this  motiou,  and  to 
this  the  detendants  except.  In  arguing  this  question  the  defen* 
dants'  counsel  proceed  upon  the  basis  that  the  judgment  for  a 
return  is  conclusive  of  the  title v  and  that,  as  it  has  been  decided 
that  the  defendants  own  the  sheep,  they  are  also  entitled  to  have 
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pay  for  the  wool.  It  is  just  here  that  the  mistake  is  in  the  re*» 
sotting :  it  has  not  been  decided  that  the  defendants  own  the  pro- 
perty, only  that  as  it  was  irregularly  taken  out  of  their  possession, 
the  possession  shall  be  restored  to  them.  The  disputed  question 
of  title  is  still  tfndecided.  It  is  not  denied  by  the  defendants' 
counsel  that  a  judgment  for  damages  would  be  conclusive, 
and  they  can  suggest  no  mode  by  which,  if  the  plaintiff  is  com- 
pelled to  pay  such  judgment,  he  can  ever  be  entitled  to  recover 
it  back,  even  if  in  another  action  he  should  establish  his  title  to 
the  sheep  It  is  clear  to  our  judgment,  that  such  a  consequence 
should  not  follow  from  the  failure  of  his  suit  for  a  mere  irreg- 
ularity. 

There  seems,  too,  to  be  a  difficulty  in  trying  such  a  question, 
upon  evidence,  after  the  suit  is  ended.  In  the  ca&e  above  cited 
from  Maine,  Mc Arthur  v.  Lane,  after  the  writ  was  abated,  the 
defendant  moved  for  a  return,  which  was  ordered  to  be  made. 
The  defendant  also  claimed  a  judgment  for  damages,  but  this 
the  court  refused  to  allow.  The  court  said :  "  no  damages 
can  be  allowed,  as  there  is  no  issue  upon  which  they  can  be 
estimated." 

There  exists  tho  same  'difficulty  in  this  case,  and  there  is 
something  strangely  incongruous,  in  rendering  a  final  judgment 
for  damages  against  a  party  for  taking  property,  the  title  to  which 
is  disputed,  where  the  same  has  not  been  settled,  and  the 
party  is  still  at  full  liberty  to  litigate  the  title. 

The  subject  has  been  fully  discussed,  as  to  what  remedy 
the  defendants  have,  to  ^recover  their  damages,  which  they  are 
clearly  entitled  to,  in  case  they  have  the  right  to  hold  the 
sheep.  This  question  is  not  presented,  so  that  it  need  be 
decided  here. 

In  this  particular  case,  there  would  not  seem  to  me  any  good 
reason  why  the  defendants  might  not  have  their  remedy  on  the 
bond  for  not  returning  the  wool,  which  was  a  part  of  the  sheep, 
when  replevied  by  the  plaintiff.  However  this  may  be,  if  the  # 
defendants  were  legally  entitled  to  hold  the  sheep'  and  the  wool, 
no  doubt  is  expressed  by  their  counsel  that  they  can  maintain 
some  action  at  law  to  recover  it,  and  although  it  is  said  they 
might  fail  to  get  satisfaction  by  reason  of  the  want  of  ability  in. 
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the  plaintiff  to  respond  to  the  judgment,  we  think,  they  should 
rather  incur  that  risk,  than  that  they  should  have  a  final  judg- 
ment for  it,  while  the  question  of  ownership  is  unsettled. 

The  judgment  is  affirmed,  but  as  both  parties  excepted,  and 
neither  party  has  prevailed  on  his  exceptions,  no  costs  are 
allowed  in  this  court. 


B.  Fairchild  and  Lyman  Burgess  v.  Linus  Bascomb  and 
others,  heirs  of  Eliza  B.  Clark,  deceased. 

Evidence.       Experts.      Insanity.       Will.      Guardian.      Probate 

Court. 

It  seems  that  physicians  in  general  practice,  and  nurses  accustomed  to  attend 
the  sick,  are  experts,  in  respect  to  the  mental  capacity  of  sick  persons. 
Alius,  J. 

Therefore,  npon  the  trial  of  the  question  of  the  insauity  of  a  testatrix,  it 
seems  it  would  be  proper  to  describe  to  such  a  physician  or  nurse  the  symp- 
toms and  condition  of  the  testatrix,  when  the  will  was  executed,  as  dis- 
closed by  testimony,  and  to  ask  the  witness  what  measure  of  mental 
capacity  such  a  person  would,  in  his  opinion,  possess,  at  so  short  an  interval 
before  death  as  that  which  elapsed  between  the  execution  of  the  will  and 
the  death  of  the  testatrix.    Aldis,  J.  ' 

But  it  seems  that  a  physician  who  for  more  than  thirty  years  has  devoted  his  - 
attention  almost  exclusively  to  the  treatment  of  Insane  persons,  would  not 
be  an  expert  whose  testimony  in  reply  to  such  an  inquiry  would  be  compe- 
tent, because  the  inquiry  relates  to  the  mental  capacity  of  a  person  not 
previously  insane,  but  in  an  enfeebled  physical  condition  of  long  duration, 
and  just  about  to  die.    Aldis,  J. 

In  a  trial  involving  the  question  of  the  sanity  of  a  person,  a  medical  witness 
who  has  heard  the  testimony,  may  give  his  opinion  as  to  such  person's 
sanity  or  insanity,  as  indicated  by  any  given  state  of  facts,  so  long  as  such 
facts  are  warranted  by  the  evidence,  and  are  not  conflicting. 

But  where  facts  on  one  side  conflict  with  facts  on  the  other,  they  ought  not 
to  be  incorporated  in  one  quostion,  but  the  attention  of  the  witness  should 
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be  called  to  their  opposing  tendencies,  and  if  his  skill  or  knowledge 
can  famish  the  explanation  which  harmonizes  them,  he  is  at  liberty  to 
state  it 

Therefore,  in  a  trial  involving  the  question  of  the  sanity  of  a  testatrix,  the 
testimony  on  the  opposite  sides  as  to  her  sanity  being  very  conflicting,  the 
following  question,  pnt  to  an  expert  on  the  subject  of  insanity,  was  t eld  to 
be  improper,  as  involving  so  many  facts  that  the  witness  would  be  obliged, 
in  order  10  answer  it,  to  settle  in  his  own  mind  other  disputed  facts  dis- 
closed in  the  testimony ;  in  other  words,  to  assume  the  province  of  the 
jury.  The  questiou  was  as  follows :  "  Jf  the  facta  stated  by  the  witnesses  on 
the  part  of  the  defence  touching  the  physical  condition  of  the  testatrix  and  her 
symptoms  and  conduct,  are  true,  and  the  testimony  of  the  witnesses  on  the  part  of 
the  plaintiffs,  relating  to  her  conduct,  is  also  true,  what,  in  your  opinion,  was  the 
mental  condition  of  the  testatrix  in  respect  to  sanity  or  insanity,  at  the  time  of  the 
execution  of  the  will  9" 

It  is  not  proper  to  inquire  of  a  medical  expert  whether  the  person  in  question 
question  possessed  sufficient  mental  capacity  to  transact  business,  or  to 
make  a  will.  The  question  should  be  so  framed  as  to  require  the  witness 
to  state  the  degree  of  such  person's  intelligence  or  incapacity,  in  the  best 
way  he  can. 

A  witness  having  been  examined  in  respect  to  the  sanity  of  the  testatrix,  it 
was  held  competent  for  the  other  side  to  show,  as  affecting  the  degree  of 
credit  to  be  given  the  witness,  that  a  year  previous  to  the  trial,  the  witness 
had  a  severe  disease  of  the  brain,  and  that  it  had  affected  his  mind. 

When  a  witness  upon  cross-examination  is  inquired  of  in  respect  to  a  new 
subject,  not  connected  with  any  matter  for  which  his  evidence  was  offered 
by  the  party  introducing  him,  the  cross-examining  party  can  not  contradict 
the  reply  of  the  witness  to  such  inquiry. 

Upon  the  question  of  the  validity  of  a  will,  as  relating  to  the  sanity  of  the 
testatrix,  or  undue  influence  upon  her,  it  is  competent  to  show  that  she  had 
brothers  and  sisters  who  were  poor,  for  whom  she  cherished  feelings  of 
affection,  and  of  whose  poverty  she  was  aware,  and  yet  made  no  provision 
for  them  in  her  will;  and  also  that  the  sole  legatee,  her  brother,  was  known 
to  her  to  be  intemperate. 

Held,  also,  that  it  was  competent  to  show  that  for  four  years  before  the  execu- 
tion of  the  will,  during  a  great  portion  of  every  year,  her  conduct,  habits, 
and  conversation  were  strange,  unnatural,  and  different  from  what  they 
were  during  the  previous  years  of  her  life. 

The  false  statements  of  the  sole  legatee,  as  to  the  execution  and  contents  of 
the  will,  held  admissible,  as  having  some  tendency  to  show  undue  influence 
by  him  upon  the  testatrix. 


Digitized  by 


Google 


4#e  GENERAL  TERM, 


Fairchlldetal.  v.  Basoomb  eiaL 


Thetestatrix,  shortly  before  her  death,  made  application  to  have  her  geardfan 
removed.  The  j  ustiees  of  the  peace  appointed  to  examine  into  the  necessity 
of  a  guardian,  made  their  examination,  bat  did  not  make  their  report  till 
after  the  death  of  the  testatrix.  Upon  the  filing  of  their  report,  the  probate 
eoort  decreed  that  Kb*  guardian  be  discharged.  Held,  that  such  repot*  and 
decree  were  void,  and  not  admissible  in  evidence. 

Appbajl  from  the  decision  of  the  probate  court,  disallowing 
an  instrument  presented  for  probate  as  the  last  will  of  Eliza  B. 
Clark. 

The  defences  set  up  in  the  plea  were :  first,  That  the 
instrument  in  question  was  not  the  last  will  of  the  said  Eliza  B. 
Clark ;  secondly,  insanity ;  and  thirdly,  weakness  of  intellect, 
and  undue  influence. 

The  cause  was  tried  by  the  jury,  at  the  April  Term,  1861, 
Pierpoint,  J.,  presiding. 

The  instrument  in  question  was  dated  November  14th,  1858, 
and  purported  to  dispose  of  the  entire  estate,  (amounting,  as  the 
testimony  tended  to  show,  to  some  $7,000  or  $8,000,)  of  the 
testatrix,  to  her  brother,  John  W.  Bascomb,  she  being  a  widow, 
and  leaving  no  issue.  By  the  alleged  will,  the  plaintiffs  were 
appointed  executors. 

After  proof  by  the  plaintiffs  of  the  formal  execution  of  the 
instrument,  the  defendants  offered  testimony  to  prove  that, 
besides  the  said  legatee,  the  testatrix  had  at  the  time  of  the 
execution  of  the  instrument  several  brothers,  and  had  also  sev- 
eral sisters ;  that  two  of  these  brothers  and  two  of  the  sisters 
were  in  destitute  circumstances,  each  having  several  children  ; 
that  the  testatrix  always  entertained  towards  her  brothers  and 
sisters  last  mentioned  feelings  of  friendship  and  affection,  and 
was  aware  of  their  pecuniary  condition*  To  this  testimony  the 
plaintiffs  objected,  but  the  objection  was  overruled  and  the  testi- 
mony admitted,  substantially  in  accordance  with  the   offer. 

The  defendants  also  offered  testimony  to  show  that  for  about 
four  years  previous  to  the  death  of  the  testatrix,  her  conduct, 
habits,  and  conversation  were,  during  a  great  portion  of  the 
time  every  year,  strange  and  unnatural,  and  different  from  what 
they  were  during  the  previous  years  of  her  life.  This  testimony 
was  objected  to  by  the  plaintiffs  as  extending  back  to  a  period 
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insanity  at  the  time  of  making  the  will,  and  several  wjinesaea 
testified  to  her  conduct  during  auch  period,  tending  to  show  tbfi 
testatrix'*  insanity. 

The  testimony  on  both  sides  tended  to  show  tjbat  the  testatrix 
was  about  fifty-four  years  old  when  she  died ;  that  she  was  a 
woman  of  feeble  constitution,  and  that  she  declined  gradually  in 
physical  health  for  many  years  before  she  died ;  that  for  four 
jears  or  more  previous  to  her  death,  she  was  afflicted  with  pul- 
monary disease,  nervous  derangement,  and  general  debility; 
that  at  eight  or  nine  o'clock  on  the  morning  of  her  death,  she 
was  very  low  physically,  and  much  worse  than  she  had  been  for 
some  days  before,  and  continued  sinking  gradually  until  about 
two  o'clock  in  the  afternoon,  when  she  died ;  and  that  she  exe- 
cuted the  will  at  about  fifteen  minutes  before  twelve  o'clock  of 
tlje  day  of  her  death. 

Dr.  William  H.  Rockwell  was  present  in  conrt  during  the 
examination  of  the  witnesses,  and  heard  the  entire  testimony  pn 
both  sides. 

After  the  plaintiffs  had  put  in  their  opening  testimony,  and 
the  defendants  had  put  in  all  their  other  testimony  relating  in 
any  way  to  the  mental  or  physical  condition  of  the  testatrix,  and 
before  the  introduction  of  the  plaintiffs'  rebutting  testimony,  the 
defendants  called  Dr.  Rockwell  as  a  witness,  and  he  testified 
that  he  was  by  education  and  profession  a  physician  and  surgeon . 
that  for  more  than  thirty  years  prior  to  that  time  he  had  devoted 
his  attention  almost  exclusively  to  the  treatment  of  patients  suf- 
fering from  mental  maladies  ;  that  during  the  past  twenty-fiv,e 
years  he  had  been  the  superintending  physician  of  the  Vermont 
Asylum  for  the  Insane  at  Brattleboro,  and  that  during  that  time 
he  had  had  under  his  charge,  as  such  physician,  between  3,000 
and  4,000  insane  patients.  The  defendants  then  inquired  of  this 
witness  as  follows : 

"  Suppose  a  woman  to  die  at  the  age  of  about  fifty-four 
years ;  that  she  had  been  for  fifteen  years  before  her  death  in 
slender  health,  and  for  four  years  before  afflicted  with  pulmo- 
nary disease,  nervous  derangement,  and  general  debility ;  that 
she  should  at  eight  or  nine  o'clock  in  the  morning  before  her 
26 


Digitized  by 


Google 


102  GENERAL  TERM, 


Falrchild  et  al  v.  Bascomb  et  aL 


death  be  found  very  low  physically,  and  considerably  worse  than 
she  had  been  for  days  before  ;  that  she  should  continue  worse 
and  gradually  sinking  until  she  died  at  two  o'clock  in  the  after- 
noon ;  would  she,  in  your  opinion,  possess  sufficient  mental 
capacity  at  a  quarter  before   twelve  o'clock  to  transact  busi- 


ness 


?» 


This  question  was  objected  to  by  the  plaintiffs,  but  the  objec- 
tion was  overruled,  and  the  witness  answered  that  he  thought  it 
possible  that  she  might  be  capable  of  disposing  of  her  property, 
but  it  would  be  a  great  exception  to  the  general  rule  if  she  was. 
The  answer  was  also  objected  to. 

The  defendants  then  put  the  following  question  to  the  witness  : 

"If  the  symptoms  and  indications  testified  to  by  the  other 
witnesses  in  this  case  with  reference  to  Mrs.  Clark  are  proved, 
and  if  the  jury  are  satisfied  of  the  truth  of  them,  was  she  in 
your  opinion  sane  or  insane  during  the  time  that  these  symptoms 
and  indications  took  place  ?  and  if  insane,  what  was  the  nature 
and  character  of  that  insanity  ?  What  state  of  mind  did  those 
symptoms  and  indications  indicate  ?  And  what  would  you  expect 
would  be  her  conduct  during  that  time,  with  reference  to  the 
disposition  of  her  property  ?" 

This  also  was  objected  to  by  the  plaintiffs,  but  the  court  over- 
ruled the  objection,  and  the  witness  answered,  "  that  he  should 
think  she  was  insane  on  two  subjects — viz.,  as  to  her  property, 
and  as  to  living  or  dying/' 

The  defendants  then  inquired  of  the  witness  as  follows  : 

"  If  she  was  insane  during  the  period  of  time  that  the  symp- 
toms spoken  of  were  occurring,  what  would  be  the  probability 
of  her  recovery  ?" 

This  question  was  objected  to  by  the  plaintiffs,  but  the  objec- 
tion was  overruled,  and  the  witness  answered,  that  "  the  proba- 
bility of  recovery  in  cases  of  insanity  depended  considerably 
upon  the  length  of  time  the  patient  has  been  insane.  That 
about  twenty-five  per  cent  of  those,  who  have  been  insane 
one  year,  recover.  Not  over  ten  per  cent,  of  those,  who  have 
been  insane  two  years,  recover,  and  that  where  insanity  has 
existed  for  over  three  years,  it  is  a  rare  thing  for  the  patient  to 
recover." 
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This  question  was  then  put  to  the  witness  by  the  defendants  : 

u  Judging  from  the  facts  Stated  by  the  wituesses,  if  true, 
how  long,  in  your  opinion,  was  Mrs.  Clark  insane  before  her 
death?" 

The  plaintiffs  objected  to  the  question,  but  the  court  allowed 
the  witness  to  answer,  and  he  replied  that,  "  in  his  opinion,  she 
was  insane  from  the  time  Dr.  Hathaway  first  visited  her  in 
August,  1854,  until  her  death." 

The  defendants  then  inquired  of  the  witness : 

u.  Judging  from  the  facts  and  circumstances  detailed  by  the 
witnesses  touching  Mrs.  Clark's  health,  symptoms  and  conduct, 
if  the  jury  should  find  them  to  be  true,  what  was  her  mental 
condition  as  to  sanity  or  insanity  at  the  time  of  the  execution  of 
the  will,  November  14th,  1858  ?" 

The  plaintiffs  objected  to  this  quastion,  but  the  objection  was 
overruled,  and  the  witness  said  that  he  should  think  she  was 
insane. 

The  defendants  then  inquired  of  the  witness  as  follows  : 

"  In  the  mental  condition  that  you  think  Mrs.  Clark  was  in,  if 
the  testimony  is  true,  would  her  mental  disease  be  always  per- 
ceptible?" 

The  plaintiffs  objected  to  the  question,  but  the  court  allowed 
it  to  be  put,  and  the  witness  replied,  that  "  it  would,  if  she  was 
conversed  with  upon  the  subject  on  which  he  thought  her  to  be 
insane."  The  court,  also,  against  the  objection  of  the  plaintiffs, 
allowed  this  witness  to  testify  as  to  the  character  of  Ray's  Med- 
ical Jurisprudence  of  Insanity,  and  of  on  Insanity, 
as  books  of  authority  on  the  subjects  of  which  they  treat,  and 
the  witness  testified  that  they  were  works  of  good  authority  on 
that  subject.  .He  also,  on  cross-examination,  testified  that  cer- 
tain medical  books  which  were  produced  and  shown  to  him  by 
the  plaintiffs,  were  works  of  good  authority  on  the  subject  of 
insanity.  During  the  argument  to  the  jury,  the  plaintiff 's  coun- 
sel read  some  passages  from  the  medical  books  whose  character 
they  had  proved  by  Dr.  R.,  and  the  defendants'  counsel  also 
read,  without  objection,  some  passages  from  Ray's  Medical  Juris- 
prudence of  Insanity. 

Tlie  only  witnesses  examined  on  the  part  of  the  plaintiffs, 
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relative  to  Mrs.  Clark's  mental  symptoms,  or  to  the  condition  of 
her  mind  in  respect  to  sanity  At  insanity  or  imbecility,  were 
Messrs.  Adams,  Johnson,  Berkley,  Fairchild,  Hill,  Lincoln r 
Russell,  Ranslow,  Smith  and  Seger,  and  after  all  the  other  testi- 
mony having  any  bearing  on  the  question  of  the  soundness  or 
unsoundness  of  her  mind,  on  both  sides  of  the  case,  had  been 
put  in,  the  defendants  again  called  Dr.  Rockwell,  and  put  to  him 
the  following  question : 

"  If  the  facts  stated  by  the  witnesses  on  the  part  of  the  defence 
touching  the  physical  condition  of  Mrs.  Clark  and  her  symptoms 
and  conduct  are  true,  and  the  testimony  of  Ranslow,  Adams,. 
Smith,  Johnson,  Seger,  Fairchild,  Hill,  Berkley,  Russell  and 
Lincoln,  relating  to  her  conduct,  is  also  true,  what,  in  your 
opinio c,  was  the  mental  condition  of  Mrs.  Clark  in  respect  to 
sanity  or  insanity  at  the  time  of  the  execution  of  the  will  on  the 
14th  of  November,  1858?" 

To  this  question  the  plaintiffs  objected,  but  the  court  overruled 
the  objection,  and  the  witness  testified,  that  u  he  still  thought 
she  was  insane,  and  that  it  was  impossible  to  reconcile  her 
conduct  as  testified  to  by  the  defendants'  witnesses  with  the  idea 
of  her  not  being  insane  at  the  date  of  the  will." 

The  defendants  also  offered  testimony  tending  to  show  that 
John  W.  Bascomb,  the  legatee,  was  an  intemperate  man,  and 
that  this  was  well  known  to  Mrs.  Clark.  To  this  the  plaintiffs 
objected,  but  the  objection  was  overruled,  and  testimony  tending 
to  show  the  facts  offered  was  received. 

The  defendants  also  offered  to  show  that  on  the  day  after  the 
decease  of  Mrs.  Clark,  John  W.  Bascomb,  the  legatee,  stated  to> 
one  of  his  brothers,  (one  of  the  defendants  in  this  suit,)  that 
he  (J.  W.  Bascomb)  did  not  know  that  Mrs.  Clark  had  made  a 
will,  and  that  in  another  conversation  which  he  had  about  a 
week  afterwards  with  another  brother,  he,  J.  W.  Bascomb,  stated 
the  contents  of  the  will  to  be  different  from  what  they  actually 
were,  and  considerable  less  favorably  to  himself  than  the  fact. 
This  testimony  was  objected  to  by  the  plaintiffs,  but  was  admitted 
by  the  court,  it  appearing  by  the  plaintiffs'  own  showing  that  J. 
W.  Bascomb  was  in  the  house  at  the  time  the  will  was  executed* 
-and  'knew  of  its  execution. 
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Linus  Bascomb,  one  of  the  defendants,  was  called  as  a  witness 
tra  the  part  of  the  defence,  to  show  facts  and  circumstances 
bearing  on  the  mental  condition  of  tlje  testatrix  prior  \o  and  at 
the  time  of  execution  pf  the  instrument  in  question,  and  as  tp 
bis  dealings  with  her  and  of  his  connection  with  her  affairs,  and 
testified  accordingly.  Jn  the  coarse  of  his  examination,  he  was 
inquired  of,  if  he  was  the  person  who  was  appointed  guardian  of 
Mrs.  Clark,  and  in  this  connection  the  defendants  produced  and 
coffered  in  evidence  a  duly  certified  copy  of  the  record  of  said 
Linus*  appointment  as  such  guardian .  To  the  introduction  of  this 
record  the  plaintiffs  objected,  but  the  same  was  admitted  by  the 
«ourt,  to  explain  and  give  character  to  the  acts,  sayings,  and 
proceedings  of  the  said  Linus,  as  testified  to  by  himself  and 
others,  relating  to  the  testatrix  and  her  property,  (but  the  jury 
were  expressly  told  at  the  time,  and  also  in  the  charge,  that  this 
evidence,  or  the  fact  that  a  guardian  had  been  appointed  over 
the  deceased,  was  not  to  have  any  weight  or  to  be  considered  by 
them  in  determining  the  question  of  the  testatrix'  insanity,  that 
ii  was  not  admissible  for  that  purpose,)  it  having  been  stated  by 
the  plaintiffs'  counsel  in  his  opening  statement  to  the  jury  that 
the  said  Linus  had  by  fraud  and  without  the  knowledge  of  the 
testatrix,  procured  himself  to  be  appointed  guardian,  and  had 
unlawfully  and  improperly  interfered  with  her  property  during 
her  lifetime,  and  it  having  already  been  shown  by  the  plain- 
tiffs by  parol  that  the  said  Linus  had  acted  as  her  guardian, 
and  that  proceedings  were  instituted  by  her  to  obtain  his 
removal. 

After  the  examination,  without  objection,  of  one  Hathaway 
as  a  witness  for  the  defendants,  the  plaintiffs  offered  to  show  by 
-one  Fairchild,  (one  of  the  plaintiffs,)  that  a  year  previous  to 
the  trial  Hathaway  had  a  severe  disease  of  the  brain,  and  that 
it  had  affected  his  mind.  This  was  objected  to  by  the  defendants 
and  excluded. 

Hector  Adams,  a  witness  introduced  by  the  plaintiffs,  having 
testified  in  chief  that  he  drew  a  will  for  Mrs.  Clark  at  her  request 
in  July,  1857,  was  inquired  of  on  cross-examination  if  that  will 
was  not  drawn  at  the  request  of  John  W.  Bascomb,  and  if  he, 
the  witness,  did  not  so  testify  in  this  case  before  the  probate 
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court  at  Milton  in  June,  1859  ?  Both  these  questions  having 
been  answered  in  the  negative,  the  defendants  offered  to  show 
that  Adams  did  testify  before  the  probate  court  that  he  drew  the 
will  in  July,  1857,  at  the  request  of  J.  W.  Bascomb.  To  this 
testimony  the.  plaintiffs  objected,  but  the  same  was  admitted* 
The  plaintiffs  also  offered  the  report  ol  the  justices  appointed  by 
the  probate  court  upon  Mrs.  Clark's  application  for  the  removal 
of  her  guardian,  to  inquire  into  the  subject  of  such  application  ; 
also  the  record  of  the  decree  of  the  probate  court,  (both  made 
after  the  death  of  Mrs.  Clark.)  discharging  such  guardian*. 
These  were  objected  to  by  the  defendants  and  excluded. 
To  all  the  above  rulings  of  the  court  the  plaintiffs  excepted* 
No  exceptions  were  taken  to  the  charge  of*  the  court. 

H.  B.  Smith  and  George  F.  Edmunds,  for  the  plaintiffs. 

J.  French  and  E.  R.  Hard,  for  the  defendants. 

Aldis,  J.  The  more  important  points,  raised  upon  the  argu- 
ment, were  as  to  the  questions  put  to  Dr.  Rockwell  as  a  profes- 
sional witness  in  regard  to  the  insanity  of  the  testatrix. 

There  is  no  question  but  that  in  this  case  the  opinion  of  an 
expert  was  admissible  upon  the  question  of  insanity ;  and  that 
such  a  witness  might  testify  as  to  the  nature  and  symptoms  of 
insanity  and  monomania ;  and  as  to  the  facts  proved  by  other 
witnesses  tending  to  show  insanity,  whether  they,  if  true,  did  or 
did  not  indicate  partial  or  total  insanity, — whether  they  indicated 
a  state  of  continuous  insanity,  or  one  with  lucid  intervals- 
occurring  ; — and  whether  the  facts  proved  by  other  witnesses 
tending  to  show  the  deceased  to  have  been  sane  during  the  same 
period,  were  reconcilable  with  the  idea  of  insanity,  and  might 
have  existed  as  proven,  and  yet  the  party  exhibiting  such  appa- 
rent manifestations  of  sanity  have  at  the  time  been  insane.  It 
is  precisely  in  regard  to  such  matters  that  the  skill  of  an  expert 
is  needed.  So  too  it  is  not  questioned  that  the  witness  might 
and  ought  to  have  stated  the  grounds  of  his  opinion, — for  the 
value  of  such  opinions  depends  greatly  upon  the  good  sense  and 
accuracy  of  the  reasons  given  for  them. 
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Neither  is  it  claimed  that  the  expert  had  the  right  to  give  any  . 
opinion  upon  the  evidence — or  as  to  the  preponderance  of  evi- 
dence— or  whether  the  facts  submitted  to  him  for  his  opinion 
were  or  were  not  true. 

Neither,  we  think,  can  it  now  be  questioned  that  hypothetical 
questions  may  be  put  to  such  a  witness,  when  the  hypothesis 
supposes  a  state  of  facts  proved,  or  which  may  be  fairly  claimed, 
to  be  proved  by  the  evidence  of  other  witnesses.  Such  has  been 
the  practice  in  this  State.  It  is  the  practice  in  other  States  and 
in  England  ;  and  it  is  a  matter  of  convenience  and  often  of  ne- 
cessity. But  the  plaintiff  objected  to  the  first  and  last  questions 
put  to  Dr.  Rockwell,  upon  several  grounds  which  we  will  now 
consider. 

I.  It  is  claimed  that  the  subject,  to  which  the  first  question 
pointed,  is  not  a  matter  of  professional  science  and  skill, — that 
it  is  one  upon  which  the  opinion  of  an  unprofessional  person  is 
just  as  good  as  that  of  a  physician  ;-•— that  it  was  not  an  inquiry 
as  to  symptoms  indicating  insanity,  but  as  to  the  effect  of  pulmon- 
ary disease,  nervous  derangement  and  general  debility  upon  the 
mental  capacity  ef  a  person  of  sound  mind. 

On  the  part  of  the  defendants  it  is  claimed  that  the  facts  stated 
in  the  question  related  directly  to  the  insanity  of  the  person. 

The  question  does  not  present  the  case  of  an  insane  person, 
but  of  one  who  has  been  sick  with  '*  pulmonary  disease,  nervous 
derangement  and  general  debility."  The  phrase  u  nervous  de- 
rangement" is  claimed  as  indicating  insanity.  It  attends  insanity, 
but  often  exists  where  persons  are  of  sound  mind.  The 
words,  as  used  in  the  question  and  interpreted  by  the  context, 
preclude  the  idea  that  that  nervous  derangement  was  meant 
which  amounts  to  insanity. 

The  question  therefore  only  supposes  the  case  of  a  sick  woman 
of  sound  mind)  who  for  four  years  had  been  sick  with  pulmon- 
ary disease,  nervous  derangement  and  general  debility,  who  on 
a  given  day  is  very  low,  grows  worse,  gradually  sinks  and  dies 
at  2  P.  M. ;  and,  upon  this  state  of  facts,  inquires  whether  jit 
two  hours  before  death  she  would  possess  sufficient  mental  capa- 
city to  transact  business.  The  question  is  not  whether  the  dis- 
ease would  produce  derangement  of  the  mind  at  two  hours  before 
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death  j  but  whether  by  the  progress  of  that  disease  as  indicated- 
by  the  rymptoms  stated,  her  mental  capacity  would  become  so* 
impaired  or  enfeebled  that  she  would  not  have  mind  enough  left 
to  transact  common  business. 

Persons  who  are  much  accustomed  to  attend  upon  the  sick- 
to  watch  the  progress  of- diseases  to  their  end  and  to  be  with  the* 
dying,  are  by  their  experience  enabled  to  form  a  better  judgment 
as  to  the  course  of  disease  and  its  probable  effect  upon  the  body 
and  mind  in  the  last  hours  of  Kfe  than  others  who  have  no  sucb 
opportunity.  Physicians  who  are  in  general  practice  and  nurses* 
thus  become  experts  in  such  matters,  so  far  as  experience  and 
observation  can  furnish  knowledge.  In  some  diseases  there  is  a 
much  greater  uniformity  in  their  effect  upon  the  mind  and  in  the 
symptoms  wliich  immediately  precede  death,  than  in  others^ 
Thus  in  apoplexy,  inflammation  of  the  brain  and  other  acute  dis~ 
eases  directly  affecting  that  organ,  the  physician  would  expect 
disturbance  or  destruction  of  the  mental  powers  throughout  the 
sickness  and  without  intermission  up  to  the  time  of  death.  Id 
others,  as  in  some  fevers,  the  mind  might  wander  throughout  the* 
violence  of  the  fever,  but  upon  its  abatement  and  for  a  short  time 
before  death  be  festered  to  clearness  and  strength.  Doubtless* 
in  by  far  the  greatest  number  of  maladies  the  mind  is  usually  but 
little  if  at  all  affected  by  disease,  and  the  most  skilful  physician- 
is  wholly  unable  to  tell  beforehand  how  long  the  sick  man  wilt 
retain  his  faculties  and  whether  he  will  or  will  not  have  his  rea- 
son to  the  last.  But  it  can  not  be  questioned  after  all  that 
large  experience  and  observation  in  each  matters  enable  one  to 
judge  better  than  Ordinary  observers  as  to  the  indications  of  spe~ 
eifled  Symptoms  and  the  probable  progress  and  effect  of  diseases- 
upon  the  mind,  and  to  determine  what  diseases  and  what  symp~ 
toms  indicate  suet  effects,  and  what  do*  not. 

We  think  therefore  that  whether  ".  pulmonary  disease,  nervous1 
derangement  and  general  debility"  would,  in  the  progress  of  the* 
disease  as  indicated  by  the  facts  stated  in  the  question  impair 
tins  mental  powers  at  two  hours  before' death,  is  a  matter  upon 
which  the  opinion  of  a  physician,  accustomed  to  attend  each* 
eases  to  their  termination,  might  properly  be  admitted  in  evidence* 
Few  persons  "without  the  aid  of  the  knowledge  derived  from  phy** 
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sicians  and  nurses  would  be  able  to  form  an  opinion  on  the  sub- 
ject. In  most  cases,  however,  there  is  so  little  uniformity  in  the 
effects  of  diseases  upon  the  mind  just  before  death  that  the  mere 
opinion  of  a  physician  as  to  the  matter  would  obviousfy  be  evi- 
dence greatly  inferior  in  value  to  the  actual  observation  of  an 
intelligent  bystander. 

It  is  further  objected  that  the  witness  was  an  expert  only  upon 
the  subject  of  insanity,  and  that  this  was  an  inquiry  as  to  a  dis- 
ease as  to  which  it  was  not  shown  that  Dr.  Rockwell  had  the 
skill  and  knowledge  which  would  make  him  an  expert.  It  is 
plain  that  the  professional  witness  can  be  allowed  to  give  his 
opinion  only  upon  those  very  matters  in  which  he  is  shown  to 
have  special  knowledge  and  skill.  As  to  all  other  matters  he 
stands  in  the  position  of  ordinary  witnesses,  who  are  not  allowed 
to  give  their  opinion  upon  facts  proved  by  other  evidence. 

The  People  v.  Rector,  19  Wend.  576  ;  C.  J.  Tindal  in  Ramadge 
v.  Ryan,  9  Bing.  838 ;  Rambler  v.  Tryan,  7  Serg.  &  R.  90  \ 
Dunham's  Appeal,  27  Conn.  192  j  Hecld  v.  Thirty  45  Maine 
892. 

It  appears  from  the  case  that  Dr.  Rockwell  was  by  education 
and  profession  a  physician  and  surgeon,  and  that  for  more  than 
thirty  years  be  had  devoted  his  attention  almost  exclusively  to 
the  treatment  of  patients  suffering  from  mental  maladies. 

When  a.  physician  thus  devotes  himself  to  a  specialty  in  his 
profession,  it  is  obvious  that  his  skill  and  knowledge  in  those  de- 
partments of  his  profession  which  he  does  not  practice,  must  be 
much  less  than  those  of  physicians  who  do  study  aad  practice  in 
them,  and  be  of  but  little  value  as  a  guide  to  unprofessionsl  per- 
sons. Especially  is  this  to  be  considered,  when  as  in  this  case,  the 
inquiry  is  as  to  the  effect  of  disease  in  its  last  stages  in  impairing 
the  mental  powers  of  persons  of  sound  mind,  when  it  would 
seem  that  the  witness  could  have  had  little  or  no  experience  or 
practice  in  ordinary  diseases  affecting  such  persons  ;  and  no  evi- 
dence appears  to  have  been  given  that  he  in  fact  liad  ever  treated 
the  disease  in  question,  or  observed  its  effects  in  its  last  stages 
upon  persons  of  sound  mind.  The  mere  fact  that  a  person  was 
by  education  a  physician,  if  he  had  not  practised  his  profession, 
we  should  not  deem  sufficient  to  justify  his  admission  as  an  ex- 
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pert.  So  if  he  devoted  himself  exclusively  to  one  branch  of  his 
profession  and  had  had  no  practical  experience  in  that  subject 
matter  to  which  he  was  called  to  testify— as  if  an  oculist  was 
called  to*  testify  about  insanity — we  should  not  deem  him  ad* 
missible.  We  feel  that  such  considerations  have  much  force  in 
regard  to  this  inquiry  put  to  Dr.  Rockwell,  and  the  effect  of  his 
answer  to  it  upon  this  case.  As  the  case  must  be  opened  upon 
other  grounds  we  do  not  pass  upon  this  point. 

II.  It  is  said  that  the  facts  assumed  to  be  true  in  the  last 
question  put  to  Dr.  R*  could  not  all  be  true : — that  the  evi* 
dence  was  conflicting.  We  have  examined  such  minutes  of  the 
testimony  as  have  been  furnished  us,  though  they  are  not  the 
Judge's  minutes  and  are  imperfect. 

The  plaintiff's  testimony  tends  to  show  f  hat  Mrs.  Clark  was 
sane,  had  correct  ideas  as  to  the  amount  and  disposition  of  her 
property,  and  this  up  to  the  time  she  made  her  will. 

The  defendant' 8  testimony  tends  to  show  she  was  insane,  and 
especially  in  regard  to  her  property.  But  m  ne  of  the  plaintiff's 
witnesses  were  present  upon  the  occasions  testified  to  by  the 
witnesses  for  the  defence — nor  were  any  of  the  defendant's  wit* 
nesses  present  upon  the  occasion,  testified  to  by  the  plaintiff's 
witnesses.  It  is  possible  therefore  that  all  the  facts  to  which 
they  testified  on  both  sides  may  have  been  true  ;  although  it  is 
somewhat  difficult  to  believe  that  the  same  woman,  at  periods  of 
time  near  to  each  other,  when  talking  upon  the  same  subject,— 
her  property, — and  that  the  subject  on  which  she  is  alleged  to 
have  been  insane,  should  have  talked  to  one  set  of  witnesses 
rationally  and  to  the  other  wildly  and  insanely.  It  is  possible 
that  she  might  have  been  insane,  and  yet  while  talking  with  the 
plaintiffs'  witnesses  have  appeared  sane,  or  sane,  and  have  ap- 
peared insane  to  the  defendants'  witnesses.  Hence  the  hypoth- 
esis of  the  question  may4>e  true.  But  if  all  the  facts  so  testified  to 
on  both  sides  are  true,  then  the  opinion  that  Mrs.  Clark  was 
insane  must  rest  upon  the  ground  that  the  indicia  of  sanity  were 
consistent  and  reconcilable  with  her  being  insane  at  the  very 
time.  It  was  proper  for  the  witness  to  give  his  opinion  on  this 
point ;  to  state  from  his  knowledge  how  deranged  persons  as- 
sume  the   appearance   of  sanity  even    when  talking  upon   the 
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subject  upon  which  they  are  insane  ;  and  from  what  motives  or 

causes,  and  to  what  extent  and  under  what  circumstances,  they 

will  so  appear,  and   how  likely   this  is  to  happen.     He  might 

point  out  why  the  manifestations  of  sanity  might  not  be"  conclu- 
sive as  to  her  being  sane,  and  how  and  why  such  appearances 

might  be  reconcilable  with  her  insanity. 

It  is  claimed  that  the  question  went  further  and  demanded  of 
him  an  opinion  upon  the  whole  case  equivalent  to  the  finding  of 
a  verdict  by  the  jury. 

The  question  supposed  that  the  whole  evidence  bearing  upon 
the  issue  of  insanity  on  both  sides  was  true,  and,  upon  the  whole 
case  thus  summed  up,  asked  him  to  give  his  opinion  as  to  her 
mental  condition.  It  is  obvious  that  this  is  all  that  a  jury  could 
do,  upon  that  basis.  It  is  saying  not  only  that  the  facts  tending 
to  show  her  sane  may  be  accounted  for  and  reconciled  with  the 
idea  of  her  being  insane,  but  that  they  are  reasonably  to  be  so 
accounted  for.  The  answer  of  the  witness  shows  this  :  "  I  think 
her  insane,  for  it  is  impossible  to  reconcile  her  conduct  as  tes- 
tified to  by  defendants'  witnesses  with  the  idea  of  her  not  beiug 
insane  at  the  time  of  the  will ;"  that  is,  that  the  evidence  to 
show  her  insane  is  so  strong  that  he  considers  it  conclusive  on 
the  point — preponderates  decidedly  over  the  evidence  to  show 
her  sane ;  and  that  the  proofs  for  the  plaintiffs'  must  be  accounted 
for  as  consistent  with  her  insanity,  as  the  other  evidence  can 
not  be  reconciled  with*  her  sanity.  It  seems  to  us  to  be  really 
asking  the  witness  for  his  opinion  as  to  the  preponderance  of  the 
evidence.  A  recurrence  to  the  evidence  seems  to  us  to  make 
this  obvious.  The  plaintiffs'  evidence  tended  to  show  that  but 
a  short  time  before  her  death  she  retained  counsel  and  instituted 
proceedings  to  remove  Linus  Bascomb  from  the  guardianship 
which  she  claimed  he  had  got  by  fraud.  In  these  consultations 
with  her  counsel  and  in  her  examination  at  the  inquest  as  a 
witness  upon  the  subject  of  her  property  and  her  relations  to  her 
brothers  in  regard  to  it — points  upon  which  she  is  claimed  to  have 
been  insane,  she  is  said  to  have  testified  correctly  and  ration- 
ally and  to  have  shown  no  signs  of  insanity,  and  to  have  so  contin- 
ued sane  to  the  time  of  her  will  and  her  death.  The  defendants 
evidence  was  that  her  condition  at  the  inquest  was  fair,  but  that 
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John  W.  Bascomb  stood  near  her  when  testifying  and  shook  hit 
head  at  her  and  expressed  his  feelings  in  other  ways.  It  ia 
obvious  that  the  defendants  would  claim  as  a  fair  inference  from 
this  evidence  that  John  W,  Bascomb's  influence  upon  her  at  the 
inquest,  and  in  regard  to  the  litigation,  made  her  appear  sane  at 
and  about  that  time;  and  thus  these  different  appearances  of 
Mrs.  Clark  could  be  reconciled,  and  yet  she  be  insane.  But  this 
would  of  course  be  contested  by  the  plaintiffs.  Now  Dr.  Rock* 
well's  answer  to  the  question  goes  upon  the  hypothesis  that  the 
appearances  of  sanity  were  true  and  yet  reconcilable  with  in- 
sanity. How  reconcilable  ?  He  does  not  say.  But  it  seems  to 
us  that  the  witness  in  order  to  so  reconcile  them,  must  have  de- 
termined in  his  own  mind  that  she  was  influenced  to  assume  a 
sane  appearauce  by  John  W.  Bascomb  from  the  motive  to 
thereby  prevail  in  the  litigation  with  Linus.  And  thus  the 
question  involved  the  necessity  of  the  witness  fiuding  a  contra* 
verted  fact  in  order  to  reconcile  conflicting  evidence  and  give  his 
professional  opinion.  This  was  not  permissible  to  the  witness^ 
it  was  only  for  the  jury. 

Upon  the  question,  whether  a  medical  witness  called  to  hear 
the  testimony  and  to  testify,  may  give  his  opinion,  upon  the  facts 
testified  to  by  other  witnesses,  as  to  the  insanity  of  the  party, 
the  authorities  do  not  seem  to  be  agreed. 

In  The  Commonwealth  v.  Rogers,  7  Met.  500,'  Shaw,  Ch.  J., 
seems  to  consider  such  an  opinion  admissible  ;„yet  this  decision 
is  accompanied  with  the  caution  that  the  witness  is  not  to  judge 
of  the  truth  of  the  facts  testified  to  by  others. 

In  The  People  v.  Lake,  12  N.  Y.  358,  Hand,  J.,  suggests  that 
the  witness  ought  not  to  give  such  general  opinion  upon  the  case. 
He  says,  "  Before  the  questions  upon  matters  of  science  can 
arise,  the  witness  must  determine  in  his  own  mind  upon  the  truth 
of  the  evidence  which  he  has  heard ;  which  is  not  a  matter  of 
science  but  of  fact  for  the  jury.  -  But  he  may  be  asked  whether 
such  and  such  appearances  were  symptoms  of  insanity,  and 
whether  such  a  fact,  if  it  exist,  is  or  is  not  an  indication  of  insan- 
ity. Upon  principle  it  may  be  doubted  whether,  strictly, 
medical  witnesses  should  ever  give  an  opinion  upon  the  general 
question  of  the  sanity  or  insanity  of  a  prisoner,  as  that  is  a  ques*- 
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tton  for  the  jury."  The  decision  of  that  ease  did  not  turn  upon 
that  point ;  and  it  may  be  observed  that  the  authorities  cited  do 
not  seem  fully  to  sustain  the  opinion  expressed.  In  Norman  v. 
Wells,  17  Wend.  161,  Judge  Cowan  remarks,  "  I  know  that  in 
questions  of  insanity  some  courts  allow  witnesses  to  throw  in 
their  opinions  from  what  they  have  seen  and  heard.  But  I 
always  found  that  such  cases  were  much  better  tried  where 
opinions  were  kept  entirely  out  of  view ;  and  I  have  generally 
excluded  them  except  where  they  came  from  professional  men"  He 
cites  from  Folks  v.  Chad,  3  Doug.  157,  the  language  of  Lord 
Mansfield  that  the  opinions  of  scientific  men,  deduced  from  facts 
which  are  not  disputed,  are  admissible.  In  Mayor  of  N.  Y.  v. 
Pentz,  24  Wend.  672,  Senator  Verplanck  in  a  very  admirable 
opinion  recognizes  the  admissibility  of  such  evidence,  upon  the 
ground  that  "  scientific  opinion  is  in  fact  testimony  to  a  law  of 
nature." 

•  In  Massachusetts  the  earlier  decisions  do  not  disagree  with 

the  opinion  of  Shaw,  Ch.  J.,  in  Rogers'  case. 

In  Hathorn  v.  King,  8  Mass.  S71,  the  facts  were  in  some  re- 
spects like  the  case  at  bar.  The  scrivener  was  called  in  at  11 
A.  M.  The  testatrix  was  then  very  low,  continued  sinking  till 
6  P.  M.,  when  she  made  the  will,  and  died  at  a  quarter  past  8 
o'clock  in  the  evening.  The  opinion  of  her  attending  physicians 
as  to  the  soundness  of  her  mind,  founded  upon  circumstances  and 
symptoms  they  observed,  were  held  admissible.  No  other  ques- 
tion was  presented  by  the  case. 

In  Dickinson  v.  Barber,  9  Mass.  227,  the  depositions  of  medi- 
cal men  stating  opinions  but  no  facts  were  rejected.  The  Court 
observed  that  lk  the  opinions  of  professional  gentlemen  are  not 
to  be  received  as  evidence  unless  predicated  upon  facts  testified 
either  by  them  or  by  others." 

The  case  of  Davis  v.  Mason,  4  Pick.  15G,  may  be  referred  to 
as  illustrating  the  ground  upon  which  the  opinions  of  experts 
upon  the  point  at  issue  are  admitted.  The  question  was  whether 
certain  heaps  of  stones  and  marked  trees  were  monuments  of 
boundaries.  A  skilful  surveyor  testified  to  their  appearance. 
He  was  then  asked  his  opinion  whether  they  were  or  were  not 
boundaries.     This  was  objected  to  as  matter  solely  for  the  jury. 
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The  Court  held  the  opinion  competent  evidence,  because  by  long 
experience  he  had  acquired  skill  in  determining  the  question 
submitted  to  him.  The  witness  might  have  told  how  heaps  of 
stones  and  marked  trees,  designed  as  monuments  of  boundaries, 
usually  appear  and  then  have  described  the  appearance  of  these* 
and  then  have  stopped  without  giving  his  opinion.  But  the 
opinion  of  a  skilful  person,  founded  upon  facts  seen  by  himself, 
often  embodies  the  result  of  facts  and  observations  which  it  is 
difficult  to  describe,  and  which  can  in  no  way  be  so  satisfactorily 
and  naturally  expressed  as  by  giving  his  opinion.  But  when  the 
facts  are  stated  by  another,  there  seems  to  be  less  reason  and 
necessity  for  stiting  opinion  merely;  as  all  the  facts  stated  to 
the  witness  can  be  by  him  stated  singly  or  together,  with  the 
effect  which  they  ought  to  have,  as  proofs,  upon  the  issue. 

In  The  U.  S.  v.  McGlue,  1  Curtis,  C.  C.  R.  1,  physicians 
were  not  allowed  to  give  their  opinions  upon  the  case,  but  only  upon 
known  or  hypothetical  states  of  fact  warranted  by  the  evidence  ; 
because,  says  the  learned  judge,  "the  case,  on  which  any  one 
might  give  his  opinion,  might  not  be  the  case  which  the  jury, 
upon  the  evidence,  would  find* 

In  Spear  v.  Richardson,  37  N.  H.  24,  the  court  hold  that  the 
true  rule  and  uniform  practice  in  New  Hampshire  is  that  the 
expert  may  not  give  his  opinion  upon  the  case,  as  shown  upon 
the  proof;  but  may  upon  a  state  of  acts,  such  as  the  evidence 
tends  to  establish,  hypothetically  stated. 

In  Buffum  v.  Harris,  h  J^ft^.  °4S,  the  expert*  gave  their 
opinions  upon  the  point  at  issue,  but  founded  upon  their  own 
knowledge  of  facts  and  upon  facts  stated  by  others.  The  quea- 
l  ion  was  as  to  the  percolation  of  water  through  the  soil  from  a 
spring — the  experts  knowing  the  soil  ai&  having  knowledge  as 
to  the  percolation  of  water  through  dinV|$nt  soils,  and  assuming 
other  material  facts  hypothetically,  ^T 

In  England  the  following  authorities  bear  upon  the  question. 
Rex  v.  Wright,  1  Russ.  &  Ryan,  466,  is  a  Crown  case  reserved  for 
■the  consideration  of  the  twelve  judges  v  in  which  *•  several  of 
the  judges  doubted  whether  the  witness  could  be  asked  his 
opinion  on  the  very  point  which  the  jury  were  to  decide,  viz ; 
whether  from  the  other  testimony  given  in  the  case  the  act  was 
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in  his  opinion  an  act  of  insanity."  Such  a  question,  in  that 
case,  was  just  equivalent  to  askicg  the  opinion  of  the  witness 
upon  the  testimony  as  to  tho  mental  condition  of  the  prisoner. 

In  Gills  v.  Brown,  9  Carr.  &  Payne,  a  case  of  collision  upon 
the  Thames,  a  sea  captain  was  not  allowed  to  say  whether  the 
conduct  of  tho  captain  of  the  brig  was  right ;  but  his  opinion 
was  obtained  by  asking  him  what  was  the  duty  of  a  captain  under 
certain  specified  circumstances. 

In  Malton  v.  Nesbit,  1  Carr.  &  Payne  70,  case  for  negligence 
in  managing  a  vessel — the  plaintiff's  counsel  wished  to  ask  the 
witness,  whether,  supposing  the  facts  proved  to  have  occurred, 
they  showed  negligence  in  the  captain.  Scarlett  objected. 
Abbott,  Ch.  J.,  held  that  the  plaintiff's  counsel  might  state  to 
the  witness  what  had  been  done,  and  might  ask  him  if  an  officer 
of  competent  skill  would  have  done  so. 

In  Fenwich  v.  Bell,  1  C.  &  K.  312,  a  case  of  collision,  this 
question  was  allowed :  u  whether,  if  the  facts  proved  by  the 
plaintiff  be  true,  he  was  of  opinion  that  a  collision  could  have 
been  avoided  by  proper  care  on  the  part  of  the  defendants." 

In  Jameson  v.  Drinkald,  12  Moore  157,  the  witness  may 
state  to  what  cause  the  accident  is  attributable,  but  not  whether 
the  fault  was  on  one  side  or  the  other. 

In  this  state,  in  Lester  v.  Pittsford,  7  Vt.  158,  Judge  Phelps 
says,  where  mere  opinion  is  required  upon  a  given  state  of  facts, 
that  opinion  is  to  be  derived  from  professional  men. 

In  Morse  v.  Crawford,  17  Vt.  500,  it  is  held  as  well  settled  in 
this  state  that  a  witness  not  a  professional  man,  may  give  his 
opinion  touching  the  insanity  of  a  party,  when  it  is  founded  upon 
facts  within  his  own  knowledge. 

In  Greenleaf  on  Evidence  §  440,  the  author  thus  sums  up  the 
present  state  of  the  law  on  this  subject :  "  The  opinions  of 
medical  men  are  constantly  admitted  as  to  tho  sane  or  insane 
state  of  a  person's  mind,  as  collected  from  a  number  of  circum- 
stances, though  founded  not  on  personal  observation,  but  on  the 
case  itself,  as  proved  by  other  witnesses  on  the  trial.  They  can 
not  give  their  opinions  as  to  the  general  merits  of  the  cause,  but 
only  upon  the  facts  proved.  And  if  the  facts  are  doubtful,  and 
remain  to  be  found  by  the  jury,  it  has  been  held  improper  to  ask 
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an  expert,  who  has  heard  the  evidence,  what  is  his  opinion  upon 
the  ease  on  trial ;  though  he  may  he  asked  his  opinion  upon  a 
similar  ease,  hypothctically  stated." 

A  study  of  the  various  cases  will  show  that  the  form  of  the 
question  is  modified  and  shaped  by  the  courts;  -whether  it  states 
foots,  or  puts  facts  hypothetically,  or  refers  to  the  testimony  of 
witnesses  as  being  true  ;  so  as  to  give  the  witness  no  occasion  or 
opportunity  to  decide  upon  the  evidence,  or  mingle  his  own  ppin- 
ion  of  the  facts,  as  fhown  by  the  evidence,  with  the  facts  upon 
which  he  is  to  express  a  professional  opinion.  This  is  the 
important  point,  and  to  secure  this,  various  forms  of  inquiry 
have  been  adopted.  Hypothetical  questions  may  be  so  put 
as  to  require  the  witness  to  decide  upon  the  evidence,  to  deter- 
mine which  side  preponderates,  and  to  find  conclusions  from  the 
evidence,  in  order  to  reconcile  conflicting  facts.  Such  questions, 
though  hypothetical,  are  as  clearly  improper,  as  if  they  directly 
sought  the  opinion  of  the  witness  on  the  merits  of  the  case. 
Hence,  in  framing  such  questions,  care  should  be  taken  not  to 
involve  so  much,  or  so  many  facts  in  them,  that  the  witness  will 
be  obliged  in  his  own  mind  to  settle  other  disputed  facts  in 
order  to  give  his  answer.  Such,  as  we  have  already  intimated, 
was  the  error  of  the  last  question  put  to  Dr.  Rockwell. 

We  have  no  doubt  that  a  medical  witness  who  has  heard  the 
testimony,  may  give  his  opinion,  as  to  the  sanity  or  insanity  of 
a  party,  as  indicated  by  any  given  state  of  facts,  so  long  as  such 
facts  are  warranted  by  the  evidence,  and  are  not  conflicting. 
In  some  cases  all  the  facts  bearing  on  the  issue  might  be  summed 
up  in  a  single  question.  But  when  facts  on  one  side  conflict 
with  facts  on  the  other,  they  ought  not  to  be  incorporated  in  one 
question,  but  the  attention  of  the  witness  should  be  called  to 
their  opposing  tendencies,  and  if  his  skill  or  knowledge  can  fur- 
nish the  explanation  which  harmonizes  them,  he  is  at  liberty  to 
state  it.  Then  the  jury  can  know  all  the  facts  and  grounds  on 
which  the  opinion  is  based. 

III.  What  is  sufficient  capacity  to  transact  business,  or  to 
make  a  will,  is  a  matter  of  law,  depending  somewhat  upon  the 
nature  of  the  business.  A  witness  may  not  correctly  apprehend 
the  rule  of  law,  and  if  he  uses  such  expressions  may  be  misled 
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himself,  or  may  mislead  the  jnry.  Hence  the  question  should  be 
framed  so  as  to  require  him  to  state  the  measure  of  the  testator's 
^capacity  in  his  own  language,  and  by  such  ordinary  terms  or 
forms  of  expression  as  will  best  convey  -his  own  ideas  of  the 
matter  ;  or,  to  use  Judge  Boffin's  expression  in  Orowell  v.  Kirk, 
S  Dev.  358,  to  state  the  degree  of  intelligence  or  imbecility  "  in 
Ihe  best  way  he  can/9  # 

IY.  We  think  the  evidence  to  show  that  Hath  a  way's  mind 
was  still  affected  by  a  severe  disease  cf  the  brain  he  had  had 
a  year  previous,  was  admissible,  as  tending  to  show  that  his 
memory  and  his  judgment,  (both  of  which  were  in  question,) 
were  less  to  be  relied  upon  than  if  he  possessed  full  mental  health 
and  vigor.  It  was  admissible,  as  affecting  the  degree  of  credit 
to  be  given  to  him. 

Y.  The  question  put  to  Hector  Adams,  whether  he  did  not 
draw  Mrs.  Clark's  will  in  1857  at  the  request  of  John  Bascomb, 
was  an  inquiry  not  connected  with  any  matter  for  which  his 
evidence  was  introduced  by  the  plaintiff.  Jt  was  a  new 
subject  of  inquiry,  for  the  benefit  of  the  defendants,  and  upon 
which  Adams  became  their  witness,  and  his  evidence  on  that 
point  could  not  be  impeached  by  them.  Hence  the  testimony  as 
to  his  declarations  before  the  probate  court  should  have  been 
rejected. 

VI.  '  That  the  testatrix  had  brothers  and  sisters  who  were 
poor,  for  whom  she  oherished  feelings  of  affection,  and  of  whose 
poverty  she  was  aware,  were  important  elements  in  considering 
what  would  be  the  natural  and  reasonable  disposition  of  her 
property  by  will,  and  the  evidence  to  show  these  facts  was  pro- 
perly admitted. 

So  the  evidence  to  show  that  her  brother,  the  legatee  in  the 
will,  was  intemperate,  and  this  well  known  to  the  testatrix,  was 
admissible,  as  tending  to  show  that  a  bequest  of  all  her  pro- 
perty to  him  was  not  an  act  to  have  been  naturally  expected  of 
her. 

VII.  Testimony  to  show  that,  for  four  years  before  her  death, 
during  a  great  portion  of  every  year  her  conduct,  habits,  and 
conversation  were  strange,  unnatural,  and  different  from  what 
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they  were  during  the  previous  years  of  her  life,  tended  to  show 
her  insane  continuously,  and  up  to  the  time  of  her  death. 

VIII.  The  false  statements  of  John  W.  Bascomb  as  to  the 
execution  and  contents  of  the  will — he  being  the  sole  legatee — 
were  properly  admitted.  They  impress  the  mind  with  the 
idea  that  he  professed  ignorance  as  to  the  will,  to  shield  him- 
self from  the  suspicion  of  having  used  undue  influence  to  pro- 
cure it.  Why  should  he  do  this,  if  there  was  nothing  to 
conceal ? 

IX.  The  report  of  the  justices,  and  the  decree  of  the  probate 
court,  were  both  made  after  the  death  of  Mrs.  Clark.  The 
inquest  was  had  upon  her  application.  By  her  death  there  was 
no  prosecuting  party  in  court,  and  the  proceedings  and  the  guar- 
dianship were  at  an  end.  The  guardian  was  not  bound  to  resist 
the  acceptance  of  the  report,  or  the  making  of  the  decree. 
What  would  have  been  the  final  report  and  decree  if  she  had 
lived — what  objections  would  have  been  made,  and  might  have 
prevailed,  as  to  the  report,  we  can  not  now  tell,  for  before  her 
death  the  proceedings  had  not  been  perfected,  and  after  her 
death  they  could  not  be.  We  think  the  making  of  the  report 
and  the  decree  after  her  death  must  be  deemed  void  and  of  no 
effect  against  the  defendants,  and  their  exclusion  as  evidence 
was  right.  In  the  authorities  cited  we  find  none  which  sustain 
a  report  or  decree  similar  to  these. 

Judgment  of  the  county  court  reversed,  and  case  remanded 
for  a  new  trial. 
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.  Reuben  Davis  v.  Lorenzo  Richmond.* 

Process.     Service.     False  Return.     Officer*     Return. 

The  service  of  process  by  an  officer  of  this  state  by  leaving  a  copy  thereof  in 
another  state,  is  invalid;  and  notice  so  given  may  be  entirely  disregarded. 

If  an  officer's  return  of  the  service  of  process  is  headed  with  the  name  of  the 
state  and  a  particular  county,  the  various  acts  of  service  which  his  return 
sets  forth,  unless  specifically  mentioned  as  performed  elsewhere,  will  be 
construed  as  alleged  to  have  been  performed  in  the  county  named  at  the 
head  of  the  return. 

Therefore,  where  a  return,  headed  with  the  name  of  this  state  and  one  of  its 
counties,  stated  that  a  copy  of  a  petition  of  foreclosure  was  left  with  D., 
one  of  the  defendants  in  the  process,  and  no  place  was  specified  where  such 
process  was  left  with  D.,  and  in  fact  it  was  delivered  to  him  by  the  defen- 
dant, a  Vermont  sheriff,  in  the  state  of  New  Hampshire,  and  D.  did  not 
appear  in  the  cause,  and  a  decree  of  foreclosure  was  taken  against  him, 
without  any  continuance  of  the  causo,  and  a  short  time  fixed  for  redemp- 
tion, upon  the  expiration  of  which  without  payment,  the  tenant  of  D.,  then 
in  possession  of  the  premises,  was  ousted  by  virtue  of  the  decree;  held, 
that  D.  could  maintain  an  action  against  the  sheriff  for  making  a  false 
return. 

Case  against  the  defendant  for  making  a  false  return,  as  sheriff 
of  Windsor  county,  upon  a  petition  for  foreclosure,  placed  in  his 
hands  for  service. 

The  facts  of  the  case  are  sufficiently  stated  in  the  opinion  of 
the  court. 

The  defendant  pleaded  the  general  issue,  and  the  cause  was 
tried  by  the  court,  at  the  December  Term,  1861,  Barrett,  J., 
presiding. 

The  county  court  rendered  judgment  for  the  defendant,  to 
which  the  plaintiff  excepted. 

D.  T.  Chase,  for  the  plaintiff. 

Converse  4b  French,  for  the  defendant. 


*  This  cause  was  decided  at  the  February  Term,  1862,  in  Windsor  county, 
but  the  papers  in  the  case  were  not  received  by  the  reporter  in  season  to 
include  it  among  toe  cases  of  that  term. 
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Peck,  J.  la  this  case,  which  is  an  action  on  the  case  against 
the  defendant,  as  sheriff  of  Windsor  county,  for  a  false  return  of 
service  of  a  process  of  foreclosure  in  chancery,  in  which  the 
plaintiff  in  this  suit  was  one  of  the  defendants,  the  question  is, 
first,  whether,  upon  the  facts  stated  in  the  exceptions,  the  return 
is  in  fact  false,  and  if  so,  then  secondly,  whether  it  is  false  in 
a  particular  operating  to  the  injury  of  the  plaintiff  in  this 
action,  and  resulting  in  such  damages  to  him  as  will  sustain  an 
action. 

The  hill  of  foreclosure  was  in  favor  of  Edmund  Weston,  and 
returnable  to  the  Orange  County  Court  of  Chancery,  June  Term, 
1860.  Smith  and  Olds  and  one 'Manchester  were  co-defendants 
with  Davis,  the  plaintiff  in  this  suit*  All  the  defendants  in  that 
process  resided  in  Windsor  county,  except  Davis,  who  resided  in 
Cornish,  in  the  state  of  New  Hampshire.  The  premises,  sought 
to  be  foreclosed  by  that  bill,  were  situate  in  Hartford,  in  Windsor 
county,  and  were  in  possession  of  said  Manchester,  as  tenant  of 
Davis,  the  plaintiff  in  this  suit,  Davis  having  an  equity  of 
redemption  in  the  premises,  by  virtue  of  a  levy  of  an  execution 
subsequent  to  the  mortgage  above  mentioned,  and  subsequent  to 
two  other  mortgages,  one  to  said  Smith  and  one  to  said  Olds. 
The  bill  and  subpoena  in  chancery  appear  by  the  case  to  have 
been  regularly  served  by  this  defendant  Richmond  on  all  the 
defendants  therein,  except  Davis,  in  Windsor  county  ;  and,  as  to 
Davis,  the  case  shows  that  the  only  service  that  was  made  on  him 
was  by  a  true  and  attested  copy  of  the  bill  and  subpoena  left  by 
the  defeudant  Richmond  at  Davis'  dwelling  house  in  Cornish, 
New  Hampshire,  on  the  14th  day  of  June,  1860.  There  is  no 
pretence  but  that  the  service  on  Davis  was  seasonable,  and  the 
return  true  in  respect  to  the  time  when  it  was  made. 

The  first  question  is  whether  the  service  on  Davis  in  New 
Hampshire  was  valid — whether  the  sheriff  could  make  a  legal  or 
valid  service  out  of  this  state.  It  is  very  clear  that  the  sheriff 
had  no  official  character  and  no  authority  as  sheriff  under  that 
process  in  New  Hampshire,  and  that  the  service  made  by  him 
tfiere  was,  as  an  official  act,  unauthorized  and  void.  .It  is  true 
he  was  sheriff  at  home  in  his  own  state,  but  in  New  Hampshire 
he  was  no  more  than  any  private  person,  and  the  leaving  of  the 
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copy  at  Davis'  dwelling  house  in  Cornish,  New  Hampshire,  had 
no  more  effect  as  a  service  or  notice  than  if  it  had  been  left  by 
any  private  person  to  whom  it  was  not  direoted,  and  it  gave  the 
court  no  jurisdiction  of  Davis,  or  authority  to  render  a  decree 
against  him  in  the  cause.    The  conrt  by  such  service  acquired 
no  jurisdiction  of  Davis,  as  the  service  was  in  fact  made,  and 
the  court  upon  such  service,  if  truly  returned  upon  the  process* 
could  not  have  proceeded  to  render  a  decree  in  that  cause  bind* 
ing  upon   Davis,  in  the  absence  of  an  appearance  on  his  part. 
The  acquiring  of  jurisdiction  of  a  party  who  resides  out  of  the 
state,  and  upon  whom  no  service  is  made  within  the  state,  is 
matter  of  strict  law,  and  the  mode  of  proceeding  prescribed  by 
the  statute  and  practice  of  the  conrt  must  be  at  least  substantially 
followed.     The  statute  provides   that  in  suits  in  chancery  the 
clerk  may  issue  an  order  of  notice,  whereby  notice  may  be  given 
by  publication  of  the  substance  of  the  bill,  together  with  the 
order,  in  a  public  newspaper, — a  chancellor  may  issue  the  order 
instead  of  the  clerk,  or,  in  analogy  to  the  statute  providing  for 
giving  such  notice  in  suits  at  law,  the  notice  maybe  given  under 
an  order  of  court,  made  after  the  cause  is  entered.     It  is  claimed 
by  the  defendant's   counsel  that,   as  the  defendant  had   actual 
notice  and  an  opportunity  to  appear  in  the  cause,  he    can  not 
claim  that  he  has  been  damnified.     This  is  a  good  answer  to  the 
alleged  defect  of  the  return  of  the  officer  upon  the  copy,  arising 
from  its  being  .written  in  pencil  instead  of  ink,  but  the  service, 
being  made  in  New  Hampshire,  ont  of  the  state  where  the  pro- 
cess issued  and  was  returnable,  was  for  that  cause  invalid,  and 
Davis  was  not  bound  td  notice  it,  or  to  appear  in  obedience    to 
the  process — and  this  ground  of  complaint  on  the  part  of  the 
plaintiff  is  not  waived  by  his  neglect  to  appear.     He  had  aright 
to  suppose  the  officer  would  return  the  facts  truly,  and  that  the 
court  would  refuse  to  proceed  upon  such  service. 

But  it  is  insisted  by  the  defendant's  counsel  that  whether  the 
service  was  legal  or  not,  is  immaterial ;  that  the  question  is 
whether  the  return  is  true,  and  that  the  plaintiff  can  not  recover 
unless  he  shows  that  the  return  is  false  in  fact.  It  is  true  the 
action  is  not  for  making  an  illegal  or  defective  return ,  but  for 
making  a  false  return,  and  the  plaintiff  can  not  recover  unless 
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he  shows  the  return  false.  The  only  materiality  of  the  question 
whether  the  service  in  New  Hampshire  was  legal,  is  in  reference 
to  its  effect  on  the  question  whether  the  particular  in  which  the 
plaintiff  claims  the  return  was  false,  was  material  to  his  rights 
or  operated  to  his  injury.  If  the  service  made  in  New  Hamp- 
shire is  as  good  and  valid  as  if  made  in  Windsor  county,  within 
the  precinct  of  the  officer,  then  it  is  indifferent  to  this  plaintiff 
whether  the  return  states  the  service  to  have  been  made  in  the 
one  place  or  the  other,  as  the  legal  effect  would  have  been  the 
same.  It  would  be  the  same  as  if  a  sheriff  should  serve  a  writ 
in  one  town  in  his  county  and  date  it  as  made  in  another  town 
in  the  same  county  ;  both  towns  being  within  the  precinct  of  the 
sheriff,  the  error  in  the  return  would  be  immaterial,  and  would 
not 'sustain  an  action.  But  in  this  case,  the  service  in  New 
Hampshire  being  invalid  and  not  such  as  would  have  authorized 
the  court  to  proceed  to  a  decree  against  this  plaintiff,  if  the  sheriff 
has  returned  on  the  process  that  he  made  the  service  in  Windsor 
county,  where  it  would  be  legal,  it  is  material. 

The  next  question  is,  whether  the  return  is  false  in  this  partic- 
ular. This  involves  the  construction  of  the  return  as  made  upon 
the  process  and  returned  to  the  court.  The  return  commences  : 
"  State  of  Vermont,  Windsor  county  ss.  At  Hartford,  in  said 
county,  on  the  13th  day  of  June,  1860,  I  made  service  of  this 
petition  and  subpoena  on  the  within  John  Smith,  by  leaving  a 
true  and  attested  copy,"  &c. — then  proceeding  in  usual  form,  it 
then  states  that  on  the  same  day,  at  said  Hartford,  he  made  ser- 
vice on  the  within  named  Denison  Manchester  by  delivering  to 
him  a  true  and  attested  copy  thereof,  with  his  return  thereon 
endorsed.  It  then  states  that  on  the  same  day,  in  Norwich,  in  said 
county,  he  made  service  on  F.  L.  &  E.  W.  Olds,  by  delivering 
each  of  them  a  true  and  attested  copy,  with  this  return  endorsed 
on  each  of  said  copies.  Then  follow  these  words — "On  the  14th 
day  of  June  aforesaid,  I  delivered  to  the  within  named  Reuben 
Davis  a  true  and  attested  copy  of  this  petition  and  subpoena, 
with  my  return  thereon  endorsed." 

If  the  legal  construction  and  intendment  of  this  return  is  that, 
as  to  the  service  on  Davis,  it  is  to  be  referred  to  no  place  as 
there  made,  then    the  return   is   not  false  in   the   particular 
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complained  of.  The  defendant's  counsel  claim,  that  as  the  sheriff 
specifies  the  town  in  said  county  in  which  he  made  service  on 
each  of  the  other  defendants  in  the  process,  and  omits  it  in  stat- 
ing the  service  on  Davis,  such  is  the  construction,  and  therefore 
the  return  is  not  false.  The  sheriff  having  commenced  his 
return  by  stating  the  state  and  county,  it  was  unnecessary  to 
name  the  particular  town  in  which  he  made  the  service  on  any 
of  the  defendants ;  the  whole  would  be  referred  to  the  county 
thus  named  as  the  venue,  and  in  order  to  have  the  return  show 
upon  its  face  that  the  sen  ice  was  made  in  such  state  and  county, 
it  would  not  be  necessary  to  again  name  either,  or  the  town  in 
which  the  service  was  made.  Naming  in  the  body  of  the  return, 
as  in  this  case,  the  particular  town  in  the  county  in  which  the 
service  was  made  on  the  other  defendants,  and  omitting  to  do  so 
as  to  Davis,  does  not  change  the  construction  or  legal  intendment 
as  to  the  place  where  service  was  made  on  him.  The  only 
construction  that  can  be  put  upon  the  return  is,  that  the  service 
was  made  on  Davis>  as  well  as  on  the  others,  in  Windsor 
county, — so  that  the  return  showed  a  legal  return  on  Davis,  and 
such  service  as  warranted  the  court,  on  the  faith  of  it,  in  pro- 
ceeding and  entering  a  decree  against  him,  while  the  service,'  as 
actually  made,  had  the  facts  been  truly  stated  as  to  the  place  of 
service,  would  have  been  a  nullity,  and  would  have  given  the 
court  no  authority  to  make  such  decree* 

.  If,  then,  the  plaintiff  in  this  case  has  suffered  any  damage  by 
this  error  in  the  return,  he  is  entitled  to  recover.  It  appears 
that  a  decree  was  taken  against  this  plaintiff  and  the  other 
defendants  in  that  cause,  at  the  June  Term,  1860,  the  term  at 
which  the  process  was  returnable.  Thus  the  defendant,  by  rea* 
son  of  this  error  in  the  return,  had  a  decree  against  him  at  least 
one  term  sooner  than  a  decree  could  have  been  obtained,  had 
the  sheriff  returned  truly  the  place  where  service  was  made,  as 
in  that  case  the  only  way  to  have  obtained  a  decree  against 
Davis  in  that  suit,  would  have  been  by  a  continuance  of  the 
cause  to  the  next  term,  and  by  a  notification  by  publication  for 
the  usual  length  of  time  to  Davis,  under  an  order  of  court. 
This  of  itself  shows  sufficient  damage  to  sustain  the  action.  It 
differs  in  no  way  from  the  common  case  of  an  officer  making 
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return  of  legal  service,  -when  in  fact  no  service  was  made,  and 
a  judgment  taken  on  the  faith  of  it.  The  pretended  service  i» 
W  service.  But  it  appears,  on  reference  to  the  decree,  that  the 
time  fixed  for  the  payment  of  the  first  instalment  was  thirty 
days  from  the  11th  July,  I860,  the  date  of  the  decree,  and  thai 
that  time  passed  withoot  payment.  Weston,  the  orator  in  that 
suit,  took  possession  of  the  premises  the  next  day,  thus  ousting 
Manchester,  the  tenant  of  this  plaintiff.  This  clearly  show* 
such  damage  as  will  sustain  this  action. 

It  is  claimed  by  the  defendant's  counsel  that  the  amount  of 
the  mortgages  on  the  premises,  which  constituted  a  lien  prior  to/ 
Davis'  levy,  was  more  than  the  value  of  the  premises*  Whether 
this  is  so  or  not  does  not  necessarily  appear,  as  the  appraisal 
made  at  the  time  of  the  plaintiff's  levy  is  not  conclusive  of  the 
value  at  the  date  of  the  decree,  but  if  the  fact  is  as  the  defen- 
dant's counsel  claim,  ft  may  affect  the  amount  of  the  recovery, 
but  can  not  defeat  the  action. 

The  judgment  of  the  county  court  is  reversed,  and  the  caa* 
remanded. 


Joseph  Bradish  v.  Alonzo  Red  way. 
Audita  Querela.     Appeal.     Justice  of  ike  Peace.    Petition. 

tt,  in  a  sail  before  a  justice  of  the  peace,  not  otherwise  appealable,  in  whicltf 
the  defendant  has  pleaded  the  authority  of  a  court  in  justification,  the 
justice  refuses  to  allow  an  appeal  from  his  judgment,  audita  querela  will  not 
lie  to  set  aside  such  judgment. 

The  remedy  of  the  aggrieved  party  in  such  a  case  is  by  petition  to  the  county 
court  under  chapter  66,  section  8,  Comp.  Stat.  (Gen.  Stat.  p.  334,  sec.  7.) 

Audita  Querela  to  set  aside  the  judgment  of  a  justice  of 
the  peace  in  favor  of  the  defendant  against  the'  plaintiff,  on  the 
ground  that  an  appeal  from  such  judgment  was  improperly 
denied  the  plaintiff.    Flea,  not  guilty,  and  trial  by  the  court,  al 
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the  March  Term,  1862,  in  Washington  county,  Kellogg,  J., 
presiding. 

The  actiob  in  which  the  judgment,  sought  to  he  vacated,  was 
rendered,  was  trespass  in  favor  of  the  defendant  against  the 
plaintiff,  for  taking  a  trunk  and  fiddle.  The  ad  damnum  in  the 
writ  in  that  action  was  ten  dollars,  and  the  defendant  claimed  on 
trial  damages  only  to  the  amount  of  eight  dollars  and  ninety 
cents,  for  which  sum  judgment  was  rendered  in  his  favor.  In 
that  action  the  plaintiff  (then  defendant)  put  in  a  plea  of  justi* 
fication  for  such  trespass,  that  he  took  the  property  in  question 
as  sheriff,  by  virtue  of  a  writ  of  replevin,  in  favor  of  one  Wood 
against  the  defendant.  It  appeared  that  there  was  great  irregu- 
larity in  the  mode  of  service  of  such  replevin  by  the  plaintiff, 
both  in  the  appraisal  of  the  property  replevied  and  in  the  neglect 
to  take  a  bond  from  the  plaintiff  in  the  replevin  action,  as 
required  by  statute,  and  that  the  writ  of  replevin  was  never 
returned  by  the  plaintiff,  to  the  court  to  which  it  was  made 
returnable. 

After  judgment  had  been  rendered  for  Redwajr  in  the  trespass 
action,  and  within  the  proper  time,  the  plaintiff  asked  to  be 
allowed  an  appeal,  but  the  justice  of  the  peace  refused  to  allow 
the  same.  On  the  trial  of  this  action  the  plaintiff  introduced 
the  testimony  of  his  attorney,  tending  to  show  that  the  above 
mentioned  plea  of  justification  was  pleaded  by  him  in  good 
•  faith. 

Upon  the  foregoing  facts  the  county  court  found  that  such  plea 
of  justification  was  pleaded  by  Bradish  in  the  action  of  trespass 
in  good  faith,  and  decided  that  therefore  that  action  was  appeal- 
able, and  rendered  judgment  for  the  plaintiff,  to  which  the  defen- 
dant excepted. 

0.  H.  Smith,  for  the  defendant 

Wing^  Lund  &  Taylor,  for  the  plaintiff. 

Piebpoiht,  J.  This  is  an  audita  querela  brought  to  set  aside 
a  judgment  of  a  justice  of  the  peace,  rendered  against  the 
plaintiff  in  this  proceeding,  on  the  ground  that  an  appeal  was 
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improperly  denied  him.  Neither  the  plaintiff 's«  writ,  nor  his 
claim  in  the  proceeding  before  the  justice  come  within  the  statute 
so  as  to  make  the  case  appealable,  but  it  is  insisted  that  the  plea 
which  the  defendant  iu  that  suit  filed  as  a  defence  was  of  such  a 
nature  as  to  bring  the  case  within  the  provision  of  the  statute 
allowing  appeals  in  such  cases,  when  such  plea  is  filed  in  good 
faith.  Whether  in  this  instance  the  plea  was  filed  in  good  faith 
or  not,  the  magistrate  must  determine  before  granting  or  denying 
the  appeal.  He  denied  the  appeal.  Whether  his  judgment  in 
the  matter  is  to  be  regarded  as  conclusive  or  not,  is  a  question 
we  do  not  now  determine.  But  we  are  all  of  the  opinion  that 
in  a  case  of  this  kind  audita  querela  is  not  a  proper  remedy.  In 
Tyler  v.  Lathrop,  6  Vt.  170,  audita  querela  was  held  to  be  a 
proper  remedy  to  set  aside  a  judgment  when  the  magistrate  ren- 
dering the  judgment  had  illegally  denied  an  appeal.  The  case 
upon  its  face  was  appealable,  and  the  statute  gave  the  right 
absolutely,  and  the  magistrate  had  no  discretion  or  judgment  to 
exercise  in  the  matter. 

That  case  has  since  been  followed,  but  with  reluctance,  and, 
if  the  question  were  now  lu  open  one,  probably  a  different  rule 
would  be  adopted.  This  court  has  said  iu  following  that  case, 
that  they  would  not  extend  the  rule  therein  laid  down,  but  in 
cases  of  this  character  would  conlne  its  application  to  cases 
"  precisely  identical ;"  Spear  v.  Flint,  17*  Vt.  499  ;  Harriman  v* 
Swift,  31  Vt.  385. 

We  are  inclined  to  this  strictness  from  the  consideration  that 
the  proceedings  by  audita  querela  are  harsh,  and  often  unjust  in 
their  operation.  The  party  has  his  judgment  vacated,  his  secu- 
rity destroyed,  if  he  has  any,  and  he  is  involved  in  costs,  without 
remedy,  and  this  independently  of  the  meri  s  of  his  claim  ;  while 
the  other  party  has  an  ample  remedy  by  petition  uoder  the  stat- 
ute, where  the  rights  of  both  parties  are  fully  secured  and  pro- 
tected, and  a  new  trial  granted  if  the  party  is  entitled  to  it,  and 
the  merits  of  the  claims  finally  adjusted  and  determined.  To 
that  remedy,  we  think,  the  plaintiff  in  this  case  should  have 
resorted,  and  to  that  we  are  inclined  to  leave  him. 

The  judgment  of  the  county  court  is  reversed,  and  judgment 
rendered  for  the  defendant  for  his  cost. 
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STLTE8TER  HENRY  V.  SEYMOUR  SHELDON. 

Attachment    Execution.     Tools.     Machinery. 

A  machine  for  shaving  and  splitting  leather,  operated  either  by  hand,  steam, 
or  water,  costing  $250,  and  weighing  from  six  hundred  to  nioe  hundred 
pounds,  operated  by  turning  a  crank,  and,  when  worked  by  hand,  requiring 
two  men  to  work  it,  and  which  had  to  be  fastened  to  the  floor  by  cleats 
when  in  operation,  held  not  to  be  exempt  from  attachment  and  execution 
as  &  tool  necessary  for  upholding  life. 

Trover  for  "  one  iron  and  steel  splitting  machine."  Flea, 
not  guilty,  with  notice  of  special  matter  in  defence,  and  trial  by 
jury  at  the  March  Term,  1862,  Kellogg,  J.,  presiding. 

On  trial,  both  parties  claimed  title  to  the  property  mentioned 
in  the  declaration  under  one  V.  R.  Blush, — the  plaintiff  claiming 
under  a  sale  thereof  made  by  Blush  to  him  for  a  valuable  con- 
sideration, and  the  defendant  claiming  by  a  purchase  of  it  at  an 
auction  sale  of  property  sold  on  an  execution  in  favor  of  one 
Cross  against  Blush.  It  was  conceded  that  the  machine,  after 
the  sale  thereof  by  Blush  to  the  plaintiff,  remained  in  Blush's 
possession,  in  his  tannery  at  Water  bury,  as  it  did  before  the 
sale,  up  to  the  time  when  it  was  taken  and  sold  by  the  officer  as 
the  property  of  Blush  on  the  execution.  The  plaintiff  claimed 
that  the  machine,  when  owned  by  Blush,  was  exempt  from 
attachment  as  his  property,  and  that,  consequently,  the  sale  of  it 
by  Blush  to  the  plaintiff  was  valid  as  against  the  creditors  of 
Blush  without  any  change  of  possession. 

The  testimony  introduced  in  relation  to  this  splitting  machine, 
tended  to  show  that  it  was  used  for  shaving  or  splitting  leather, 
and  was  operated  by  hand,  steam  or  water,  and  had  been  used 
by  Blush  in  his  tannery  in  each  of  these  three  ways  ;  that  it  cost 
9250  when  new,  and  weighed  from  six  to  nine  hundred  pounds  j 
that  it  had  two  knives  and  two  rollers,  and  was  operated  by 
turning  a  crank,  and  the  leather  passed  between  the  knives  and 
the  rollers,  and  that  when  it  was  used  or  operated  by  hand,  it 
took  two  men  to  work  it;  that  it  was  not  fastened  perma- 
nently to  the  buildiug,  but  could  be  moved  about  wherever  it 
was  wanted  ;  that  it  was  usual  to  fasten  it  to  the  floor  by  boards 
or  cleats  wheu  in  use  to  prevent  its  sliding,  but  not  to  fasten  it 
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to  the  floor  or  building  with  bolts,  or  permanently ;  that  such 
machines  have  taken  the  place  of  the  old-fashioned  way  of 
shaving  leather  by  hand,  and  have  been  in  use  for  fifty  years  or 
more ;  and  that  Blush,  at  the  time  when  he  sold  this  machine  to 
the  plaintiff,  was  a  tanner  and  currier,  and  followed  no  other 
trade  or  business. 

The  defendant  admitted  that  he  took  the  machine  and  held  it 
before  and  at  the  time  of  the  commencement  of  this  suit,  claim- 
ing title  to  it  as  aforesaid,  and  that  he  had  refused  to  deliver  it 
to  the  plaintiff,  although  the  plaintiff  had  demanded  the  same  of 
him  while  he  thus  held  it. 

On  these  facts  in  relation  to  the  machine,  the  court  ruled,  and 
so  instructed  the  jury,  that  it  was  cot  exempt  by  law  from 
attachment  as  the  property  of  Blush  at  the  time  when  it  waa 
Bold  by  him  to  the  plaintiff.  To  this  ruling  and  instruction  the 
plaintiff  excepted. 

L.  Henryy  for  the  plaintiff. 

Dillingham  &  Durant,  for  the  defendant. 

Peck,  J.  This  is  trover  for  an  iron  apd  steel  splitting 
machine,  as  it  is  called  in  the  exceptions.  The  plaintiff  bought 
the  property  for  a  valuable  consideration  of  one  Blush,  a  tanner 
and  currier,  who  carried  on  the  business  of  his  trade.  The 
plaintiff  took  no  possession  of  it,  but  left  it  in  the  possession  of 
Blush,  in  his  shop,  where  it  remained  until  it  was  afterwards 
levied  upon  and  sold  by  virtue  of  an  execution  against  Blush,  in 
favor  of  one  Cross.  The  defendant's  title  is  by  purchase  at  the 
sheriff's  sale  on  that  execution.  The  only  question  in  the  case 
is  whether  the  property  was  exempt  from  attachment ;  whether 
it  is  a  kind  of  property  which  the  statute  exempts  from  attach- 
ment and  execution.  If  it  is,  there  was  no  necessity  of  any 
change  of  possession  in  order  to  put  the  property  beyond  the 
reach  of  attachment  and  levy  by  the  creditors  of  Blush. 

It  appears  that  the  machine  was  used  for  shaving  or  splitting 
leather,  operated  by  hand,  by  steam,  or  by  water  power,  and  that 
Blush  had  used  it  in  each  of  these  ways.     It  cost  $250,  and 
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weighed  from  six  to  nine  hundred  pounds,  had  two  knives  and 
two  rollers,  and  was  operated  by  turning  a  crank,  and  when 
operated  by  hand,  it  required  two  men  to  work  it.  It  was  kept 
in  its  place  by  cleats,  and  was  movable  from  place  to  place  in 
the  shop. 

It  also  appears  that  such  machines  have  taken  the  place  of  the 
old  mode  of  shaving  leather  by  hand,  and  have  been  in  use  fifty 
years  or  more. 

There  is  no  claim  that  this  property  comes  within  any  of  the 
articles  of  property  exempt  by  law,  unless  it  is  a  tool,  within 
the  meaning  of  the  statute.  In  Kilburn  v.  Demming,  2  Vt.  404, 
the  word  tool  in  the  statute  was  construed  as  applying  to  simple 
instruments,  ordinarily  used  in  manual  labor,  and  not  as  embrac* 
ing  machinery,  or  an  article  that  is  usually  denominated  a 
machine.  It  was  there  decided  that  a  spinning  billy  and  jenny 
which  cost  about  $100,  and  was  operated  by  the  owner  by  hand, 
and  which  the  owner  transported  from  place  to  place,  and  used 
wherever  he  could  find  employment,  was  not  exempt  from 
attachment.  That  case,  so  far  as  any  decisions  have  been  since 
made,  has  been  followed,  and  must  be  decisive  of  this  case,  unless 
we  put  a  different  construction  upon  this  clause  of  the  statute. 
It  is  true  the  tendency  of  the  more  recent  decisions  upon  some 
parts  of  this  statute  has  been  towards  what  may  seem  to  be  a 
more  liberal  interpretation  in  favor  of  the  debtor.  For  instance, 
where  the  statute  does  not  define  the  amount  of  property  to  be 
exempted,  but  leaves  it  to  be  measured  by  what  may  be  deemed 
necessary,  as  in  case  of  household  furniture,  courts  might  allow 
a  greater  quantity  to  the  debtor  than  would  have  been  exempt 
in  the  early  history  of  the  state  ;  but  if  so,  it  is  not  from  apply- 
ing a  different  rule  of  interpretation,  but  by  interpreting  the 
word  necessary,m  reference  to  the  existing  habits  and  customs  of 
the  people.  But  still,  in  order  to  be  exempt  under  this  clause  of 
the  statute,  the  article  must  be  such  as  can  be  fairly  denominated 
household  furniture.  So  of  other  clauses  of  the  statute,  the 
property,  in  order  to  be  exempt,  must  be  of  the  hind  or  class  men- 
tioned in  the  statute,  however  convenient  it  may  be  for  the 
debtor.  * 

The  article  in  question  in  this  case,  it  is  true,  takes  the  place 
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of  a  tool  that  is  exempt,  but  that  is  not  sufficient,  as  the  reason 
is  true  of  almost  all  machinery,  however  expensive  and  compli- 
cated. If  the  introduction  of  machinery  to  supersede  the  use  of 
tools  has  produced  such  change  in  the  mode  of  labor  as  to 
rendor  it  expedient  to  protect  from  attachment  articles  of  the 
class  to  which  the  one  in  question  belongs,  it  is  for  the  legisla- 
ture, and  not  for  the  court,  to  provide  the  remedy. 

The  ruling  of  the  county  court  was  correct,  and  the  judgment 
is  affirmed. 


W.  R.   Lovejoy  &  Co.  v.  J,  S.  Lee  and  Trustee  N.  C. 

Bacon. 

Attachment.  Bank  Bills.  Trustee  Process.  Commissioner. 
Practice.  Duress.  Officer.  Recovery  of  Money  Illegally 
Retained. 

When  a  commissioner  is  appointed  in  a  trustee  case,  the  whole  case  as  to  the 
liability  of  the  trustee  is  referred,  and  when  the  commissioner  professes  to 
report  the  facts,  and  makes  no  reference  to  the  disclosure  as  containing 
further  facts,  the  statements  in  the  disclosure  can  not  be  regarded  by  the 
court. 

Bank  bills  may  be  attached  npon  mesne  process. 

Coin,  bank  bills  or  money,  which  have  been  attached  on  mesne  process,  and 
remain  in  the  attaching  officer's  hands  after  the  settlement  of  the  Suit,  may 
be  again  attached  by  trusteeing  the  officer. 

Quere,  whether  a  debtor,  who  has,  at  the  request  of  an  officer  haying  a  writ  of 
attachment  against  his  property,  and  with  knowledge  that  the  officer  desires 
to  make  an  attachment  thereon,  unlocked  a  drawer  in  his  house  containing 
bank  bills  belonging  to  him,  has  not  so  far  pnt  the  officer  within  reach  and 
control  of  the  bills,  as  to  deprive  himself  of  the  righuto  seize  them  while 
the  officer  is  in  the  act  of  taking  them,  and  thereby  to  defeat  the  attach- 
ment.   Peck,  J. 

But  it  the  ofneer  treats  such  bills  as  attached  by  him,  and  the  debtor  acqui- 
esces therein,  the  officer  will,  after  the  dissolution  of  the  attachment  by  the 
settlement  of  the  suit,  be  held  as  the  trustee  of  the  owner  of  the  bills. 
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An  officer,  who  had  made  an  attachment  of  bank  bills,  refused  to  return  them 
to  the  owner  upon  the  dissolution  of  the  attachment,  unless  the  owner 
would  agree  that  he  might  retain  a  part  of  them,  as  a  pretended  reward  for 
the  finding  of  them  by  the  officer.  Held,  that  such  agreement  was  compul- 
sory upon  the  debtor  and  not  binding,  and  that  he  might  recover  tha  money 
so  retained,  or  upon  evidence  that  he  elected  to  avoid  the  agreement,  it 
might  be  attached  in  a  suit  against  him  by  trusteeing  the  officer. 

Quere,  whether  it  could  not  be  so  attached  without  any  such  evidence? 

j  Trustee  Process.     The  cause  was  referred  to  a  commis- 

i  sioner,  as  to  the  liability  of  the  trustee,  who  reported  the  follow- 

ing facts : 

The  defendant  Lee,  being  largely  in  debt  and  insolvent,  shortly 
previous  to  the  attachment  hereinafter  mentioned,  claimed  that 
he  had  lost  $2500  in  bank  bills,  and  publicly  offered  a  reward 
for  finding  the  same,  but  there  was  great  reason  to  doubt  whether 
any  such  loss  occurred,  and  to  believe  that  the  claim  and  adver- 
tisement were  merely  a  pretence  to  enable  Lee  to  effect  a  com- 
promise with  his  creditors.  The  trustee  Bacon,  who  was  a 
deputy  sheriff,  attached,  upon  a  writ  against  Lee  placed  in  his 
hands  for  service,  six  hundred  dollars  in  bank  bills,  under  the 
following  circumstances : 

These  bills  and  a  bag  of  specie  were  in  a  bureau  drawer  in 
Lee's  house,  which  drawer  was  locked.  This  drawer  was 
unlocked  by  Lee  or  his  wife,  at  Bacon's  request,  in  the  pres-» 
ence  of  the  three.  Lee  and  his  wife  both  knew  for  what 
purpose  Bacon  was  there.  Each  of  these  three  persons 
scrambled  for  the  contents  of  the  drawer.  Lee  grasped 
the  bag  of  specie.  His  wife  first  got  possession  of  the  roll 
of  bank  bills,  but  Bacon  seized  and  took  them  from  her, 
and  kept  them  until  the  suit  was  settled,  as  mentioned  below. 
Shortly  afterwards  the  suit  on  which  this  attachment  was  made 
was  settled  by  Lee,  wherenpon  Bacon  refused  to  surrender  to 
Lee  the  bank  bills  which  he  had  attached,  until  Lee  signed  a 
paper  acknowledging  that  Bacon  bad  found  and  paid  to  him  six 
hundred  dollars  of  the  money  which  he  had  lost  and  advertised 
a  reward  for,  and  that  he  had  paid  Bacon  the  proper  proportion 
of  the  reward  lie  had  offered  for  the  discovery  of  all  the  money. 
Bacon  retained  fifty  dollars  of  the  money,  which  he  claimed  to 
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hold  as  a  reasonable  share  of  the  reward  for  finding  the  six 
hundred  dollars  in  bank  bills  ;  but  in  fact  he  found  no  money  of 
Lee's,  except  in  the  manner  above  detailed.  Lee  was  induced  to 
sign  the  paper  above  described,  not  only  by  the  fact  that  Bacon 
was  an  officer  of  the  law,  and  held  the  six  hundred  dollars  by 
attachment,  but  also  by  the  fact  that  another  officer  with  a  writ 
against  Lee  had  come  into  the  house,  and  was  clamoring  at  the 
door  for  admittance,  while  Bacon  held  the  money  and  was  refus- 
ing to  surrender  it  until  Lee  should  sign  such  paper.  Lee  was 
desirous  to  conceal  from  the  public  the  fact  that  he  had  this 
money,  and  he  and  Bacon  so  understood  when  Lee  executed  the 
above  mentioned  paper  to  Bacon.  Bacon  claimed  to  have  a 
right  to  retain,  and  did  retain  up  to  the  hearing  before  the  com* 
missioner,  the  fifty  dollars  which  he  reserved  out  of  the  six  hun- 
dred dollars  he  attached,  by  virtue  of  the  paper  executed  to  him 
by  Lee  as  above  mentioned.  Lee,  up  to  the  hearing  before  the 
commissioner,  never  made  any  claim  on  Bacon  for  the  fifty  dollars 
retained  by  him,  and  had  no  interest  in  it,  except  that,  if  the 
plaintiff  should  not  recover  it  of  Bacon,  Lee  was  to  pay  the 
plaintiff  one-quarter  of  that  amount  in  cash. 

Upon  these  facts  the  county  court,  at  the  March  Term,  1862, 
in  Washington  county,  Kellogg,  J.,  presiding,  adjudged  the 
trustee  chargeable  for  fifty  dollars  and  the  interest  thereon  from 
the  time  of  the  execution  of  the  paper  above  described  from 
Lee  to  Bacon,  to  which  the  trustee  excepted. 

Peck  &  Colby  and  R  F..Fifieldy  for  the  trustee. 
Bedfield  &  Gleasony  for  the  plaintiffs. 

Peck,  J.  The  only  questions  in  this  case  arise  upon  the 
report  oi  the  commissioner,  as  to  the  liability  of  the  trustee. 
The  commissioner  reports  the  facts,  and  submits  the  questions  of 
law  to  the  court. 

A  question  is  made  whether  the  written  disclosure  of  the 
trustee  filed  in  the  case  is  to  be  regarded  as  part  of  the  case  in 
connection  with  the  report.  Under  the  present  statute  the 
whole  case,  as  to  the  liability  of  the  trustee,  is  referred,  and  the 
disclosure  previously  filed  is  but  evidence  on  the  hearing  before 
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the  commissioner,  and  when  the  commissioner  professes  to 
report  the  facts,  and  makes  no  reference  to  the  disclosure,  as 
containing  further  facts,  the  court  can  take  no  notice  of  state* 
ments  in  the  disclosure  not  embraced  in  the  report.  Such  is  the 
present  case,  and  we  must  look  to  the  report  for  the  facts.  This 
question  is,  however,  of  no  importance  in  this  case,  as  we  see 
nothing  in  the  disclosure  that  would  vary  the  rights  of  the 
parties,  certainly  nothing  that  puts  the  legal  rights  of  the  trustee 
in  a  light  more  favorable  to  him  than  that  in  which  they  are 
presented  by  the  report. 

It  appears  that  the  alleged  trustee,  Bacon,  was  a  deputy 
sheriff,  and  had  in  his  hands  for  service  a  writ  of  attachment  in 
favor  of  Lee,  the  principal  debtor,  and  served  it  by  attaching 
(600  in  bank  bills,  together  with  some  other  property  ;  that  Lee 
immediately,  and  before  the  return  day  of  the  writ,  settled  the 
suit  with  the  attorneys  who  commenced  it,  and  that  Bacon,  being 
notified  of  the  settlement,  paid  over  to  Lee  the  bank  bills 
attached  except  $50,  which  he  retained  when  this  trustee 
writ  was  served  upon  him,  and  which  he  still  retains.  The 
question  is  whether  Bacon  is  chargeable  as  trustee  of  Lee  for 
that  $50. 

I.  It  is  insisted  that  as  this  money  came  into  the  hands  of 
the  trustee  officially  under  an  attachment,  it  is  in  the  custody  of 
the  law,  and  not  subject  to  attachment  by  trustee  process,  even* 
after  the  first  attachment  is  dissolved.  Had  this  been  personal 
property  other  than  money,  no  one  would  doubt  but  it  would 
have  been  liable  to  be  attached  by  an  ordinary  writ  of  attach- 
ment This  being  so,  it  is  difficult  to  see  why  this  fund  may 
not  be  held  by  trustee  process,  which  is  but  another  mode  of 
attaching  the  debtor's  property.  By  the  settlement  of  that  suit 
the  lien  of  that  creditor  was  gone,  and  the  right  of  the  debtor  to 
the  property  became  absolute,  both  as  to  title  and  possession. 

It  is  settled  in  this  state  that  a  deputy  sheriff  who  has  money 
in  his  hands  which  he  has  collected  on  an  execution  may  be  held 
as  the  trustee  of  the  execution  creditor.  This  was  decided  in 
EurTbut  v.  fficke  and  Trustee,  17  Vt.  193  ;  and  in  Bvttard  v. 
Hicks  and  Trustee,  J  7  Vt.  198.  On  the  same  principle  sciefe 
officer  must  be  liable  as  trustee  of  the  eseeutio*  debtor  for  a 
38 
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surplus  in  his  hands  belonging  to  the  debtor,  realized  on  the 
sale  of  the  property  of  such  debtor,  and  which  it  is  his  duty  to 
pay  over  to  the  debtor.  If  such  funds  are  not  so  far  in  the  cus- 
tody of  the  law  as  to  be  exempt  from  trustee  process,  it  is  very 
clear  that  money  of  the  debtor  attached  on  mesne  process  is 
not  for  this  reason  exempt,  after  that  attachment  is  dissolved 
by  settlement  of  the  suit,  and  notice  given  to  the  attaching 
officer. 

II.  It  is  also  objected  by  the  counsel  for  the  trustee,  that 
Lee's  remedy  against  Bacon  for  the  money  is  founded  on  a  tres- 
pass or  tort,  and  that  therefore  Bacon  can  not  be  held  as  trustee. 
It  is  claimed  to  be  a  tort  on  the  ground  that  bank  bills  are  not 
attachable  on  a  writ  of  attachment,  and  that  for  this  reason 
Bacon  was  guilty  of  a  trespass  when  he  attached  the  bills.  The 
statute  provides  thnt  goods,  chattels  and  estate  may  be  attached 
on  a  writ  of  attachment.  Goods  and  chattels  in  a  strict  tech- 
nical sense  may  not  include  money  or  bank  bills ;  yet  in  a 
statute,  will,  contract,  or  other  instrument,  the  words  goods  and 
chattels  are  construed  to  include  money  and  bank  bills,  if  such 
appears  to  be  the  intent.  There  are  many  instances  where  these 
words  have  been  so  construed.  This  question  was  discussed  in 
Prentiss  v.  Bliss,  4  Vt.  613,  where  the  6fficer  collected  an  execu- 
tion in  bills  of  the  bank  of  Burlington,  and  in  a  suit  in  favor  of 
the  execution  creditor  for  not  paying  over  the  money,  the  officer 
set  up  in  defence  that  the  bank  bills  were  attached  on  a  writ  of 
attachment  against  the  execution  creditor  in  a  suit  still  pending. 
This  case  arose  when  we  had  no  special  provision  in  the  statute 
on  the  subject,  and  yet  it  is  evident  from  the  language  of  the 
court,  that,  had  it  been  necessary  to  decide  the  point,  the  court 
were  prepared  to  hold  that  bank  bills  were  attachable,  and  might 
be  levied  upon  by  execution.  The  court  turned  the  case  on  the 
point  that  the  identical  bills  collected  by  the  officer  on  the  exe- 
cution did  not  become  the  property  of  the  execution  creditor  till 
paid  to  him  by  the  officer,  and  therefore  while  thus  in  the  hands 
of  the  officer  they  were  not  attachable  as  the  property  of  such 
creditor.  The  statute  now  provides  for  levying  an  execution  on 
current  coin  and  bank  bills.  But  it  is  claimed  that,  as  the 
statute  is  silent  on  the  subject  of  such  attachment  on  a  writ, 
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bank  bills  are  not  attachable  on  mesne  process.  We  think  coin 
and  bank  bills  would  be  attachable  and  subject  to  levy  of  execu- 
tion, in  the  absence  of  any  special  statutory  provision  on  the 
subject,  other  than  tho  general  provision  in  relation  to  goods 
and  chattels.  It  is  true  the  statute  provides  for  the  levy  of 
execution  on  coin  and  bank  bills,  and  does  not  in  terms  provide 
for  attaching  them  on  mesne  process.  As  a  general  rule,  what- 
ever may  be  taken  in  execution  is  subject  to  attachment  on  mesne 
process,  and  we  do  not  think  the  legislature  intended  to  make  an 
exceptipa  in  this  respect  in  relation  to  bank  bills  and  coin.  It 
may  be  that  one  object  of  this  provision  of  the  statute  was  to 
remove  all  doubt  as  to  the  right  to  attach  and  levy  upon  such 
property  ;  but  it  is  ovbious  that  the  principal  object  of  the 
statute  was  to  prescribe  the  mode  of  proceeding  when  levied 
upon,  as  it  provides  that  coin  may  be  paid  over  to  the  creditor 
without  the  formality  of  a  sale,  and  so  of  bank  bills,  uifhe  (the 
creditor)  will  receive  them;"  otherwise  they  shall  be  sold  as 
44 other  chattels"  thus  designating  bank  bills  as  chattels.  This 
special  provision  rather  recognizes,  than  creates  the  right  to  attach 
and  levy  on  current  coin  and  bank  bills.  If  the  statute  is  con- 
strued to  subject  bank  bills  to  levy  of  execution,  and  not  to 
attachment  on  mesne  process,  the  same  construction  must  apply  to 
current  coin,  which  obviously  was  not  the  intention. 

But  it  is  further  insisted  that  Bacon  was  a  trespasser,  for  the 
reason  that  in  making  the  attachment  he  took  the  bills  forcibly 
from  the  hands  of  the  debtor  or  his  wife,  against  their  will.  It 
is  true  that  personal  property  usually  carried  or  worn  about  the 
person,  can  not  be  attached  when  so  worn  about  the  person  of 
the  debtor  that  the  officer  can  not  attach  it  without  committiug 
an  assault  and  violating  the  personal  security  of  the  debtor. 
But  it  appears  that  the  officer  was  lawfully  in  Lee's  house,  with 
process  against  him,  for  the  purpose  of  making  an  attachment, 
and  this  was  known  to  Lee;  that  this  money,  with  a  bag  of 
specie,  was  in  a  bureau  drawer,  which  was  locked  ;  that  Lee 
and  his  wife  and  the  officer  went  to  the  drawer,  and  either  Lee 
or  his  wife,  at  the  request  of  the  officer,  unlocked  the  drawer; 
all  three  scrambled  for  the  contents ;  Lee  grasped  the  specie, 
and  his  wife  seized  and  held  the  roll  o»  bills,  -whereupon  the 
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officer  seized  the  bills  and  took  them  from  her,  Lee  attempting  to 
retake  them  but  failed.  It  is  very  questionable  whether  Lee 
had  not  gone  so  far  in  putting  the  officer  within  reach  and  con* 
trol  of  the  property  as  to  deprive  himself  of  the  right  to  seize 
the  package  of  bills  while  the  officer  was  in  the  act  of  taking 
h  into  his  possession,  and  thereby  to  defeat  the  attachment  If 
so,  the  taking  of  the  bills  by  the  officer  from  the  defendant's  wife 
was  in  the  nature  of  a  recapture.  In  view  of  this,  in  connection 
with  the  fact  that  the  officer  treated  it  as  an  attachment,  and 
Lee  acquiesced  in  it  as  such,  we  think  the  officer  can  not  now 
set  up  that  it  was  a  trespass,  in  order  to  shield  himself  from  his 
liability  as  trustee. 

III.  But  it  is  claimed  that  when  Bacon  paid  over  the  bank 
bills  to  Lee  all  but  the  fifty  dollars  in  question,  it  was  agreed 
between  Bacon  and  Leo  that  Bacon  should  have  the  fifty  dollars 
as*  a  reward  for  findicg  the  money,  Lee  having  previous  to  the 
attachment  pretended  to  have  lost  the  money,  and  advertised  it 
as  lost,  offering  a  reward  to  any  one  who  should  find  it.  Bacon 
■ever  found  any  money  of  Lee's,  otherwise  than  as  already  stated 
in  stating  the  circumstances  of  the  attachment.  Lee  having 
settled  the  attachment  with  the  creditor,  claimed  the  money 
attached,  and  Bacon  refused  to  deliver  it  unless  Lee  would  sign 
the  paper  attached  to  the  report,  and  which  is  relied  on  as  an 
agreement  that  Bacon  should  retain  the  fifty  dollars,  for  finding 
the  money.  At  this  time  there  was  another  officer  at  the  door 
about  to  attach,  as  the  parties  supposed,  the  money  in  Bacon's 
hands,  and  in  consequence  of  this  and  the  fact  that  Bacon  would 
not  give  np  the  money  on  any  other  terms,  Lee  signed  the  paper, 
and  Bacon  delivered  over  to  him  five  hundred  and  fifty  dollars, 
and  retained  the  other  fifty  dollars.  The  plaintiff  claims  to 
charge  the  trustee  on  the  ground  that  the  fifty  dollars  was  left 
in  Bacon's  hands  to  keep  it  from  attachment.  The  trustee  can 
not  be  made  chargeable  upon  this  ground.  Lee's  purpose, 
undoubtedly,  in  hastening  to  get  the  money  out  of  Bacon's  nande 
was  to  keep  it  from  attachment,  but  there  is  no  ground  to  infer 
that  his  intent  in  leaving  the  fifty  dollars  in  Bacon's  hands  was 
fraudulent  in  fact,  or  lor  the  purpose  of  having  Bacon  hold  it  in 
Irani  fa?  him,  to  avoid  creditors.    The  commissioner  finds  no 
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euch  fact,  and)  as  urged  by  the  counsel  for  the  trustee,  every 
inference  is  the  other  way.  The  trustee  is  not  liable  unless  Lee 
oould  have  collected  this  fifty  dollars,  notwithstanding  such 
agreement,  for  we  assume  there  was  such  agreement  in  fact  as 
the  trustee  claims.  This  assent,  payment,  or  agreement,  what- 
ever it  may  be  called,  was  not  voluntary  on  the  part  of  Lee,  bat 
compulsory.  The  parties  did  not  stand  on  equal  terms,  and  tjiis 
trustee  knew  at  the  time  that  Lee  acted  not  willingly,  but  by 
compulsion.  To  allow  a  public  officer  to  avail  himself  of  the 
custody  of  a  debtor's  property  obtained  by  virtue  of  process, 
and,  by  his  refusal  to  redeliver  it  after  the  lien  is  discharged,  to 
force  the  debtor  to  pay  money,  or  to  agree  that  the  officer  shall 
retain  a  portion  of  the  property  as  his  own,  under  pretence  of  a 
claim  on  the  part  of  the  officer,  so  manifestly  unfounded  that  it 
must  be  regarded  as  set  up  in  bad  faith,  and  then  to  protect 
himself  under  such  agreement,  is  too  manifestly  unjust  and 
oppressive  to  be  sanctioned  as  law. 

The  principle  and  spirit  of  the  decisions  on  the  subject  of 
voluntary  and  compulsory  payments  fully  sustain  this  conclusion. 
Many  of  the  cases  were  recently  and  critically  examined  in 
Beckurith  v.  Frisbie  &  Sons,  32  Vt.  559.  In  that  case,  however, 
the  money  was  paid  under  protest,  but  it  was  a  case  between 
private  individuals.  The  law  is  more  strict  against  oppression 
by  a  public  officer  by  means  of  an  advantage  obtained  in.  his 
official  capacity. 

But  it  is  claimed  by  the  counsel  of  the  trustee  that  the  right 
to  avoid  this  contract  is  personal  in  Lee,  and  that  he  only  can 
avoid  it  But  the  fact  that  Lee  has  agreed  with  the  plaintiff,  in 
some*  arrangement  in  reference  to  the  plaintiff's  demand,  that 
the  plaintiff  should  have  the  benefit  of  this  claim  against  the 
trustee,  (as  is  conceded  by  counsel  in  explanation  of  a  statement 
in  the  report  on  this  subject,)  is  such  an  election  on  the  pert  of 
Lee  to  avoid  this  contract,  as  obviates  this  objection,  even  if 
otherwise  it  would  prevail. 

None  of  the  objections  interposed  by  the  trustee  eaa  avail 
him,  and  the.  judgment  of  the  county  court  is  affirmed* 
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Horatio  Ntb  v.  Henrt  Merriam. 
Fraud.    Action.    Damages.    Evidence.    Exemplary  Damages. 

A  fraud  unaccompanied  by  damage  is  not  actionable. 

The  defendant  cheated  the  plaintiff  in  weighing  some  butter  sold  him  by  the 
latter,  and  reported  the  false  weight  to  the  plaintiff,  but  afterwards  the 
plaintiff  accepted  from  the  defendant  bis  note  in  payment  for  the  batter,  in. 
a  sum  large  enough  to  cover  the  contract  price  of  the  quantity  actually 
furnished.  At  the  time  the  note  was  given  the  plaintiff  had  forgotten  the, 
weight  as  originally  reported  by  the  defendant.  Held,  that  in  the  absence 
of  proof  that  the  plaintiff  bad  been  put  to  any  trouble  or  expense  by  the 
defendant's  falsehood,  he  could  not  recover  therefor. 

Evidence  that  a  party  at  a  former  trial  of  a  cause  claimed,  through  his  conn-  • 
sel,  to  defend  the  suit  upon  grounds  wholly  inconsistent  with  his  present 
testimony,  is  admissible  as  tending  to  discredit  such  testimony. 

Exemplary  damages  are  allowable  in  an  action  on  the  case  for  deceit,  when 
the  evidence  tends  to  show  that  the  defendant  wilfully  purposed  to  deceive 
and  defraud  the  plaintiff. 

Case  for  fraudin  cheating  w, weighing  a  quantity  of  butter 
sold  by  the  plaiptra  to  the  defendant. 

The  defendant  pleaded  the  general  issue,  with  notice  of  special 
matter  in  defence,  and  the  case  was  tried  by  jury  at  the  June 
Term,  1861,  in  Orleans  county,  Poland,  Ch.  J.,  presiding. 

The  plaintiff '8  evidence  tended  to  prove  that  about  the  middle 
of  October,  1858,  he  sold  to  the  defendant  eleven  tubs  of  butter 
at  the  price  of  eighteen  and  oue-half  cents  per  pound,  to  be 
delivered  by  the  plaintiff  in  Barton,  the  defendant  paying  the 
plaintiff  $33  towards  the  same  before  the  delivery  ;  that 'about 
the  1st  of  November,  the  plaintiff  being  away  from  home,  the 
defendant  called  for  the  butter,  and  the  same  was  carried  by 
the  plaintiff's  father  to  the  appointed  place  of  delivery,  where  it 
was  weighed  by  the  defendant,  and  the  weight  marked  by  the 
defendant  on  the  several  tubs,  and  a  list  of  the  weights  in  figures 
on  a  slip  of  paper  given  to  the  plaintiff's  father. 

The  plaintiff  gave  evidence  tending  to  prove  that  the  defen- 
dant when  he  weighed  the  tubs  full  of  butter  placed  his  foot 
under  the  edge  of  the  platform  of  the  scales,  so  as  to  make  the 
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weight  less  than  the  true  weight,  and,  when  the  empty  tubs  were 
weighed,  placed  his  foot  upou  the  edge  of  the  scale,  so  as  to 
make  the  tub  appear  to  weigh  more  than  the  true  weight,  and 
that  by  these  means,  the  weight  of  the  batter  as  marked  oa  the 
tubs,  and  given  to  the  plaintiff's  father,  was  less  than  the  true 
weight  of  the  butter,  from  two  to  three  pounds  upon  each  tub  of 
the  butter,— and  that  this  was  done  designing  to  cheat  and 
defraud  the  plaintiff;  that  immediately  after  the  delivery  of  the 
plaintiff's  butter,  the  defendant  went  to  Boston  with  that  and 
butter  purchased' by  him  of  various  other  persons,  and  there  sold 
the  same,  but  did  not  return  to  Barton  as  was  expected,  and  in 
the  early  part  of  December,  information  was  received  by  the 
plaintiff  that  the  defendant  was  about  to  proceed  to  California, 
without  returning  to  Barton,  or  paying  for  the  butter  he  had  pur- 
chased on  credit  of  the  plaintiff  and  others ;  that  the  plaintiff 
thereupon,  *for  himself  and  two  other  persons,  of  whom  the 
defendant  had  purchased  butter  on  credit,  went  in  pursuit  of  the 
defendant,  first  to  New  York  city,  from  there  to  Boston,  and 
finally  to  Lebanon,  New  Hampshire,  where  he  found  the  defen- 
dant, and  called  on  him  for  payment  for  the  balance  due  him  for 
his  butter,  and  the  two  other  men  for  whom  ho  was  acting ; 
that  the  defendant  replied  that  he  had  no  money,  and  could  not 
pay. 

In  relation  to  what  took  place  between  the  plaintiff  and  the 
defendant  on  this  occasion,  the  plaintiff  testified  as  follows : 

44  The  defeudant  felt  bad  because  he  could  not  pay  me.  I  said 
if  he  could  not  pay  me  he  must  give  me  his  note,  as  I  had 
nothing  to  show*  He  asked  how  much  it  was.  I  told  him  I 
did  not  know,  but  supposed  he  could  tell.  He  said  he  could  not, 
that  his  papers  were  in  his  valise  or  trunk.  I  said  I  supposed 
it  was  about  sixty  dollars  ;  he  thought  it  was  fiity-five  or  sixty 
dollars.  I  said  I  had  been  at  considerable  trouble  hunting  after 
him,  and  would  call  it  sixty  dollars.  He  assented,  and  gave  me 
his  note  for* sixty  dollars,  and  I  came  home.  I  had  lost  the 
.  paper  that  my  father  gave  me,  and  did  not  know  what  the  figures 
were.  There  was  not  a  word  s«id  between  us  about  fraud  in  the 
weight,  and  no  allusion  to  it  whatever." 

The  defendant's  evidence  tended  to  prove  that  the  plaintiff's 
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butter  was  fairly  end  truly  weighed  by  the  defendant,  and  no 
such  cheat  practised  in  weighing  aa  the  plaintiff  claimed ;  thai 
the  true  weight  was  marked  on  the  tube,  and  that  the  just  balance 
due  to  the  plaintiff  from  the  defendant  for  the  butter,  after  pay 
ment  of  the  $33,  was  955.25. 

In  relation  to  the  transaction  between  the  plaintiff  and  the 
defendant,  at  Lebanon,  the  defendant  testified  as  follows : 

"  Last  of  December,  or  1st  of  January,  the  plaintiff  came  to 
Lebanon,  New  Hampshire,  where  I  was  stopping,  said  he  wanted 
to  settle  this  butter  matter,— wanted  the  money  for  his  butter* 
I  told  him  I  had  not  got  it.  Then  he  said  he  wanted  my  note. 
We  had  considerable  talk,  though  the  plaintiff  was  in  a  hurry. 
We  talked  about  his  following  me  round.  I  asked  what  his 
object  was*  He  said  he  wanted  to  catch  me.  I  asked  what  he 
expected  to  do  when  he  did.  He  said  he  did  not  know, — had 
made  a  fool  of  himself,  and  was  sorry.  I  asked  the  plaintiff 
how  much  there  was.  He  said  he  had  not  got  it.  I  showed 
him  from  a  memorandum  book  how  much  it  was.  He  seemed 
satisfied*  I  then  brought  up  the  matter  of  the  cheat ;  said  I  had 
understood  he  had  threatened  to  prosecute  roe,  and  I  wanted  to 
have  it  settled,  so  I  could  come  back  to  Barton  and  not  have  him 
jumping  on  to  me.  I  said  I  would  give  him  my  note  for  S60  to 
settle  it  all  up.  He  said  that  would  be  satisfactory,  and  I  gave 
him  my  note  for  $60,  and  he  left  for  the  cars.  Tiie  plaintiff  said 
he  had  been  to  a  good  deal  of  expense,  and  had  been  to  New 
York  and  Boston.  The  plaintiff  asked  if  my  father  or  brother 
would  not  sign  the  note  with  me.  I  told  him  I  should  not  ask 
them  to  do  so,  for  I  owed  them  borrowed  money.  He  said  he 
should  go  and  ask  them.  I  said  he  could  do  so,  and  they  could 
do  as  they  pleased  about  R." 

The  defendant  also  introduced  the  testimony  of  several  wit- 
nesses of  admissions  by  the  plaintiff  that  the  note  was  given  to 
cover  and  settle  not  only  for  the  balance  due  for  the  butter,  but 
also  for  his  claim  for  being  cheated  by  the  defendant  in  the 
weight. 

The- plaintiff  in  his  rebutting  evidence,  gave  evidence  tending 
to  prove  that  the  defendant  was  present  at  the  trial  of  this  easse 
befere  the  justice,  and  testified,  that  at  the  interview  between 
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him  and  the  plaintiff  at  Lebanon,  the  plaintiff  set  up  so  claim 
that  there  had  been  any  fraud  in  the  weight  of  the  butter,  and 
that  nothing  was  there  said  about  it,  and  that  Mr.  Cooper,  the 
defendant's  counsel,  in  the  presence  of  the  defendant,  put  the 
defence  wholly  upon  the  ground  that  there  was  no  fraud  in  the 
weight,  and  relied  strongly  upon  the  fact  that  when  the  plaintiff 
found  the  defendant  at  Lebanon,  and  took  his  note,  he  made  no 
claim  of  the  kind,  as  evidence  that  there  was  no  fraud.  The 
defendant's  counsel  objected  to  this  evidence,  so  far  as  it  went  to 
show  the  grounds  of  defence  and  argument  of  Mr.  Cooper  on 
behalf  of  the  defendant,  but  the  court  admitted  the  same,  to  which 
the  defendant  excepted. 

On  the  defendant's  cross-examination,  he  was  enquired  of  by 
the  plaintiff's  counsel  when,  and  to  whom,  and  for  how  much 
he  sold  his  butter  in  market,  how  much  money  he  received,  bow 
he  expended  it,  and  as  to  his  whereabouts  from  the  time  he  went 
to  Boston  with  the  butter,  till  he  was  found  by  the  plaintiff  at 
Lebanon  as  above  stated .  The  defendant's  counsel  objected  to 
these  inquiries,  but  they  were  allowed  to  be  put,  and  answered 
by  the  defendant,  to  which  the  defendant  excepted. 

It  was  conceded  by  the  plaintiff  that  before  he  met  the 
defendant  at  Lebanon,  be  had  had  an  intimation  that  the  defen- 
dant had  cheated  him  in  the  weight  of  the  butter,  but  that  he 
did  not  know  the  extent  of  it,  nor  the  manner  in  which  it  was 
done. 

The  defendant's  evidence  tended  to  prove  that  prior  to  the 
interview  at  Lebanon,  he  had  received,  from  his  family  in  Barton 
information  that  the  plaintiff  claimed  he  had  cheated  in  the 
weight  of  the  butter,  and  was  threatening  to  prosecute  him 
therefor. 

It  was  conceded,  also,  that  the  tnoto  the  defendant  gave  the 
plaintiff  had  never  been  paid,  and  that  it  was  large  enough 
to  cover  the  full  value  ef  the  butter  at  its  true  weight. 

The  defendant's  counsel  claimed  and  requested  the  court  to 
instruct  the  jury,  that  if  the  defendant  was  thus  guilty  of  Cheat* 
ing  in  the  weight,  still  if  the  note  he  gave  the  plaintiff  was  large 
enough  to  cover  the  full  amount  of  the  butter  received  by  the 
defendant  from  the  plaintiff,  at  the  price  per  pound  agreed,  it 
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operated  as  full  payment  and  satisfaction  for  all  the  batter,  and 
that  the  plaintiff  therefore  was  not  defrauded,  and  could  not 
maintain  this  suit,  and  that  this  would  be  so,  whether  the  matter 
of  the  fraud  was  alluded  to  at  the  time  of  the  settlement,  or  not, 
and  that  even  if  it  was  as  stated  by  the  plaintiff,  it  would  pre* 
elude  a  recovery. 

The  defendant  also  requested  the  court  to  charge  the  jury, 
"  that  if  they  found  that  the  reason  the  plaintiff  asked  so  large  a 
note,  and  the  reason  the  defendant  gave  so  large  a  note,  was4he 
alleged  fraud,  although  both  avoided  any  discussion  of  the  disa- 
greeable subject,  then  no  right  of  action  accrued." 

The  court  declined  so  to  charge,  but  did  charge  the  jury  that 
if  the  plaintiff  satisfied  them  that  the  defendant  purposely  cheated 
in  weighing  the  butter,  still  if  the  plaintiff's  claim  for  such  fraud 
was  mutually  settled  and  adjusted  by  the  parties,  and  included 
in  said  note,  it  would  be  a  defence  to  the  action,  but  that  if  the 
note  was  given  merely  in  settlement  of  the  balance  due  to  the 
plaintiff  for  his  butter,  at  its  reported  weight  by  the  defendant, 
and  with  no  reference  whatever  to  the  plaintiff's  having  been 
cheated  by  the  defendant  in  the  weight,  then  the  plaintiff 's  right 
of  action  for  such  fraud  was  not  thereby  barred,  even  though  the 
note  given  was  large  enough  to  cover  the  whole  of  the  butter 
received  by  the  defendant,  at  the  contract  price ;  that  if  the 
facts  in  reference  to  the  settlement  and  giving  of  the  note  were  just 
as  stated  by  the  plaintiff,  they  would  not  amount  to  a  settlement 
of  the  fraud  in  the  weight,  if  such  existed. 

The  defendant  excepted  to  tlo  refusal  to  charge  as  requested, 
and  to  the  charge  as  given  on  this  point. 

The  defendant  also  claii  ted  that,  if  there  was  a  fraud  in  the 
weight  and  it  was  not  settled,  that  the  plaintiff  could  only  recover 
for  the  deficiency  in  the  weight  of  the  butter  caused  by  sucik 
cheat,  at  its  value,  or  the  contract  price  per  pound.  But  the  court 
chawed  that  if  the  defendant  purposely  cheated  in  the  weight, 
witlTdesiga  to  defraud  the  plaintiff,  the  jury  might  give  such 
exemplary  damages  as  they  should,  under  all  the  circumstances, 
consider  just  between  the  parties. 

The  defendant  excepted  to  this  direction  also. 

The  jury  gave  a  verdict  for  the  plaintiff. 
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W.   W.  Grout  and  Benj.  H.  Steele >  for  the  defendant. 

J.  S.  SarUe  and  T.  P.  Redfield,  for  the  plaintiff. 

Aldis,  J.  The  jury  have  found  that  the  defendant  attempted 
to  cheat  the  plaintiff  in  the  weight  of  his  butter  ;  that  he  reported 
the  weight  to  the  plaintiff's  father,  and  marked  the  tubs  at  from 
twenty  to  thirty  pounds  less  than  the  true  weight.  The  plaintiff 
was  not  present  when  the  butter  was  weighed,  and  therefore  had 
to  rely  on  the  paper  the  defendant  gave  his  father  containing  the 
figures  of  the  weight. 

I.  If  the  plaintiff  settled  with  the  defendant  for  the  butter 
upon  the  basis  of  the  weight  as  reported  by  the  defendant,  and 
afterwards  discovered  the  fraud,  he  would,  it  is  admitted,  be 
entitled  to  recover  for  the  fraud. 

II.  But  the  defendant  claims  that  the  case,  standing  on  the 
plaintiff's  testimony,  shows  that  the  plaintiff  has  suffered  no 
damage  >  tiu£  although  the  defendant  may  have  attempted  a  fraud, 
yet  in  fttcrhe  lias  not  accomplished  his  attempt ;  but  on  the  con- 
trary has  given  flfeis  note  to  the  plaintiff  on  settlement  for  more 
than  the  value  of  the  butter  at  its  true  weight  and  contract 
price.  . 

ITo  sustain  this  action  there  must  be  both  fraud  and  damage.t 
A  naked  lie  that  causes  no  injury  to  another  is  not  actionable.! 
The  lie  must  be  relied  upon,  and  must  occasion  damage. 

The  defendant  claims,  first,  that  the  lie  was  not  relied  upon  ; 
and  secondly,  that  it  did  no  damage,  according  to  the  plaintiff's 
own  testimony  ;  and  that  this  viewof  the  case  was  not  presented 
to  the  jury.'  To  determine  this  point  we  must  consider  the 
plaintiff's  testimony,  and  the  charge  of  the  court  in  regard 
to  it. 

The  plaintiff,  hearing  that  the  defendant  was  about  to  go  to 
California,  and  not  to  return  to  pay  for  the  butter,  went  in  search 
of  him,  and  after  going  to  New  York  and  Boston,  found  the 
defendant  at  Lebanon,  New  Hampshire. 

He  called  on  the  defendant  for  payment  of  the  balance  due  for 
the  butter.     The  defendant  said  he  had  no  money.    The  plaintiff 
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replied  :  u  if  you  can  not  pay  me  you  must  give  me  your  note.'9 
"  He,  the  defendant,  asked  how  much  it  was.  I  told  him  I  did 
not  know,  but  supposed  he  could  tell.  He  said  that  he  could 
not,  that  his  papers  were  in  his  valise.  I  said  I  supposed  it  was 
about  sixty  dollars.  He  thought  it  was  fifty-five  or  sixty 
dollars." 

It  will  be  noticed  that  thus  far  nothing  has  been  asked  for  by 
the  plaintiff*,  or  spoken  of  by  either,  but  "  payment  of  the  balance 
due  for  the  butter  $  and  that  what  that  balance  was,  was  what 
neither  could  exactly  tell, — the  plaintiff  supposing  it  a  about 
sixty  dollars,"  and  the  defendant  "  fifty-five  .or  sixty  dollars." 
The  plaintiff  then  proceeds :  "  I  said  I  had  been  at  considerable 
trouble  hunting  after  him,  and  would  call  it  sixty  dollars.  He 
absented  and  gave  me  his  note  for  sixty  dollars."  It  is  admitted 
that  this  note  was  large  enough  to  cover  the  full  amount  of  the 
butter  at  the  contract  price. 

The  plaintiff  further  said  that  he  had  lost  the  paper  that  his 
father  gave  him,  and  did  not  know  what  the  figurasjvere. 

Now,  upon  this  evidence  it  is  clear  that  the  dtSKmc  might  j*****&- 
justly  have  urged  upon  the  jury,  Irst,  that  the  note  was  given 
solely  for  the  balance  due  for  the  butter  ;  that  the  remark  as  to 
L*  /  a  ,  fete  trouble  in  hunting  after  the  defendant  was  not#  intended  by 
him,  or  understood  by  the.  defendant,  as  making  those  expenses," 
or  that  trouble  a  part  of  t$S  consideration  of  the  note,  but  only 
as  entitling  him  equitably  or  morally  to  have  the  defendant's  doubt 
whether  the  balance  was  fifty-five  or  sixty  dollars,  solved  in  the 
plaintiff's  favor.  If  given  solely  for  the  balance  due  for  the 
butter,  and  it  covered  the  whole  balance  according  to  true  weight 
and  contract  price,  we  are  at  a  loss  to  see  what  damage  occa- 
sioned by  the  original  false  statement  of  the  defendant  has 
accrued  to  the  plaintiff/  The  plaintiff  does  not  appear  to  have 
incurred  any  expense  or  trouble  on  account  of  the  falsehood,  or 
to  have  lost  any  thing  by  it.  He  did  uot  go  in  search  of  the 
defendant  on  account  of  it.  The  attempt  to  cheat  was  not  con- 
summated by  payment  or  settlement  at  the  lower  weight. 

Had  he  known  all  the  facts  as  to  the  attempt  to  cheat,  he  could 
not  have  asked  for  more  than  the  sixty  dollars  as  the  balance  doe 
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him  for  the  hotter.  Nor  does  it  appear  that  the  falsehood  had 
worked  him  any  injury  for  which  he  could  have  asked  for  further 
compensation. 

Secondly,  the  defendant  might  also  have  justly  insisted  that  to 
sustain  this  action  the  plaintiff  must  show  that  he  relied  upon  the 
false  statement  in  making  the  settlement. .  » 

The  testimony  of  the  plaintiff  might  fairly  he  claimed  by  the 
defendant  as  tending  to  show,  that  the  plaintiff  could  not  recollect 
what  the  statement  originally  made  by  the  defendant  as  to  the 
weight  was ;  that  tlfe  plaintiff  had  lost  the  paper  which  the 
defendant  gave  to  his  father,  and  had  forgotten  its  contents ; 
that  the  defendant  could  not  tell  what  the  weight  was,  and  did 
not  renew  or  insist  on  the  original  falsehood;  and  that  both 
parties  acted  on  their  own  knowledge  and  judgment  as  to  the 
weight,  uninfluenced  by  the  false  statement  of  the  weight  as 
originally  made.  • 

If  the  plaintiff  did  not  recollect  the  false  statement, — did  not 
know  and  could  not  tell  what  the  balance  due  for  the  butter  was 
according  to  the  original  falsehood,  nor  what  the  figures  were 
which  indicated  the  false  weight,  but  claimed  a  balance  sufficient 
to  cover  the  whole  and  true  weight,  and  received  it  on  settlement, 
we  are  at  a  loss  to  see  how  he  can  claim  to  have  been 
defrauded . 

The  court  in  the  charge  did  not  present  the  case  to  the  jury 
in  these  two  aspects,  but  seemed  to  hold  that  the  original  false- 
hood necessarily  included  damage,  and  gave  a  right  of  action  for 
fraud  in  weighing,  and  that,  unless  such  right  to  sue  was  dis- 
charged in  the  settlement,  it  remained  in  full  vigor,  and  that  the 
plaintiff's  testimony  did  not  show  it  Settled.  For  the  reasons 
above  given  we  think  the  charge  erroneous,  and  that  the  judg- 
ment must  be  reversed. 

III.  The  evidence  to  show  that  the  defendant  on  the  justice 
trial  by  his  counsel  claimed  to  defend  the  suit  upon  grounds 
wholly  inconsistent  with  his  present  testimony,  was  admissible. 

IV.  The  inquiries  of  the  defendant  on  cross-examination  took 
rather  a  wide  range  ;  but  we  think  we  can  perceive  that  such 
inquiries  might  be  proper,  and  even  necessary,  to  show  fraud, 
and  to  invalidate  pretences  made  by  the  defendant. 
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V.  When,  in  an  action  on  the  case  for  deceit,  the  evidence 
tends  to  show  that  the  defendant  wilfully  and  intentionally  pur- 
posed to  deceive  and  defraud  the  plaintiff,  then  exemplary  dam- 
ages for  such  wilful  fraud  are  allowable.  Without  adverting 
particularly  to  the  authorities  upon  this  much  discussed  point, 
we  deem  it  sufficient  to  say  that  we  understand  the  law  to,  htrvo 
-iaw-to  have  been  long  settled  in  this  state,  that  wilful  fraud,  as 
well  as  malice,  may  be  punished  by  exemplary  damages  in  ao 
action  of  tort. 


The  Town  op  Chelsea  v.  The  Town  op  Vep.shike. 

Intoxicating  Liquor.     Towns.     Jail:    Pauper. 

L.  was  apprehended  and  committed  to  jail  in  Chelsea  under  the  22nd  section 
t)f  the  act  of  1852,  to  prevent  traffic  in  intoxicating  liqaors,  (Acts  of  1852,  p. 
28,)  as  having  been  found  intoxicated  in  the  town  of  Vershire.  Held,  that 
the  town  of  Chelsea  could  not,  on  being  notified  by  the  jailer  that  L.  was 
confined  there  and  in  need  of  relief,  pay  his  board  while  in  jail,  and  then 
recover  the  amount  so  paid  of  Vershire,  but  that  if  any  obligation  rested  on 
Vershire  to  pay  for  his  board  while  in  jail,  under  that  statute,  it  was  a  lia- 
bility directly  to  the  jailer,  and  not  mediately  through  the  town  of  Chelsea. 

Case  under  the  22nd  section  of  the  act  of  1852,  entitled  "  an 
act  to  prevent  traffic  in  intoxicating  liquors  for  the  purpose  of 
drinking,"  Acts  of  1852,  p.  28.  The  plaintiff  claimed  to  recover 
for  the  amount  expended  for  the  support,  in  the  jail  in  Chelsea, 
of  one  Lewis,  who  was  committed  to  that  jail  by  a  justice  of 
the  peace,  under  the  section  above  mentioned,  as  having  been 
found  intoxicated  in  the  town  of  Vershire,  and,  under  the  warrant 
of  the  justice  of  the  peace,  confined  there  until  he  disclosed 
where  and  of  whom  he  procured  the  liquor  upon  which  he  became 
intoxicated. 

The  declaration  set  forth  the  record  of  the  proceedings  before 
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the  justice  of  the  peace  in  respect  to  the  appreheDBion  and  com- 
mitment of  Lewis  for  being  found  intoxicated  in  Vershire,  and 
alleged  that  Lewis,  refusing  to  disclose  where  he  obtained  the 
liquor,  was  confined  in  the  jail  in  Chelsea  from  the  8th  of  April, 
1858,  till  the  14th  of  July,  1858,  and  that  on  the  day  of  the 
commitment  of  Lewis  the  keeper  of  the  jail  notified  the  overseer 
of  the  poor  of  Chelsea  that  Lewis  was  in  that  jail,  and  was  in 
need  of  relief,  whereupon  the  overseer  provided  for  and  sup- 
ported him  in  such  jail  during  the  whole  period  of  his  confine- 
ment. 

To  this  declaration  the  defendant  pleaded  the  general  issue, 
and  the  cause  was  tried  by  the  court  at  the  June  Term,  1860,  in 
Orange  county,  Barrett,  J.,  presiding. 

The  county  court  rendered  judgment  for  the  plaintiff  for  the 
amount  expended  by  the  oyer  seer  of  the  poor  of  Chelsea,'  for 
Lewis'  support  in  jail.  After  the  trial  aud  before  judgment  the 
defendant  interposed  a  motion  in  arrest  of  judgment,  on  the 
ground  of  the  insufficiency  of  the  declaration,  but  the  court 
overruled  the  motion,  to  which  the  defendant  excepted. 

C.  W.   Clarke,  for  the  defendant. 

Wm.  Hebard,  for  the  plaintiff. 

Poland,  Ch.  J.  This  case  has  been  twice  argued,  but  the 
court  have  not  yet  *been  able  to  fully  agree  upon  the  points  that 
have  been  presented  by  the  argument. 

There  is  one  view  of  the  case,  however,  (which  has  not  been 
taken  by  the  counsel  in  argument,  but  which  fairly  arises  under 
the  defendant's  motion  in  arrest,)  which  we  think  is  decisive. 
And  we  are  less  unwilling  tc  turn  this  case  upon  a  point  not 
made  in  argument,  than  we  usually  are,  because  we  regard  this 
point  as  one  of  considerable  practical  consequence. 

The  town  of  Chelsea  claim  to  recover  of  Vershire,  for  sup- 
porting Lewis,  while  in  jail,  not  by  any  contract,  but  by  force 
of  law  ;  that  Lewis  was  found  intoxicated  in  Vershire,  arrested 
therefor,  and,  refusing  to  disclose,  &c,  was  committed  to  jail  in 
Chelsea,   and  that   being   unable   to   support  himself,    he  whs 
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supported  by  Chelsea,  and  that  Vershire  is  liable  to  reimburse 
them  for  this  support,  as  part  of  the  expense  of  the  proceedings 
agaiust  Lewis. 

But  the  only  case  where  the  statute  gives  an  action  to  one 
town  against  another,  for  support  furnished  to  persons  in  need, 
is  against  the  town  where  such  person  has  a  legal  settlement. 
It  hardly  needs  to  be  repeated,  that  these  rights  and  remedies 
between  towns,  are  wholly  matters  of  statute  regulation,  and  are 
not  to  be  extended  or  enlarged 'by  construction. 

It  has  not  been  questioned  in  this  case,  but  that  the  expense 
of  supporting  Lewis  while  in  jail,  was  (if  he  was  unable  to 
support  himself,)  a  proper  part  of  the  expense  of  the  proceedings, 
for  which  Vershire  was  legally,  liable. 

Whether  a  person  committed  to  jail  under  such  circum- 
•  stances,  is  bound  to  support  himself,  if  he  has  the  ability  to 
do  so,  the  same  as  ordinary  prisoners,  or  whether  he  is  to  be 
supported  by  the  town  where  he  is  found  intoxicated,  dec.,  irre* 
speed ve  of  his  ability,  as  the  plaintiff's  counsel  claim,  we  have 
no  occasion  now  to  decide. 

If  the  town  of  Vershire  were  liable  for  the  support  of  Lewis 
in  jail,   we  think  they  were  liable  directly  to  the   jailer,  and 
there  was  no  occasion   for  the  town   of  Chelsea  to  interfere* 
at  all. 

The  precept  upon  which  Lewis  was  committed,  shows  that  the 
town  of  Vershire  was  the  town  to  be  called  on,  if  any  town  was 
to  be,  for  his  support.  By  calling  upon  Chelsea,  it  could  not  be 
expected  that  town  would  actually  assume  the  care  of  feeding 
him,  as  they  could  not  remove  him  to  the  poor  house,  or  any 
other  place  for  support,  as  he  must  remain  in  jail. 

All  they  could  do,  would  be  to  pay  the  jailer  for  boarding 
him.  and  this  could  just  as  readily  be  done  by  the  town  made 
liable  by  law.  In  ordinary  cases  of  needy  persons  in  jail,  the 
jailer  is  to  call  on  the  overseer  of  the  tnwn  where  the  jail  is 
situated,  because  he  has  no  means  of  knowing  what  town  is  his 
place  of  settlement,  and  the  statute  throws  the  duty  of  ascer- 
taining that  fact  upon  the  town,  and  gives  them  a  remedy  over 
against  the  place  of  settlement.  Hers  the  process  itself  shows 
what  town,  if  any,  is  to  be  called  on,  and  as  the  statute  has 
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provided  for  do  right  or  remedies  between  towns  in  sneh 
eases,  we  think  it  must  have  been  intended  that  the  liabil- 
ity should  be  direct  to  the  person  by  whom  the  expense  was 
incurred. 

We  are  of  opinion,  therefore,  that  the  plaintiff's  declaration 
■hows  no  legal  right  of  action  against  the  defendant. 

The  judgment  of  the  eounty  eourt  is  therefore  reversed, 
the  judgment  arrested.  • 


Qlxbk  Galb  v.  R.  Butler,  Jb. 

[in  chancery.] 

Appeal.     Chancery.     Costs.     Practice. 

An  appeal  from  the  decree  of  a  chancellor  to  the  supreme  court  vacate*  the 
decree,  both  as  to  the  merits  of  the  case,  and  the  costs. 

When  a  cause  is  remanded  from  the  supreme  court  to  the  chancellor,  it  is  the 
latter's  duty  to  conform  his  decree  to  the  judgment  of  the  supreme  court, 
so  far  as  they  have  adjudicated  the  cause;  but  if  no  direction  has  been  given ^ 
as  to  an  incident  of  the  decree,  like  costs,  it  is  his  duty  to  determine  it. 

And  if  in  his  judgment  justice  requires  that  some  further  proceeding  should 
be  allowed  in  the  cause,  it  is|wlthm  the  chancellor's  power  to  allow  it  to  be 
had. 

Poland,  Ch.  J.  The  orator  in  this  case  has  appealed  from 
the  decree  made  by  the  chancellor,  apportioning  the  costs  of  the 
cause  between  the  parties,  claiming  that  the  decree  should  have 
been  in  his  favor  for  his  full  costs. 

As  we  understand  the  case,  the  orator  origiaaUy  obtained  a 
99 


Digitized  by 


Google 


450  GENERAL  TERM, 

Gale  v.  Batter. 

decree  ia  his  favor  to  the  full  extent  he  claimed  in  his  bill,  and 
for  his  costs,  and  the  defendant  appealed  from  that  decree.  The 
supreme  court  held  that  the  orator  was  entitled  to  have  a  decree 
as  to  one  portion  of  his  claim,  but  was  not  entitled  to  a  decree 
upon  another,  and  the  larger  part,  and  for  which  he  had  obtained 
a  decree.  The  supreme  court  therefore  reversed  the  decree  of 
the  chancellor,  and  remanded  the  case,  with  directions  to  enter 
a  decree  far  the  orator  for  a  part  of  his  claim  only,  but  the  man- 
date contained  no  directions  as  to  what  should  be  the  decree  as 
to  the  costs. 

The  chancellor  directed  the  costs  to  be  apportioned  upon  the 
basis  that  the  orator  should  recover  all  his  costs,  made  in  prose- 
cuting that  part  of  his  case  upon  which  he  ultimately  prevailed, 
but  denying  him  his  costs  made  in  attempting  to  enforce  the 
claim  in  which  he  had  failed,  and  allowing  the  defendant,  against 
the  orator,  his  costs  made  in  defending  against  the  same.  This 
was  manifestly  the  just  and  equitable  rule  between  the  parties, 
and  the  orator  does  not  claim  the  contrary,  or  even  that  the  court 
should  revise  it  at  all,  provided  the  chancellor  had  any  power  to 
apportion  the  costs. 

But  the  orator  claims  that  as  he  obtained  a  decree  for  all  his 
costs  originally,  and  the  mandate  from  the  supreme  court  gave 
no  direction  as  to  costs,  the  former  decree  remained  untouched, 
and  in  force,  as  to  costs,  and  that  the  chancellor  could  not,  on 
the  case  being  reminded,  proceed  to  vary  the  foimer  decree  as 
to  the  cos: s ;  that  he  had  uo  legal  authority  so  to  do. 
^  This  objection  is  manifestly  without  any  just  foundation. 
1  The  appeal  from  the  original  decree  vacated  and  annulled  it,  as 
much  as  au  appeal  vacates  the  judgment  of  a  justice  of  the 
peace,  and  the  decree  for  costs  equally  with  the  decree  on  the 
merits.  If  this  were  not  eo,  the  reversal  of  the  decree  in  the 
supreme  court  would  have  that  effect,  so  that  it  cannot  properly  be 
said  that  the  decree  as  to  costs  remains  in  force.  As  the  supreme 
court  gave  no  direction  to  the  cliHncellor  as  to  how  he  should 
decree  costs,  the  defendant  could  with  more  show  of  reason  claim 
that  none  should  !  e  allowed,  than  the  orator,  that  he  retained  the 
old  decree  for  the  whole. 
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In  all  such  cases,  when  a  decree  is  reversed,  and  the  case 
remanded,  with  directions  to  enter  a  different  decree  upon  the 
merits,  and  no  directions  given  as  to  how  costs  shall  be  decreed, 
it  is  understood  the  chancellor  is  to  decree  costs  according  to 
equity,  in  his  sound  discretion,  and  as  may  be  just  in  the  altered 
state  of  the  decree  on  the  merits.  It  is  not  unusual,  in  such 
eases,  in  returning  cases  in  this  condition,  to  leave  the  question 
of  costs  untouched,  as  a  chancellor  can  generally  better  ascertain 
and  determine  what  is  just  and  equitable  in  that  respect,  than  can 
the  supreme  court  sitting  in  banc  to  hear  it  on  appeal.  The 
notion,  that  on  the. remand  of  a  case  from  the  supreme  court,  the 
power  and  duty  of  a  chancellor  over  the  case  is  a  mere  ministe- 
rial one,  to  register  the  mandate  of  the  supreme  court,  and  that 
he  has  no  other,  is  quite  too  narrow.  It  is  his  duty  to  conform 
his  decree  to  the  judgment  of  the  supreme  court,  so  far  as  they 
have  adjudged,  but  if  no  direction  has  been  given  as  to  an 
incident  of  the  decree,  like  the  costs,  it  is  his  duty  to  deter- 
mine it. 

So  if  in  his  judgment  justice  requires  that  some  further  pro- 
ceeding should  be  allowed  in  the  case,  it  is  within  his  power  to 
allow  it  to  be  had,  as  was  decided  by  this  court  at  the  last  gen- 
eral term,  in  Barker  &  Haight  etal.  v.  Vermont  Central  R.  JR. 
Co.  etal 

Decree  affirmed. 
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Joseph  Bradish  v.  The  State  op  Vermont. 

Petition  for  New  Trial.     Practice.    Judgment    Stat*.     State9* 
Attorney*     Cumulative  Evidence. 

A  judgment  is  considered  as  rendered  on  the  last  day  of  the  term  of  the  court. 

Under  the  statute  requiring  a  petition  for  a  new  trial  to  be  brought  within  two 
years  next  after  the  rendition  of  the  original  judgment,  such  time  is  to  be 
computed  from  the  last  clay  of  the  toim  at  which  the  judgment  is  rendered. 

In  petitions  for  new  trhil  where  the  stntc  is  the  petitionee,  service  of  the  peti- 
tion should  be  mude  upon  the  state's  attorney  of  the  county  in  which  the 
petition  is  pending. 

It  seems,  that  if  the  petition  be  served  upon  the  nttomey  who  was  counsel  for 
the  state  in  the  ordinal  action,  the  service  will  be  sufficient. 

In  a  petition  for  a  new  trial,  it  is  sufficient  if  the  petition  be  sworn  to  by  the* 
party  really  in  interest  as  petitioner,  though  not  the  nominal  petitioner. 

In  a  petition  for  a  new  trial  on  the  ground  of  newly  discovered  evidence,  it  is 
not  necessary  that  the  petition  be  accompanied  by  a  certified  statement  of 
the  former  trial  given  by  the  presiding  judge,  or  by  a  recital  of  the  evidence 
given  at  Buch  trial. 

The  petition  snould  set  forth  the  history  of  the  former  trial  fully  enough  to 
snow  tho  applicability  and  effect  of  the  newly  discovered  evidence,  and 
a  statement  of  tlio  newly  discovered  evidence  itself,  to  which  must 
be  attached  the  affidavit  of  the  party  that  the  evidence  is  newly  discov- 
ered, and  also  the  affidavits  of  the  new  witnesses,  as  to  what  they  will 
testify  to. 

Cumulative  evidence  is  additional  evidence  of  the  same  kind  to  the  same 
point. 

Poland,  Ch.  J.  This  is  a  petition  for  a  new  trial  in  a  cause 
tried  in  the  county  court,  in  favor  of  the  State  against  the  peti- 
tioner, the  same  being  an  action  for  taking  certain  personal 
property.  The  petitioner  asks  for  a  new  trial  on  the  groun4 
that  since  the  trial,  he  has  discovered  material  evidence  in  his 
favor. 

The  counsel  for  the  state  filed  a  motion  to  dismiss  the  petition 
upon  four  grounds  : 

1.  That  the  petition  was  not  brought  within  two  years  from 
the  rendition  of  the  original  judgment. 
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2.  That  it  was  not  properly  served  upon  the  adverse  party. 

3.  Because  not  accompanied  by  the  affidavit  of  the  pcti* 
tioner. 

4.  Because  the  petition  is  not  accompanied  by  a  certificate 
t>f  the  judge  who  presided  at  the  trial,  showing  the  applicability 
of  the  newly  discovered  evidence,  nor  by  the  evidence  given  upon 
that  trial. 

In  relation  to  the  first  of  these  objections,  the  facts  appear  to 
be,  that  the  petition  was  brought  within  less  than  two  years 
after  the  close  of  the  term,  at  which  the  cause  was  tried,  but 
more  than  two  years  from  the  commencement  of  the  term. 

This  raises  the  question,  whether  a  judgment  is  to  be  consid- 
ered as  rendered  on  the  first,  or  last  day  of  the  term. 

This  we  regard  as  settled  in  this  state  by  the  early  cases  of 
Boar  v.  Jail  Commissioner,  2  Vt.  402,  and  Day  v.  Lamb,  7  Vt. 
426.  Ever  since  these  decisions,  the  uniform  understanding 
and  practice  of  the  profession,  and  courts  in  the  state,  has  been 
to  regard  judgments  as  tak'ng  effect  from  the  last  day  of  the 
term. 

The  service  of  the  petition  was  made  upon  Mr.  Red  field,  who 
was  the  attorney  of  record  of  the  state,  in  the  origin nl  action, 
and  also  upon  the  state's  attorney  of  Washington  county. 

The  statute  in  relation  to  new  trials  provides  generally  that 
the  citation  shall  be  served  upon  the  adverse  party.  No  provision 
is  made  for  cases  where  the  adverse  party  resides  out  of  the  state, 
nor  do  any  of  our  statutes  make  provision  for  the  service  of  any 
kind  of  process  upon  the  state.  In  Wellington  v.  Aiken,  decided 
some  years  since  in  Caledonia  county,  but  not  reported,  it  was  held 
thai  where  the  adverse  party  lived  out  of  the  state,  service  of  a 
petition  for  a  new  trial  was  properly  made  upon  his  attorney  of 
record,  on  the  ground  that  his  attorney  was  his  selected  agent  to 
represent  him,  and  act  for  him  in  that  matter,  and  unless  service 
on  htm  was  sufficient,  the  other  party  would  be  deprived  of  bis 
right  to  petition  for  a  new  trial.  The  principle  of  that  decision 
*  might  well  enough  be  applied  to  sustain  the  service  in  the  pres- 
ent case. 

But  the  service  upon  the  state's  attorney,  we  think  the  more 
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regular  and  appropriate  service.  Service  can  not  of  course  be 
made  upon  the  state  itself,  but  must  be  upon  some  one  of  its  offi- 
cers who  represents  the  state.  It  appears  to  us  that  no  one  of  the 
public  officers  could  be  mora  appropriate  to  receive  the  notice, 
than  the  state's  attorney,  whose  duty  it  is  by  law  to  net  for  the 
state  in  all  prosecutions  and  suits  whatever,  affecting  its  interests, 
in  the  courts  within  his  official  precinct. 

As  to  the  objection  that  the  petition  is  not  accompanied  by  the 
affidavit  of  the  petitioner  ;  the  facts  appear  to  be,  that  the  pro- 
perty was  attached  by  the  petitioner  as  a  deputy  sheriff,  upon 
writs  in  favor  of  several  creditors  against  one  Heustis.  The 
suit  against  the  petitioner  was  defended  by  the  creditors  for  whom 
the  defendant  attached  tho  property,  and  who  were  the  real  par* 
ties  in  interest  in  the  suit.  It  also  appears  that  the  petitioner 
has  gone  into  the  United  States  service,  and  was  not  in  the  state 
when  the  petition  was  brought.  The  petition  must  be  brought 
in  his  name,  because  he  was  the  defendant  of  record,  and  the 
judgment  recovered  was  against  him.  But  we  regard  the  rule 
requiring  the  petition  to  be  eworn  to,  or  accompanied  by  the 
affidavit  of  the  adverse  party,  as  abundantly  satisfied  by  the  affi- 
davits of  the  creditors,  who  were  the  real  defendants  in  the  orig- 
inal suit,  which  do  accompany  the  petition. 

The  remaining  objection,  that  the  petition  is  noj  accompanied 
by  any  certificate  of  tho  presiding  judge,  or  the  evidence  given 
upon  that  trial,  is  made  upon  the  supposed  requirement  of  an 
early  rule  of  the  supreme  court,  fouud  in  1  Aik.  399.  It  might 
be  supposed  from  the  reading  of  the  rule,  that  the  minutes  of  the 
judge  of  the  former  trial,  or  his  certificate  to  a  statement  of  the 
trial  must  be  annexed  to  the  petition,  and  be  served  upon  the 
•adverse  party.  But  such  has  never  been  the  practical  construc- 
tion of  it  so  far  as  we  know,  or  can  ascertain.  In  CardeU  v. 
Lawton,  16  Vt.  606,  it  was  decided  that  the  minutes  of  the  judge 
of  the  evidence,  taken  at  the  trial,  need  not  be  made  a  part  of 
the  petition,  but  that  it  was  enough  that  they  were  produced  at 
the  hearing  of  the  petition. 

This  case  seems  a  full  answer  to  this  objection. 

As  we  understand  the  practice  which  has  always  prevailed 
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and  been  sanctioned,  ia  petitions  for  new  trials,  the  petition 
must  set  forth  the  history  of  the  former  trial,  fully  enough  to 
show  the  applicability  and  effect  of  the  newly  discovered  evi- 
dence, and  a  statement  of  the  newly  discovered  evidence  itself, 
to  which  must  be  attached  the  affidavit  of  the  party  that  the 
evidence  is  newly  discovered,  and  also  the  affidavits  of  the  wit- 
nesses from  whom  the  new  evidence  is  expected,  of  what  they 
will  testify.  This  course  is  at  least  impliedly  sanctioned  by  the 
rule  made  as  to  new  trials  in  1851 ;  see  22  Vt.  670. 

The  motion  to  dismiss  is  therefore  overruled. 

As  to  the  merits  of  the  application  for  a  new  trial,  it  appears 
that  the  property  which  was  sued  for,  (a  quantity  of  stone-cut- 
ter's and  blacksmith's  tools,)  originally  belonged  to  Heustis. 
Heustis  took  a  contract  on  the  re-building  of  the  state  house,  of 
Dr.  Powers,  the  superintendent,  and  entered  upon  the  work.  It 
was  claimed  on  the  part  of  the  state,  that  some  difficulty  having 
arisen,  Heustis  relinquished  his  contract,  and  sold  the  tools, 
which  had  been  used  on  the  work,  to  Dr.  Powers,  as  agent  for 
the  state,  and  that  thereafter  Heustis,  and  the  men  who  had 
before  been  employed  by  him  upon  bis  job,  were  employed  as 
laborers  by  the  day,  directly  for  the  state.  A  feeble  attempt 
seems  to  have  been  made,  in  the  defence,  to  deny  that  such  an 
arrangement  was  made,  by  which  the  tools  were  to  become  the 
property  of  the  state,  but  the  great  point  upon  which  the  defence 
went,  was  that  there  had  beeu  no  such  visible  *and  apparent 
change  of  possession,  as  to  render  the  sale  valid  against  the 
creditors  of  Heustis.  The  newly  discovered  evidence  is  to  this 
effect,  that  at  the  session  of  the  legislature  in  1858,  Heustis 
presented  claims  for  services,  and  various  other  things,  against 
the  state,  which  were  referred  to  the  committee  on  claims  ;  that 
a  hearing  was  had  before  the  committee,  where  Dr.  Powers 
appeared  on  behalf  of  the  state  and  presented  counter  claims 
against  Heustis  ;  that  just  at  the  close  of  the  session  the  com* 
mittee  adjusted  all  these  claims  between  the  state  and  Heustis, 
upon  the  footing  that  the  state  should  not  be  charged  for  the. 
tools,  but  they  should  be  treated  as  remaining  the  property  of 
Heustis ;  that  a  bill  was  reported  to  pay  the  balance  found  due 
Heustis  on  this  basis,  which  was  duly  passed,  and  the  amount 
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accepted  by  Heustis.  The  affidavits  filed  in  the  case  seem  tc 
establish  these  facts  very  clearly.  If  they  are  true,  h  is  clearly 
unjust  that  the  state  should  compel  the  creditors  of  Heustis,  who* 
took  these  tools  to  satisfy  their  just  debts,  to  pay  the  state  for 
them. 

There  was  do  attempt  to  prove  these  facta  at  the  former  trial, 
nor  is  there  any  proof  they  were  known  to  the  petitioner,  or  the 
creditors  for  whom  he  acted,  nor  are  we  able  to  say  that  they 
were  guilty  of  negligence  in  not  discovering  them.  It  is  objected, 
however,  that  the  evidence  is  cumulative,  and  therefore  insufficient 
to  entitle  the  party  to  a  new  trial.  There  seems  to  be  great  con- 
ration  in  the  cases  in  our  reports,  in  the  nse  of  this  word  cumu- 
lative, as  to  what  it  means.  In  Parker  v.  Hardy,  24  Pick.  246, 
the  court  defined  this  term  :  "  Cumulative  evidence  is  additional 
evidence  of  the  same  kind,  to  the  same  point9'  We  have  found 
no  definition  which  appears  to  us  to  be  so  clear,  and  so  accurate* 
In  that  case,  the  action  was  trover  for  a  horse,  and  the  defendant 
at  the  trial,  proved  that  he  bought  the  horse  of  a  third  person, 
and  attempted  to  prove  that  the  plaintiff  had  given  authority  to 
such  third  person  to  make  the  sale.  The  newly  discovered  evi- 
dence consisted  of  admissions  of  the  plaintiff  that  he  had  given 
each  authority,  and  the  court  held  it  not  objectionable,  on  the 
score  of  being  cumulative,  there  being  no  evidence  of  admission* 
used  on  the  first  trial. 

With  this  vfew  of  what  is  cumulative  evidence,  it  i*  clear  the 
objection  is  not  available  here. 

Hew  trial  granted. 


Digitized  by 


Google 


NOVEMBER  1861.  Wt 


Biker  v.  Hooper. 


Joseph  RHeeb  r.  Saktjel  R.  Hoofeb. 

Pounds.      Impounder.     Pound-keeper.     Judgment.     Evidence* 
Penal  Actions.    Limitation.     Pleading. 

A  former  judgment  in  a  civil  action  is  not  conclusive  in  a  penal  action  between 
tbe  same  parties,  though  the  same  question  was  litigated  In  both  actions, 
because  the  measure  of  proof  is  different  in  the  two  actions* 

In  an  action  by  an  impounder  to  recover  the  penalty  prescribed  by  sec.  10, 
chap.  92,  Comp.  Stat,  (Gen.  Stat.  chap.  100,  sec.  10,)  against  the  owner  of 
the  animal  impounded,  for  not  redeeming  or  replevying  the  beast,  full  proof 
must  be  made  by  tbe  plaintiff,  as  in  a  criminal  action.  Therefore,  where  the 
question  of  the  legality  Of  the*  notice  of  the  impounding  by  the  impounder 
to  the  owner  of  the  beast  was  in  issue  in  such  a  penal  action,  held,  that  a 
judgment  in  favor  of  tbe  impounder  in  an  action  of  trover  against  bim  by 
the  owner  of  the  animal  for  illegally  impounding  it,  which  involved  the 
sufficiency  of  such  notice,  was  not  admissible  even  as  prima  facie  evidence 
of  the  legality  of  the  notice. 

When  there  is  not  a  sufficient  pound  in  a  town,  one  may  impound  In  an  ineto* 
.    sure  of  another  person,  as  well  as  in  bis  own. 

If,  in  a  town  where  there  is  not  a  sufficient  pound,  one  impounds  an  animal  In 
the  barn  of  the  public  pound-keeper,  and  does  this  because  he  is  pound' 
keeper,  and  the  latter  consents  to  receive  and  keep  the  animal  as  public 
pound-keeper,  the  action  for  the  penalty  and  tbe  expenses  of  keeping  the 
animal,  provided  by  sec.  10,  ch.  92,  Comp.  Stat.,  must  be  brought  by  the 
pound-keeper,  and  not  tbe  impounder. 

Such  forfeiture  does  not  include  the  expenses  of  keeping  the  animal,  while 
impounded.  They  are  separate  and  distinct  matters,  but  they  may  be  both 
recovered  in  one  action. 

The  claim  for  such  forfeiture  le  not  barred  In  nine  months. 

Case  founded  upon  chapter  92,  section  10,  of  the  Compiled 
Statutes,  (General  Statutes  sec  10,  p.  618,)  relating  to  pounds, 
etc  The  declaration  contained  two  counts.  In  the  first  the 
plaintiff  alleged  that  on  the  6th  of  October,  1857,  he  found  the 
defendant's  horse  in  his  enclosure,  in  Groton,  doing  damage,  and 
that  he  impounded  him  in  the  barn  of  Moses  Hatch,  in  Groton, 
that  town  at  that  time  being  destitute  of  a  legal  and  sufficient 
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pound  ;  that  within  twenty-four  hours  after  such  impounding  the 
plaintiff  personally  notified  the  defendant  thereof,  and  of  the 
place  where  the  horse  was  impounded,  but  that  the  defendant  had 
never  replevied  or  redeemed  the  horse,  and  that  the  plaintiff  had 
been  compelled  to  take  care  of  and  support  the  horse,  and  that 
thereby  au  action  had  accrued  to  the  plaintiff,  founded  upon  the 
aforesaid  section  and  chapter  of  the  statutes,  to  recover  seven- 
teen cents  for  each  day,  viz.,  four  hundred  days,  the  defendant 
had  neglected  to  replevy  or  redeem  the  horse.  This  count  averred 
a  damage  to  the  plaintiff  of  fifty  dollars. 

The  second  count  set  forth  the  same  facts,  and  claimed  to 
recover  for  the  food  and  drink  furnished,  and  the  care  bestowed 
upon  the  horse  by  the  plaintiff,  while  he  remained  so  impounded. 
This  count  averred  a  damage  to  the  plaintiff  of  one  hundred 
dollars. 

The  defendant  moved  to  dismiss  the  suit,,  because  the  county 
court  had  not  original  jurisdiction,  the  whole  amount  of  forfeiture 
being  less  than  one  hundred  dollars. 

The  county  court,  Poland,  J.,  presiding,  overruled  the 
motion,  holding  that  under  the  declaration  the  plaintiff  might 
recover  not  ouly  the  forfeiture,  but  also  the  expense  of  keeping 
the  horse  while  impounded.  To  this  decision  the  defendant 
excepted. 

The  defendant  pleaded  the  general  issue,  and  the  cause  was 
tried  by  jury  at  the  December  Term,  1859,  Poland,  J.,  pre- 
siding. 

The  plaintiff  offered  evidence  tending  to  show  that  he  had 
taken  the  defendant's  horse  doing  damage  in  his  enclosure,  on 
the  6th  of  October,  1857,  and  impounded  him  in  the  barn  of  one 
Moses  Hatch,  in  Groton,  and  that  the  defendant  neglected  to 
replevy  or  redeem  the  horse  until  October  11th,  1858.  In  sup- 
port of  the  legality  of  his  proceedings  in  impounding  this  horse, 
the  plaintiff  offered  in  evidence  the  record  of  a  judgment  in  a 
suit  in  trover  in  favor  of  the  defendant  against  him,  for  the 
recovery  of  damages  for  conversion  of  the  same  horse,  which 
judgment  was  for  the  present  plaintiff,  and  also  offered  evidence 
to  show  that  the  plaintiff  in  that  action  insisted  and  attempted 
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to  show  that  the  notice -of  impounding  was  illegal  in  not  stat- 
ing where  the  horse  was  impounded,  which  evidence  was 
admitted. 

It  was  proved  that  the  public  pound  in  Groton  was  insufficient* 
It  also  appeared  that  Moses  Hatch  was  the  pound-keeper,  duly 
elected  at  the  previous  March  meeting  of  that  town,  and  the 
plaintiff  testified  that  he  impounded  the  horse  with  Hatch  for  the 
reason  that  he  was  pound-keeper.  It  appeared  that  the  horse 
was  kept  by  Hatch  until  the  decease  of  Hatch  in  April,  1858, 
and  by  his  executor,  who  employed  one  Heath  to  keep  the  horse 
on  the  same  premises  of  Moses  Hatch,  from  the  time  of  Hatch's 
decease  till  he  was  replevied  in  October,  1858.  It  appeared 
that  the  plaintiff  had  never  paid  any  part  of  the  expense  of 
keeping,  and  had  never  agreed  to  pay  anything  for  costs  or 
keeping. 

The  defendant's  testimony  tended  to  show  that  at  the  time 
when  the  plaintiff  pretended  to  notify  him  of  the  impounding  of 
his  horse,  the  defendant  asked  what  was  to  pay,  and  the  plaintiff 
said  he  must  pay  him  the  costs,  and  ten  or  fifteen  dollars  dam- 
ages, aud  that  the  defendant  said' to  the  plaintiff  he  was  willing 
to  pay  the  costs,  but  not  the  damages  ;  but  that  the  defendant 
made  no  tender  or  offer  to  the  plaintiff  of  any  money  for  the 
costs.  It  appeared  chat  the  plaintiff  gave  no  notice  to  the 
defendant  to  appoint  appraiseis  of  damages.  The  plaintiff  told 
the  defendant  he  could  not  have  his  horse  unless  he  paid  the 
damages  as  well  as  the  costs.  This  was  said  at  the  above  inter- 
view, on  the  day  after  the  impounding. 

The  defendant  offered  to  prove  that  the  plaintiff  did  not  give 
him  notice  of  the  place  where  the  horse  was  impounded,  but 
only  notified  him  that  his  horse  was  "  in  the  pound."  The 
court  excluded  the  evidence,  and  decided  that  the  former  judg- 
ment between  these  parties,  in  trover,  with  the  proof  that  the 
impounding  in  question  was  the  same  act  in  question  in  that 
case,  had  conclusively  settled  the  legality  of  the  notice  as 
between  these  parties.  To  which  decision  the  defendant 
excepted . 

The  defendant  offered  to  prove  that  directly  after  being  notified 
by  the  plaintiff  that  his  horse  was  in  the  pound,  he  went  to  the 
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pound  for  the  purpose  of  redeeming  the  horse,  and  searched  for 
him  there  and  elsewhere,  bat  could  not  find  him,  which  evi* 
dence  was  excluded  by  the  court,  to  which  the  defendant 
excepted. 

The  defendant  insisted  that  upon  the  proof,  it  should  be  sob* 
mitted  to  the  jury  to  find  whether  the  horse  was  impounded  by 
the  plaintiff  in  the  custody  of  Moses  Hatch  as  pound-keeper, 
and  in  his  official  character,  but  the  court  decided  otherwise, 
and  held  that  this  fact,  if  proved,  could  not  affect  the  plaintiff's 
right  of  recovery,  to  which  the~plaiutiff  excepted. 

The  defendant  insisted  that  the  plaintiff  being  the  impounder, 
could  not  sustain  this  action,  inasmuch  as  the  action  is  given  by 
statute  to  the  pound-keeper ;  also,  that  after  the  death  of  Moses 
Hatch  the  plaintiff  could  not  lawfully  detain  the  horse,  and  by 
so  doing  and  giving  the  defendant  no  notice  that  the  horse  was 
in  custody  of  Hatch's  executor,  the  plaintiff  became  a  trespasser 
and  could  not  for  that  reason  recover ;  also,  that  tho  plaintiff 
could  not  recover  at  all  on  this  evidence  for  the  expense  of  keep* 
ing,  and  that  in  this  action  the  only  recovery,  if  any,  must  be 
for  the  penalty  of  seventeen  cents  a  day,  and  that  only  for  such 
offences  as  had  occurred  within  nine  months  of  the  commence- 
ment of  the  suit,  and  that  no  recovery  could  be  had  in  this  suit 
for  costs  of  keeping ;  also,  that  the  judgment  in  the  action  of 
trover  was  not  evidence  in  this  case,  inasmuch  as  this  was  a 
strictly  penal  action,  which  must  be  sustained  by  a  higher  degree 
of  proof.  It  did  not  appear  that  any  demand  was  made  upon 
the  defendant  for  costs  of  keeping,  either  by  the  plaintiff  or 
Moses  Hatch,  or  his  executor,  before  the  commencement  of  this 
suit ;  the  defendant  also  insisted  that  the  penalty  was  in  full  for 
all  costs  of  keeping  the  horse. 

The  court  directed  the  jury  to  return  a  verdict  for  the  plaintiff 
for  the  penalty  of  seventeen  cents  a  day  for  each  day,  after  for- 
ty-eight hours  from  the  time  of  being  notified  of  the  impounding, 
to  the  date  of  service  of  the  writ  of  replevin,  which  was  the 
11th  of  October,  1858,  and  a  reasonable  sum  for  costs  of  keep* 
ing,  together  with  impounding  fees  and  charges,  to  which  instruc- 
tion the  defendant  excepted.  Verdict  for  the  plaintiff  for  one 
hundred  and  three  dollars. 
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Peek  &  Colby,  for  the  defendant. 

O.  O.  Dewey  and  A.  Underwood,  for  the  plaintiff. 

Aldis,  J.  This  is  a  suit  to  recover  a  forfeiture,  and  therefore 
die  rule  of  evidence  in  criminal  cases  applies,  that  all  the  facts 
material  to  sustain  the  suit  must  be  proved  beyond  a  reasonable 
doubt.  One  material  fact  is  that  the  plaintiff  gave  notice  to  the 
defendant  of  the  place  where  the  defendant's  horse  was  impounded, 
Comp.  Stat.  chap.  92  sec.  8.  Without  such  notice  the  impound- 
ing and  the  detention  of  the  horse  were  illegal,  and  the  forfeiture 
and  expense  of  keeping  can  not  be  recovered.  .  To  prove  this 
notice,  the  plaintiff  showed  that  the  defendant  had  sued  him  in 
trover  for  the  detention  of  the  horse  in  the  pound ;  that  on  the 
trial  of  that  case  the  present  defendant  contended  that  the 
impounding  was  illegal  upon  the  ground  that  the  notice  did  not 
state  where  the  horse  was  impounded  ;  that  the  judgment  was 
•  for  the  present  plaintiff— and  the  plaintiff  offered  the  record  of 
that  judgment,  in  connection  with  proof  of  the  above  facts,  to 
show  that  his  proceedings  in  impounding  the  horse,  and  in  giving 
the  notice  where)  he  was  impo untied,  were  legal.  To  this  the 
defendant  objected,  but  the  evidence  was  admitted.  The  defen 
dant  then  offered  to  show  that  the  plaintiff  did  not  give  him  any 
notice  of  where  the  horse  was  impounded.  This  was  objected 
to  by  the  plaintiff,  on  the  ground  that  the  judgment  in  trover  had 
conclusively  settled  the  question  of  the  legality  of  the  notice, 
and  that  the  parol  evidence  on  the  part  of  the  defendant 
was  not  admissible  to  show  that  the  notice  was  not  legal.  The 
court  held  the  record  conclusive,  and  excluded  the  parole  evi- 
dence. 

The  objection  to  this  ruling  is  not  that  the  very  point  was  not 
there  litigated  between  the  same  parties,  but  that,  that  action 
being  a  civil  suit,  the  jury  might  have  found  the  fact  upon  the 
mere  preponderance  of  evidence,  and  that  they  might  not  have 
so  found  if  they  had  been  required  to  have  been  satisfied  of  it 
beyond  a  reasonable  doubt,  and  therefore  that  their  verdict,  rest- 
ing upon  such  inferior  amount  of  evidence,  ought  not  to  be  held 
eonokisivo  or  admissible  in  this  penal  action. 
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We  think  the  objection  stands  on  solid  grounds.  All  who  are 
conversant  with  courts  mast  have  observed  that  juries  will  reuder 
verdicts  in  civil  cases  upon  light  evidence — the  mere  balance  of 
probabilities — when  in  criminal  cases  nothing  would  induce  them 
to  so  decide.  The  law  justifies  them  in  so  doing.  The  distinc- 
tion is  an  important  one,  and  leads  to  widely  different  results. 
To  admit  the  judgment  in  trover  as  conclusive  here,  might  oper- 
ate to  deprive  the  defendant  of  the  right  to  have  the  rule  of  full 
proof  in  criminal  canes  applied  to  his  case.  But  we  do  not  think 
it  admissible  even  as  prima  facie  evidence  of  the  legality  of 
the  notice.  For  to  hold  this  would  be  to  require  the  defen- 
dant to  establish  by  proof  on  his  own  side  that  the  notice 
was  not  legal,  before  the  fact  had  been  established  on  the 
other  side  by  the  requisite  legal  proof,  viz:  proof  beyond 
a  reasonable  doubt ;  see  1  Greenleaf  on  Ev.  section  537,  and 
cases  cited. 

II.  The  statute  provides  that  if  there  is  no  pound  in  a  town, 
any  person  in  such  town  may  impound  "  in  his  own  barn  or  in 
some  other  enclosure,"  notifying  the  owner  where  his  beast  is 
impounded.  The  defendant  contends  that  the  impounder  must 
impound  "  in  his  own  barn  or  in  some  other  enclosure  "  of  Ait 
own,  and  that  the  impounding  in  Moses  Hatch's  barn  waa 
illegal 

This  is  untenable.  The  language  of  the  act  does  not 
require,  but  rather  excludes  the  construction.  The  person 
wishing  to  impound  might  have  no  other  enclosure  of  hia 
own  than  the  field  in  which  the  beast  was  taken  damage 
feasant. 

III.  Moses  Hatch  was  pound-keeper,  and  the  plaintiff  testi- 
fied he  impounded  the  horse  with  him  because  he  was  pound- 
keeper  ;  that  Hatch  had  kept  the  horse,  and  that  the  plaintiff  had 
never  paid  or  agreed  to  pay  anything  for  keeping.  He  here  sues 
for  the  expense  of  keeping,  and  for  the  forfeiture  incurred  by  the 
owner  for  not  replevying  or  redeeming. 

The  defendant  insisted  that  he  had  the  right  to  go  to  the  jury 
upon  the  question  whether  the  plaintiff  impounded  the  horse 
with  Hatch  as  pound-kueper,  and  in  his  official  character  ;  and 
claimed  that  the  plaintiff  conld  not  sustain  the  action,  which 
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was  given  by  statute  to  "  the  pound-keeper.'9  The  court  held 
that  though  the  plaintiff  did  impound  with  Hatch  "as  pound- 
keeper,"  still  the  plaintiff  could  recover,  and  directed  a  verdict 
for  the  plaintiff.  This  must  have  been  upon  the  basis,  that  where 
there  is  no  public  pound,  the  pound-keeper  of  the  private  pound 
is  not  strictly  pound-keeper,  but  merely  agent  of  the  impounder, 
and  he  the  pound-keeper.      • 

If  th»  impounder  had  acted  himself  as  pound-keeper,  by 
impounding  the  beast  in  his  own  barn,  or  if  he  had  procured 
some  other  enclosure,  and  had  employed  some  other  person  as 
his  servant  or  agent  to  keep  and  feed  the  beast  for  him,  then  he 
would  have  been  pound-keeper  pro  hac  vice,  and  entitled  to 
recover  the  expense  of  the  keeping  which  he  had  thus  incurred 
or  become  liable  for,  and  the  forfeiture  which  the  law  gives  as 
compensation  to  him  who  is  obliged  to  keep  the  animal  an 
unreasonable  time.  But  it  appears  in  this  case,  that  the  plaintiff 
impounded  the  horse  with  Hatch  (the  public  pound-keeper  elected 
by  the  town)  because  he  was  pound-keeper,  and  in  his  official 
capacity,  and  that  the  plaintiff  had  never  agreed  to  pay,  and 
never  had  paid  anything  for  costs  or  keeping.  Without  saying 
that  Hatch  was  bound  to  receive  the  horse  as  pound-keeper, 
when  there  was  no  public  pound,  yet  if  he  waived  that  question 
and  did  consent  to  receive  and  keep  him  as  pound-keeper,  we 
think  he  must  stand  upon  his  rights,  and  be  bound  by  his  duties 
as  pound-keeper,  the  same  as  if  he  had  impounded  the  beast  in 
a  public  pound.  He  would  not  be  the  servant  or  agent  of  the 
impounder.  The  impounder  would  have  no  greater  rights  than 
if  he  had  impounded  in  the  public  pound.  The  owner  of  the 
beast  would  be  justified  in  dealing  with  the  pound-keeper  as  act- 
ing in  his  official  capacity. 

Our  statutes  have  altered  the  common  law  as  to  pounds  and 
impounding,  in  several  important  particulars. 

At  common  law,  animals  impounded  in  the  common  pound  were 
to  be  fed  by  their  owners,  and  hence  the  common  pound  was 
always  a  pound  overt,  having  a  back  wall  and  yard  where  the 
owner  might  go  and  feed  them  without  offence.  So  its  over- 
sight was  committed  to  the  steward  of  the  leet,  "  who,"  it  was 
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said,  "  should  be  a  barrister  of  learning  and  ability."  No  notice 
need  be  given  to  the  owner  of  the  impounding  of  his  beasts  in 
the  common  pound. 

Bat,  by  oar  statute,  the  pound-keeper  elected  by  die  town 
at  March  meeting  has  charge  of  the  pound,  is  bound  to 
receive  animals  and  keep  them,  and  supply  them  with 
food  and  drink,  and  the  owner  *is  entitled  to  notice  of  the 
impounding.  • 

At  common  law,  !if  the  impounding  was  not  in  the  common 
pound,  but  in  a  special  pound  o vert, \the  owner  was  entitled  to 
notice,  and  then  he  was  to  supply  food.  If  the  impounding  was 
*  in  a  special  pound  covert,  (such  as  a  barn  or  other  enclosure, 
where  the  owner  could  not  have  access  to  his  animals  to  feed 
them  without  offence,)  then  the  impounder  was  to  give  notice 
and  feed  them  at  his  peril.  Our  statutes  have  thrown  the  duty 
of  supplying  the  animals  with  food  upon  the  pound-keeper,  and 
makes  him  liable  to  the  owner  for  all  damages  arising  from  his 
neglect  of  his  duty. 

As  the  pound-keeper  is  thus  made  by  law  the  passive  custo- 
dian of  the  beasts  impounded,  and  must  supply  their  food,— as 
he  can  not  let  them  go  on  one  hand,  nor  redeem  or  replevy  them 
on  the  other, — it  is  obvious,  that  through  neglect  of  the  owner 
to  either  redeem  or  replevy,  the  animals  might  be  left  a  long 
and  unreasonable  time  in  the  pound,  the  keeper  put  to  great 
expense,  and  the  pound  in  time  be  overrun  by  the  number  of 
animals  impounded. 

Hence  prompt  and  summary  action  is  the  rule  of  the  impound- 
ing law. 

The  impounder  must  give  notice  to  the  owner  within  twenty- 
four  hours.  The  owner  must  redeem  or  replevy  his  animals 
within  forty-eight  hours  after  notice,  or  forfeit  seventeen  cents 
per  day  for  each  beast  he  suffers  to  remain  in  pound,  u  and  pay 
all  legal  charges  to  the  pound-keeper,  which  forfeiture  "  (in  the 
words  of  the  statute)  "  shall  be  recovered  by  the  pound-keeper  for 
his  own  use,  in  an  action  on  the  case" 

These  provisions  of  the  statute  are  plainly  intended  to  oblige 
(he  owner  to  act  promptly  on  the  question,  whether  he  will  con- 
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tost  the  lawfulness  of  impounding  by  replevying  the  property,  or 
will  yield  to  it  and  redeem.  Delay  on  this  point  might  embar- 
rass the  pound-keeper,  by  leaving  upon  his  hands  many  animals 
which  he  ought  not  to  be  obliged  to  keep,  and  whose  increasing 
numbers  might  become  a  burden  and  nuisance  to  him.  It  might 
involve  him,  (and  the  iinpounder,tff  liable  in  the  first  instance,) 
in  great  and  needless  expense.  It  is  reasonable  that  the  owner, 
who  by  replevin  can  protect  all  his  legal  rights,  should  take  and 
keep  his  own  animals.  If  he  replevy  he  is  not  bound  to  pay  the 
costs  and  legal  charges  of  impounding,  In  order  to  get  back  his 
property,  but  they  are  taxable  against  him  iu  the  replevin  suit, 
if  the  impounder  recover.  See  Chap.  On  Replevin,  Comp.  Stat. 
p.  268  sec.  7.  If  he  redeem,*  he  thereby  admits  the  impounding 
lawful,  and  must  pay  the  costs,  charges  and  damages  ;  chap.  92 
'  sec.  3.  Such  being  the  rights  of  the  owner,  if  he  neglect  to 
replevy  or  redeem,  he  is  in  the  wrong.  His  neglect  increases 
costs  and  expenses,  —delays  the  settlement  of  the  wrong  com- 
plained of,  whereas  it  should  he  settled  while  the  damage  And 
injury  are  receut  and  easily  shown,  and  incumbers  the  pound 
with  animals  that  ought  to  be  in  their  owner's  keeping.  Thus, 
if  he  delays  for  more  than  forty-eight  hours  after  notice,  he 
becomes  liable  to  the  pound-keeper  for  the  forfeiture  and  legal 
eharges,  and  the  pound-keeper  may  sue  him  therefor  at  any  time. 
•*  The  legal  charges  "  include  the  expense  of  keeping,  and  he  is 
thus  made  directly  liable  therefor  to  the  pound-keeper.  The 
statute  in  providing  that  the  pound-keeper  may  recover  therefor 
in  his  own  name,  intends  that  he  shall  bring  the  action  who  is 
entitled  to  the  forfeiture,  and  thus  excludes  the  impounder,  utiles! 
he  becomes  pound-keeper. 

In  this  case,  as  the  evidence  tended  to  show  that  the  impounder 
did  not  intend  to  be  the  pound-keeper,  but  on  the  contrary  applied 
to  the  pound-keeper,  as  such,  to  take  and  keep  the  horse,  we  should 
be  required  in  order  to  make  him  pound-keeper  to  hold,  that  in 
all  cases  where  there  is  no  pnblic  pound  in  a  town,  the  impounder 
must  of  necessity  be  regarded  as  pound-keeper,  and  can  not  by 
applying  to  the  official  pound-keeper  relieve  himself  from  the 
duties  of  the  office.  We  do  not  think  that  this  would  be  Goto* 
80 
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sistent  with  the  spirit  or  policy  of  our  statutes.     The  exclusion 
of  the  evidence  we  deem  erroneous. 

The  defendant  also  contended  that  the*  forfeiture  was  in  full 
for  the  costs  of  keeping. 

The  language  of  the  statute  that  "  he  shall  forfeit  seventeen 
cents,.  &c,  and  pay  all  legaj^charges,"  &c,  fairly  implies  that 
the  legal  charges  shall  be  in  addition  to  the  forfeiture.  The  old 
statute  of  March  2nd,  1787,  from  which  this  is  taken,  is  explicit : 
"  he  shall  forfeit  seventeen  cents/9  &c,  "  besides  paying  all 
necessary  charges  to  the  pound-keeper,  for  giving  meat  and 
drink  to  such  creatures." 

The  defendant  also  claims  that  in  this  suit  nothing  can  be 
recovered  but  the  forfeiture  The  right  to  sue  for  the  expense 
of  keeping  arises  from  the  liability  of  the  pound-keeper,  as 
created  by  statute,  hence  when  the  facts  requisite  by  statute  to 
raise  the  liability  exist,  the  pound-keeper  may  sue.  80,  too,  of 
the  forfeiture — it  is  created  by  statute.  These  rights  of  action 
need  not  be  coupled  together.  Still,  where  both  exist,  and  the 
facts  which  give  rise  to  them  are  all  set  forth  in  the  declaration, 
and  both  are  there  claimed  as  substantive  grounds  of  recovery, 
(as  in  this  case,)  we  see  no  objection  to  having  damages  for 
both  included  in  the  verdict.  The  defendant  can  not  complain 
if  the  plaintiff  sees  fit  to  include  his  claim  under  the  statute 
for  the  expense  of  keeping  in  his  penal  suit  to  recover  for  the 
forfeiture,  and  so  subject  himself  to  the  stricter  rule  of  full  proof 
to  sustain  his  declaration. 

The  defendant  further  claimed  that  all  claim  for  forfeitures 
prior  to  nine  months  before  suit  brought,  were  barred  by  the 
limitation  in  section  23  of  the  statute  :  "  every  prosecution  for 
a  fine,  under  the  provisions  of  this  chapter,  shall  be  commenced 
within  nine  months  after  the  offence  is  committed,  and  not 
after." 

But  this  provision,  we'  think,  applies  only  to  fines  proper, 
named  in  the  chapter, — such  as  fines  for  rescue,  pound-breach, 
named  in  the  two  sections  next  preceding  the  23rd  section, 
and  others  named  in  the  chapter.  Such  fines  go  into  the 
public  treasury.     The  forfeitures  named  in  the  act  go  to  the 
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party  aggrieved,  and  not  to  the  town.  The  forfeitures  under 
the  10th  section  might  extend  over  more  than  nine  months  of 
time,  (as  they  do  in  this  case,)  and  be  continuous  in  their 
character,  and  in  substance  but  one  forfeiture.  Upon  this 
construction  a  suit  every  nine  months  would  be  necessary  to 
give  the  pound-keeper  redress. 

The  offences  for  which  fines  to  nomine  are  given,  are  not  con- 
tinuous, but  complete  when  once  committed,  and  should,  if  sued 
for,  be  promptly  prosecuted. . 

Judgment  affirmed,  and  case  remanded. 
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Farmers'  and  Mechanic*'  Bask  v.  Drury  at  aft 

ThS  Farmers'  &  Mechanics'  Bank  t>.  Jacob  K.  Dbubt,  and 
Tbustee,  Daniel  H.  Macomber,  and  Claimant,  the  Mis* 
sisquoi  Bank. 

Trustee  Process.    Promissory  Note*.    Banks.    Discount.    Notice. 

The  principal  debtor,  at  the  time  the  trustee*  executed  certain  ftroaitesory 
notes  to  him,  informed  the  trustee  that  he  might  wish  to  pass  the  notes  to 
some  banks,  as  collateral  security,  and  in  that  connection  mentioned  the 
claimant  and  two  other  banks,  and  the  trustee  consented  that  the  notes 
might  be, so  used.  Afterwards  the  defendant  passed  the  notes  to  the  claim- 
ant as  collateral  security  for  certain  discounts  which  he  obtained  from  the 
claimant  on  the  faith  of  such  security,  and  before  the  service  of  the  trustee 
process  he  informed  tbe  trustee,  though  not  by  direction  or  in  behalf  of  the 
cJnfcmmt,  that  the  notes  were  in  the  hitter's  hands.  Hdd,  that  such,  notice 
to  the  trustee  was  not  sufficient  to  protect  tbe  notes  from-  attachment  by  the 
trustee  process  in  favor  of  the  creditors  of  the  principal  debtor. 

Bdd,  also,  that  the  notes  were  not  discounted  by  the  claimant,  within  the 
meaning  of  tbe  act  of  1832,  (Acts  of  1852,  No.  4,  p.  4,)  so  as  to  render 
unnecessary  a  notice  to  the  trustee  by  the  claimant  of  tbe  transfer  of  the 
notes,  in  order  to  protect  them  from  attachment  by  the  trustee  process.* 

• 
Trustee  Process.    The  commissioner  found  the  following 
facts : 

On  the  28th  of  March,  1861,  the  trustee  for  a  sufficient  con* 
sideration  executed  and  delivered  to  the  defend  Ait  two  promis- 
sory notes  of  that  date,  one  for  seventeen  hunnred  dollars, 
payable  on  or  before  March  1st,  1862,  and  the  other  for  eight 
hundred  dollars,  payable  on  or  before  September  1st,  1862,  both 
payable  to  the  principal  debtor  or  bearer,  which  notes  had  not 
been  paid. 

Some  days  prior  to  the  execution  of  these  notes,  Drury,  the 
defendant,  called  upon  the  cashier  of  the  Missisquoi  Bank,  and, 
stating  that  he  expected  to  have  some  promissory  notes  against 
the  trustee,  on  or  about  the  1st  of  April  following,  proposed  to 
make  an  arrangement  with  the  bank  for  discounts,  and  to  send 
the  notes,  which  he  so.  expected  to  have  against  the  trustee,  to 
the  bank,  as  collateral  security  for  his  liabilities  to  the  bank 

*N6te.— AUtct  now' by  statute;  see  General  Statutes,  chap.  &,  sec  47.— 
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growing  out  of  such  discounts ;  which  proposition  was  accepted, 
and  on  the  same  day  the  bank,  relying  upon  the  promised  secu- 
rity, discounted  for  him  his  draft  on  Boston  for  one  thousand 
dollars. 

Pursuant  to  this  arrangement,  on  the  12th  April,  1861,  Drury 
sent  to  the  claimant,  the  Missisquoi  Bank,  the  two  notes  above 
described,  having  endorsed  them  in  blank,  and  they  remained  in 
the  possession  of  the  claimant  up  to  and  at  the  time  oi  the  hear- 
ing before  the  commissioner. 

Between  the  12th  April  and  26th  May,  1861,  the  ftpssisqooi 
Bank,  relying  upen  the  responsibility  of  Drury  and  the  security 
afforded  by  the  two  notes  above  mentioned,  also  discounted  two 
other  drafts  for  Drury  for  one  thousand  dollars  each,  drawn  by 
him  on  Boston  ;  which  drafts,  as  well  as  the  one  before  men- 
tioned, were  still  held  by  said  bank,  and  had  not  been  paid. 

At  the  time  of  the  execution  of  said  two  notes,  or  soon  after* 
wards,  the  trustee  was  informed  by  Drury  that  he  might  wish  to 
pass  them  to  some  banks  as.  collateral  security,  and  in  that  con- 
nection mentioned  two  banks  in  Burlington  and  the  Missisquoi 
Bank",  and  the  trustee  consented  that  the  notes  might  be  so  used. 

On  the  26th,  and  also  on  the  27th  May,  1861,  the  trustee  was 
informed  by  Drury  that  the  notes  in  question  were  at  the  Missis- 
quoi Bank;  and  on  the  81st  of  the  same  month,  Homer  E. 
Hubbell,  the  attorney  and  a  director  of  said  bank,  called  on  the 
trustee  with  the  notes,  and  informed  him  that  they  were  held 
and  owned  by  that  bank.  The  writ  in  this  case  was  served  on 
the  trustee  May  28th,  1861. 

Upon  these  facts  the  county  court,  at  the  April  Term,  1862, 
Piebpoint,  J.,  presiding,  pro  forma  adjudged  the  trustee  not 
chargeable,  and  decided  that  the  claimant  was  entitled  to  the 
fund  in  the  trustee's  hands,  to  which  the  plaintiff  excepted. 

8.  Wires  and  Fro.  G.  Shaw,  for  the  plaintiff. 

Peek  &  Colby,  for  the  claimant. 

Poland,  Ch.  J.  The  report  of  the  commissioner  shows  that 
no  notice  of  the  transfer  of  the  trustee's  notes  to  the  claimant, 


Digitized  by 


Google 


r 


JANUARY  TERM,  1863.    .  471 

* 

Farmers'  and  Mechanics'  Bank  v.  Drury  et  als. 

by  the  principal  debtor,  had  been  given  to  the  trustee,  prior  to 
the  service  of  the  trustee  process,  except  by  the  principal  debtor 
himself,  and  it  does  not  appear  that  such  notice  was  given  at  the 
request  or  on  behalf  of  the  claimant.  Such  notice  was  therefore 
insufficient  to  protect  the  notes  in  the  hands  of  the  claimant 
against  a  trustee  attachment,  as  has  heretofore  been  held  ;  Peck 
v.  Walton  and  Trustee,  25  Vt.  33 ;  Webster  v.  Moranville  and 
Trustee,  30  Vt.  701. 

The  claimant,  however,  insists  that  the  notes  were  held  in 
such  manner,  that  no  notice  of  transfer  was  necessary  to  the 
trustee  to  protect  the  notes  against  a  trustee  attachment : 

Firstly,  by  reason  of  what  passed  between  the  trustee  and 
principal  debtor,  at  the  time  of  the  execution  of  the  notes,  or 
soon  afterward,  that  the  principal  debtor  said  he  might  wish  to 
pass  the  notes  to  some  bank  as  collateral  security,  and  men- 
tioned the  claimant  among  other  banks,  and  the  trustee  consented 
he  might  so  use  them.  This  claim  is  made  upon  the  ground  that 
the  case  falls  within  the  decision  in  Downer  v.  Marsh  and  Trustee 
28  Vt.  558. 

But  an  examination  of  that  case  readily  shows,  that  there  is 
no  analogy  between  the  cases.  la  that  case  the  claimant  was 
present  when  the  note  was  given,  and  it  was  executed  for  the 
very  purpose  of  being  delivered  to  the  claimant,  to  pay  a  debt 
the  principal  debtor  owed  him,  and  the  business  was  all  com- 
pleted in  the  presence  of  the  trustee,  except  that  the  precise  amount 
due  to  the  claimant  from  the  principal  debtor  had  n"t  been  ascer- 
tained. 

The  court  held  that  no  further  notice  of  transfer  was  necessary. 
We  think  it  might  well  have  been  put  upon  the  ground  that  there 
was  no  transfer,  but  that  the  note  was  executed  directly  to  the 
claimant. 

But  here  the  facts  are  wholly  different;  it  was  uncertain 
whether  the  principal  debtor  would  transfer  the  notes  at  all,  or  if 
he  did  conclude  to  do  so,  to  what  bank,  and  from  what  was  then 
said  between  him  and  the  trustee,  the  trustee  had  no  more  ground 
to  expect  the  notes  would  go  into  the  claimant's  hands,  than 
those  of  two  other  banks,  and  either  of  those  banks  would  have 
had  equal  grounds  to  set  up  title  to  the  notes,  that  the  claimant 
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has  under  this  arrangement,  if  the  notes  1  ad  been  transferred  to 
them. 

Secondly,  the  claimant  insists  that  no  notice  of  the  transfer  of 
the  notes  was  necessary,  because  these  notes  had  been  transferred 
to,  and  discounted  by  the  claimant,  and  so  were  protected  against 
a  trustee  attachment,  by  the  act  of  1852. 

These,  notes  had  been  transferred  to  the  claimant,  in  such 
manner,  and  upon  such  consideration,  that  if  sufficient  notice  of 
the  transfer  had  been  given,  before  the  service  of  the  trustee 
process,  the  title  of  the  claimant  would  have  been  protected 
against  it.  If,  therefore,  the  true,  meaning  of  the  act  of  1852 
was  to  excuse  banjks  from  the  necessity  of  giving  notice  in  all 
cases,  where,  they  were  holders  of  negotiable  paper  by  such  title 
as  would  be  available  to  all  perse ns  with  notice,  then  the  claim- 
ant's title  to  these  notes  should  be  protected.  But  a  careful 
reading  of  the  statute  satisfies  us,  that  the  statute  was  not 
•  intended  to  have  so  broad  a  scope.  To  excuse  notice,  the  paper 
must  not  only  be  negotiated  and  transferred  to  a  bank,  but  it 
must  be  discounted  by  the  bank. 

If  paper  is.  transferred  to  a  bank  as  collateral  security  for  a 
debt  already  existing,  such  transfer  would  be  good  against  a 
trustee  attachment,  if  the  proper  notice  were  given,  but  no  one 
WQuld  claim  tha&  such  paper  is  discounted  by  tbe  bank. 

The  claimant  insists  that  the  facts  reported  show  thai  these  - 
qotes  had  been  discounted  at  the  bank. 

Tbe  bank  had  discounted  a  draft  for  one  thousand  dollars  for 
the  principal  debtor,  before  receiving  the  notes  of  the  trustee* 
and  two.  drafts,  of  a  thousand  dollars  each  afterwards,  and  held 
the.  trustee'*  notes  as  collateral  security  for  the  payment  of  these 
drafts,.  Put  when  the  first  draft  was  discounted  the  bank  relied 
on  Drury's  promise  to  furnish  the  security  of  the  notes,  and 
w,hen  the  other  drafts  were  discounted  they  relied  upon  the  secu- 
rity of  these,  notes  then,  in  their  hands.  The  claimant's  counsel 
insists,  that  this  was.  a  discount  of  these  notes,,  within,  the  fair 
intent,  an,d\  meaning  of  that  term  in  the  statute;  that  if  they  relied 
ujjqu,  the.  credit,  and  security  of  these  notes  when  they  advanced 
U)ODej  to.  tyrury  on  his  drafts,  that  is  a  discount  of  the  notes. 

IM%n/>t  coined  that  the  hank  had  become  the  purchaser  of 
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these  notes,  or  advanced  their  money  for  them.  They  purchased 
or  discounted  Drury's  drafts,  and  those  drafts  represented  their 
debt  against  him.  The  drafts  were  for  different  sums,  and  were 
payable  at  different  times  from  the  notes.  They  held  the  notes 
as  collateral  security  merely  for  the  payment  of  the  drafts,  and  if 
the  drafts  were  paid  either  by  Drury  or  the  drawee  and  acceptor, 
the  notes  were  the  property  of  Drury. 

The  statute,  we  think,  was  carefully  drawn  so  as  to  extend  only 
to  cases  where  banks  have  advanced  their  money  for,  and  become 
the  purchasers  and  owners  of,  the  securities,  and  that  it  can  not 
be  extended  to  cover,  and  excuse  notice  in,  cases  where  they  take 
paper  merely  as  collateral  security  for  paper  which  they  have 
discounted. 

Our  statute  requiring  notice  of  transfer  of  negotiable  paper, 
in  order  to  protect  it  against  trustee  process,  was  a  great  clog 
upon  the  negotiability  of  paper,  but  in  this  state  its  operation 
bore  more  severely  upon  banks,  and  those  dealing  with  them,  than 
others,  because  their  dealings  in  such  securities  were  more  exten- 
sive than  those  of  all  others  in  the  state,  and  hence  the  statute  of 
1852  relieving  banks  from  the  necessity  of  giving  notice. 

But  it  was  only  intended  to  relieve  the  banks  whib  pursuing 
the  ordinary  and  legitimate  business  of  discounting  or  purchasing 
negotiable  paper,  and  advancing  their  money  for  it,  and  when 
they  take  it  merely  as  collateral  security,  or  in  any  other  mode 
than  ordinary  discount,  to  leave  them  subject  to  the  same  burden  • 

as  private  persons,  or  other  corporations. 

The  result  is  that  the  judgment  of  the  county  court,  that  the 
trustee  is  not  chargeable,  and  that  the  claimant  is  entitled  to  the 
fund,  is  reversed,  aud  judgment  is  rendered  that  the  trustee  is 
chargeable,  and  that  the  plaintiff  recover-  costs  against  the 
claimant. 
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Jacob  K.  Drurt  v.  Milo  Douglas. 
Book  Account. 

The  plaintiff  delivered  money  to  the  defendant  to  be  carried  by  the  latter,  as 
a  mere  messenger,  to  a  third  person.  The  defendant  agreed  so  fo  deliver 
the  monev,  bnt  neglected  to  do  so.  Hddt  that  the  plaintiff  could  not  main- 
tain book  account  for  the  amount  of  money  so  delivered. 

• 

Book  Account.  The  auditor  reported  that  the  plaintiff 
claimed  to  recover  one  hundred  dollars,  and  interest,  which  the 
auditor  found  he  delivered  to  the  defendant,  in  cash,  to  carry 
and  deliver  to  one  Sibley,  and  which'  the  defendant  received  for 
that  purpose  and  agreed  to  deliver  to  Sibley,  but  which  he 
neglected  to  do.  The  auditor  also  found  that  at  the  time  of  the 
delivery  of  the  money  in  question  by  the  plain  tiff  to  the  defen- 
dant, it  was  not  expected  by  either  party  that  the  same  was 
to  become  a  matter  of  account  between  them,  and  that  the 
defendant  had  no  right  or  authority,  expressed  or  implied, 
to  make  any  use  whatever  of  the  money,  except  to  carry  and 
deliver  it  to  Sibley,  unless  such  right  or  authority  was  to  be 
implied  from  the  delivery  of  the  money  for  the  purpose  above 
stated. 

Upon  this  report,  the  county  court,  at  the  April  Term,  1861, 
Pierpoint,  J.,  presiding,  rendered  judgment  for  the  plaintiff,  to 
which  the  defendant  excepted. 

J".  French  and  E.  B.  Hard,  for  the  defendant. 

Wm.  G.  Shaw  and  Geo.  F.  Edmunds,  for  the  plaintiff. 

Aldis,  J.  The  money  was  delivered  to  the  defendant  to 
carry  to  another — for  that  purpose  only.  There  were  no  deal- 
ings between  the  parties  with  which  it  was  connected.  The 
defendant  had  no  interest  in  it — no  right  to  use  it.  He  was  a 
mere  messenger  to  carry  it  to  Sibley. 

His  neglect  or  refusal  to  carry  it  to  Sibley  was  a  tort  Can  a 
tort,  pure  and  simple,  be  charged  on  book  ?    To  hold  that  would 
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be  going  quite  beyond  any  precedents,  (and  they  have  already 
gone  quite  as  far  in  this  direction  as  it  is  wise  and  safe  to 
go,)  and  would  break  down  the  distinction  between  forms  of 
actions,  between  torts  and  contracts, — a  distinction  existing 
in  the  nature  of  things,  as  well  as  in  the  artificial  rules  of 
pleading. 

Whiting  v.  Oorwin,  in  the  5th  Vt.,  is  relied  on  by  the  plaintiff 
as  being  directly  in  point.  The  view  of  that  case  which  the 
plaintiff  here  urges  was  there  presented  to  the  court.  But  Ch. 
J.  Hutchinson  in  his  opinion  denied  that  that  view  of  the  facts 
was  correct ;  and  held  that  the  money  was  there  delivered  to  be 
used  by  the  defendant  for  the  benefit  of  the  plaintiff,  and  to  be 
accounted  for. 

Our  court  8  have  been  disposed  to  extend  the  action  of  book 
to  all  matters  of  account,  whenever  they  could  properly  do  so, 
on  account  of  the  advantages  which  that  mode  of  trial  presents 
over  a  trial  by  jury  in  the  investigation  of  items  of  account. 
That  reason  remains  in  full  force. 

It  was  also  often  resorted  to  for  a  reason  that  has  ceased  to 
exist — the  admission  of  the  parties  in  that  form  of  action  to 
testify.  As  by  our  recent  statutes  parties  may  testify  in  all 
civil  suits,  that  distinction  in  favor  of  book  account  no  longer 
exists. 

Judgment  reversed,  and  judgment  for  the  defendant 
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James    W.    Hick  ok   t».   The   Farmers'   ami>   MBOftAjacft* 
Bank,  ani>  Morton  Cole. 

[in  chanceey.] 

Principal  and  Surety.     Promissory  Note.    Equitable  Estoppel. 
Chancery.    Evidence. 

The  request  by  a  surety  on  a  debt  to  the  creditor  to  commenee  suit  thereon, 
and  secure  tbe  debt  upon  the  principal's  property,  does  not  impose  the  obli- 
gation upon  tbe  creditor  to  comply  with  the  request,  or  to  make  pood  to  the 
surety  tbe  amount  that  might  have  been  secured  by  such  an  attachment. 

Neither  do  tbe  facts  that  the  surety  resides  out  of  the  state,  and  is  embarrassed 
and  unable  to  pay  tbe  debt,  that  the  bankruptcy  of  tbe  principal  is  immi- 
nent, and  that  his  personal  property  is  known  and  easily  attachable,  that 
it  can  be  attached  without  expense  to  the  creditor,  and  that  the  surety's 
counsel  is  ready  to  see  thai  the  attachment  is  faithfully  made,  alter  tbe  rule 
of  law  in  this  respect,  nor  afford  the  surety  any  ground  of  relief  against 
the  creditor  for  not  complying  with  his  request  to  sue  the  principal,  or  to 
attach  his  property  upon  a  suit  already  commenced,  the  service  of  the  writ 
in  which  is  not  completed. 

An  assurance  given  by  the  payee  of  a  promissory  note  to  a  surety  thereon,  at 
the  time  of  fts  delivery,  without  which  assurance  the  surety  woutd  not  have 
signed  the  note,  that  if  not  paid  at  maturity  the  payee  would  Immediately 
proceed  to  collect  it  out  of  the  principal,  accompanied  by  the  fact  that  the 
payee  suffered  the  note  to  remain  unpaid  for  more  than  a  year  after  its 
maturity  without  taking  any  steps  to  collect  it,  or  notifying  tbe  surety  of  its 
non.payment,  until  after  the  failure  of  the  principal,  notwithstanding  it 
might  during  that  time  have  been  collected  of  the  principal,  and  tbe  further 
fact  that  the  principal  relied  on  this  assurance,  and  in  consequence  thereof 
omitted  to  take  measures  to  secure  himself,  constitutes  an  equitable  estoppel 
against  the  enforcement  of  the  note  against  the  surety,  and  relief  will  be 
granted  him  in  that  respect  by  a  court  of  equity. 

field,  that  the  proof  in  this  case  did  not  establish  the  fact  that  any  such 
assurance  was  given. 

In  the  examination  of  witnesses  in  chancery,  the  practice  of  having  the 
questions  shown  to  the  witness,  and  his  answers  prepared  beforehand,  and 
reduced  to  writing  and  examined  by  counsel  before  coming  before  the  mas- 
ter to  testify,  severely  reprehended. 

Bill  in  Chancery.  The  bill  was  dated  and  sworn  to  by  the 
orator  on  the  22nd  of  September,  1858,  and  was  filed  October 
4th,  1858,  and,  sot  forth  in  substance,  that  on  the  23rd  of  June* 
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1856,  Morton  Cole,  of  Burlington,  requested  the  orator,  then  a 
resident  of  New  York  city>  but  at  that  time  transiently  in  Bar* 
lington,  to  sign  with  him,  as  his  surety,  a  promissory  note  for 
•1500.  of  that  date,  and  payable  at  the  Farmers  and  Mechanics' 
Bank,  of  Burlington,  four  months  after  date,  which  note  was  to 
be  used  to  renew  one  of  a  like  amount,  held  by  that  bank  against 
Cole  and  the  orator,  as  hisjsurety  ;  that  Cole  assured  the  orator 
that  if  he  would  sign  such  note  as  his  surety,  lie,  Cole,  would 
promptly  pay  it  at  maturity  ;  that  before  delivering  the  note  to 
the  bank  the  orator  informed  the  cashier  that  Cole  had  agreed  to 
pay  the  note  when  it  matured,  that  the  debt  had  been  long  due 
to  the  bank,  and  that  when  this  note  fell  due  the  orator  wished 
to  have  it  collected  out  of  Cole,  in  case  Cole  did  not  pay  it ;  that 
to  this  course  the  cashier  assented,  and  that  the  orator  then 
delivered  the  note  to  the  cashier  for  the  use  of  Cole,  with  the 
distinct  understanding  between  the  orator  and  the  cashier  that 
the  note  should  be  collected  out  of  Cole  when  it  fell  due,  in  case 
Cole  failed  to  pay  it  at  maturity ;  that  at  that  time,  and  for  nearly 
two  years  thereafter,  Cole  resided  in  Burlington,  being  largely 
engaged  in  business,  and  the  owner  of  sufficient  attachable  per- 
sonal property  to  secure  a  debt  larger  than  the  note  above  men- 
tioned, and  that  the  reason  the  orator  was  anxious  to  have  the 
ncte  collected,  was  because  the  orator  was  then  residing  in  New 
York  and  so  situated  that  he  could  wot  look  after  Cole's  pecu- 
niary condition,  and  that  these  facts  were  well  known  to  the 
Farmers  and  Mechanics'  Bank ;  that  when  said  note  fell  due  on 
the  28rd  October,  1856,  it  was  not  paid  by  Cole  ;  that  the  bank 
did  not  notify  the  orator  of  its  non-payment,  and  wholly  neglected 
to  proceed  to  collect  it  of  Cole,  as  they  had  agreed  to  do ;  that 
the  orator  continued  to  reside  in  New  York  from  the  date  of  the 
mote  until  April  14th,  1858,  when  he  removed  to  Burlington ; 
that  the  orator  heard  nothing  in  relation  to  said  note  from  any 
source  after  delivering  it  to  the  bank,  as  above  mentioned,  until 
in  March,  1858,  but  supposed  during  all  that  time  that  it  had 
been  paid  by  Cole ;   that  in  March,  1858,  he  was  informed  in 
New  York,  by  Salmon*  Wires,  Esq.,  the  attorney  and  one  of  the 
directors  of  the  bank,  that  the  note  had  not  been  paid,  and  that 
a  suit  had  been  commenced  upon  it  against  the  orator  and  Colo, 
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in  favor  of  the  bank,  returnable  to  the  March  Term  of  the  Chit- 
tenden County  Court,  then  approaching,  and  that  an  attachment 
of  the  orator's  real  estate  had  been  made  thereon,  but  the  service 
of  the  writ  had  not  been  completed  upon  Cole  ;  that  at  the  time 
the  orator  received  this  notice  from  Wires,  Cole  resided  in  Bur- 
lington, and  that  he  then,  and  for  several  days  thereafter,  had  in 
his  possession  and  ownership  attachable  personal  property  amply 
sufficient  to  secure  the  said  note  by  attachment ;  that  immediately 
upon  receiving  this  information  from  Wires  the  orator  informed 
Wires,  as  agent  for  the  bank,  and  also  informed  the  bank,  that 
he  claimed  the  bank  had  violated  the  agreement  above  set  forth 
in  relation  to  the  collection  of  the  note  out  of  Cole  at  its  matu- 
rity, and  he  requested  the  bank,  and  Wires,  as  its  attorney,  to 
cause  Cole's  personal  property  to  be  attached  in  the  suit  in  favor 
of  the  bank  against  the  orator  and  Cole  on  the  note,  so  that  the 
note  might  be  collected  out  of  the  principal,  and  not  out  of  the 
surety  ;   and  that  at  the  same  time  he  informed  the  bank  of  the 
fact,  which  they  well  knew,  that  he  had  no  security  for  having 
signed  said  note  as  Cole's  surety  ;  that  the  bank  wholly  neglected 
and  refused  to  attach  Cole's  property  in  said  suit,  or  to  take 
any  measures  whatever  to  secure  said  note  against  Cole  ;  that 
some  eight  or  ten  days  after  the  orator  so  requested  the  bank  to 
make  such  an  attachment  of  Cole's  property.  Cole  became  wholly 
insolvent,  and  all  his  property  was  attached  by  his  other  credit- 
ore,  and  that  no  debt  could,  at  the  time  of  bringing  the  bill,  be 
secured  against  him  ;   that  the  suit  in  favor  of  the  bank  against 
Cole  and  the  orator,  upon  said  note,  was  duly  entered  in  court, 
and  was  pending  at  the  date  of  the  bill ;  that  after  the  maturity 
of  said  note,  in  April,  1857,  the  bank  agreed  with  Cole  to 
extend  the  time  of  payment  thereon  a  reasonable  time,  to  suit 
Cole's  convenience,  provided  and   in  consideration  that  Cole 
would  take  up  certain  other  notes,  then  held  by  the  bank  against 
Cole,  upon  which  one  Matthew  Cole,  an  irresponsible  person, 
was  surety,  and  would  give  new  notes  for  the  same  with  some 
good  endorser  in  place  of  Matthew  Cole,  and  that,  in  pursuance 
of   such  agreement,  Cole  did,  in  April,   1857,  take  up  the 
Matthew  Cole  notes,  and  substituted  for  them  notes  signed  by 
himself  and  by  a  responsible  endorser,  and  that  the  bank,  in 
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pursuance  of  such  agreement,  did  extend  the  time  of  payment 
upon  the  note  signed  by  Cole  and  the  orator  until  March,  1858, 
when  the  above  mentioned  suit  against  Cole  and  the  orator  was 
commenced. 

The  bill  alleged  the  necessity  of  a  discovery  of  the  facts 
relating  to  the  above  matters,  from  Cole  and  the  officers  of  the 
bank. 

The  prayer  of  the  bill  was  that  the  Farmers'  and  Mechanics' 
Bank  might  be  iorever  enjoined  against  the  further  prosecution 
of  their  suit  at  law  upou  said  note  against  the  orator. 

Upon  the  filing  of  the  bill,  verified  by  the  oath  of  the  orator 
as  to  the  truth  of  the  statements  therein  contained,  a  tempo- 
rary injunction  in  accordance  with  the  prayer  of  the  bill  was 
granted. 

The  bill  was  taken  as  confessed  against  the  defendant  Cole  for 
want  of  an  answer. 

The  answer  of  the  Farmers'  and  Mechanics'  Bank  was  sworn 
to  by  C.  F.  Warner,  the  cashier,  for  the  bank,  and  was  filed 
February  21st,  1859.  In  this  answer  the  bank  denied  the  alle- 
gations of  the  bill  in  relation  to  the  agreement  between  the 
cashier  of  the  bank  and  the  orator  in  regard  to  the  collection  of 
the  note  at  maturity,  and  stated  that  the  note  in  question  was 
received  by  the  bank  in  the  ordinary  course  of  business,  and 
without  any  restrictions  or  agreements,  except  such  as  the  note 
contained  upon  its  face.  The  answer  also  denied  any  agreement 
for  the  extension  of  the  note  in  question. 

In  regard  to  the  interview  between  the  orator  and  Wires  in 
New  York  in  March,  1858,  the  answer  stated  that  the  orator 
then  requested  Wires  to  cause  Cole's  personal  property  to  be 
attached  upon  the  suit  at  law  upon  said  note ;  that  Wires 
informed  the  orator  that  the  directors  were  unwilling  to  institute 
the  requisite  search  for  Cole's  small  amount  of  personal  pro- 
perty, and  that  they  insisted  the  orator  should  take  up  the  note 
himself ;  and  that  the  orator  then  said  he  would  write  to  the 
bank  and  urge  the  bank  officers  to  cause  such  attachment  to  be 
made,  which  he  did  not  do ;  that  the  orator  did  not  in  March, 
1853,  or  at  any  other  time  previous  to  the  bringing  of  the  bill, 
inform  Wires  or  the  bank  of  any  violation  of  any  agreement 
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oa  the  part  of  the  bank  in  regard  to  the  collection  of  the  note 
oat  of  Cole  at  maturity,  or  that  any  agreement  whatever  in 
regard  to  the  collection  of  the  note  had  been  made* 

The  answer  denied  the  statements  of  the  bill  in  regard  to  the 
value  of  the  personal  property  owned  by  Cole  in  March,  1858, 
and  stated  that  all  the  property  owned  by  him  at  that  time  was 
of  very  trifling  value,  and  not  half  sufficient  to  secure  said  note 
by  attachment.  In  other  respects  the  answer  substantially 
admitted  the  allegations  of  the  bill.    . 

This  answer  was  traversed  and  estimony  was  taken  on  both 
sides,  the  purport  of  which  sufficiently  appears  in  the  opinion  of 
the  court. 

During  the  examination  of  the  orator  before  the  master,  the 
solicitor  for  the  Farmers'  and  Mechanics'  Bank  objected  to  the 
manner  of  examining  the  witness,  on  the  ground  (hat  the  inter* 
rogatories  were  prepared,  and  the  answers  written  beforehand, 
and  read  by  the  witness  in  answer  to  the  interrogatories  when 
propounded  before  the  master.  Upon  this  point  the  orator  then 
testified,  that  the  interrogatories  were  prepared  and  presented  to 
him  by  his  solicitor  before  the  examination  and  that  the  orator 
wrote  his  answers  thereto  without  consulting  with  his  solicitor, 
but  that  since  writing  them,  he  had  read  to  his  solicitor  those 
answers  relating  to  the  alleged  agreement  between  the  orator  and 
the  cashier  of  the  bank  at  the  inception  of  the  note,  and  also 
those  relating  to  the  interview  between  the  orator  and  Wires  iu 
New  York  in  March,  18*58,  but  that  no  part  of  such  answers 
was  suggested  by  his  solicitor.  The  testimony  was  taken  subject 
to  this  objection. 

Ou  the  4th  of  December,  1860,  after  the  testimony  had  been 
taken  and  the  cause  set  down  for  hearing  befofe  the  chancellor, 
the  orator  asked  leave  to  amend  his  bill,  which  was  granted,  and 
he  then  filed  certain  amendments,  alleging  that  on  the  5th  of 
March,  1858,  in  New  York,  the  Farmers'  and  Mechanics'  Bank, 
through  Wires,  its  director  and  attorney,  agreed  with  the  orator 
that  as  soon  as  Wires  returned  to  Burlington,  the  bank  should 
cause  Cole's  personal  property  to  be  attached  on  the  writ  in 
favor  of  the  bank  against  the  orator  and  Cole,  and  that  the 
orator  relied  on  such  promise,   and  therefore  took  no  farther 
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steps  to  SMura  himself  which  he  would  have  taken  if  k  had  not 
been  for  such  promise  and  his  reliance  thereon. 

Another  amendment  to  the  hill  was  that  after  this  agreement 
made  in  New  York  and  Wires'  return  to  Burlington,  there  was 
ample  time  for  the  bank  to  hare  attached  Cole's  personal  pro- 
perty, and  to  have  seeured  said  note  thereby. 

The  bank  filed  an  answer  to  this  amended  bill,  which  was 
fiworn  to  by  S.  Wires,  for  the  bank,  entirely  denying  any  agree- 
ment by  tbe  bank,  or  Wires,  to  cause  Cole's  pergonal  property 
to  be  attached  on  the  writ  upon  said  note,  and  asserting  that 
Wires  gave  no  assurance  to  the  orator  that  he  would  do  anything 
in  connection  with  the  attachment  of  Cole's  property,  except  in 
the  event  of  the  orator's  writing  to  the  bank  officers,  requesting 
such  attachment,  as  he  promised  to  do,  as  stated  in  the  origiaai 
Answer,  and  the  consent  of  such  officers  to  comply  with  such 
request. 

Testimony  was  taken  in  support  of  the  answer  of  the  bank  to 
the  orator's  amended  bill,  and  the  cause  was  heard  before  FiBSr 
foist,  chancellor,  at  the  April  Term,  1862. 

The  chancellor  dismissed  the  bill  with  costs  to  the  Farmers' 
and  Mechanics'  Bank,  from  which  decree  the  orator  appealed. 

E.  -B.  Bard  and  Daniel  Roberts,  for  the  orator. 

Wm.  G.  Shaw  and  Asakef  .Feci,  for  the  defendant,  the  Farmers1 
and  Mechanics'  Bank. 

Aldis  J.  The  orator,  as  surety  for  Morton  Cole,  signed  * 
note  to  the  Farmers'  and  Mechanics'  Bank  for  the  sum  of  $JL500« 
By  this  bill  he  seeks  relief  from  his  liability  upon  the  note,  and 
his  claim  to  relief  rests  upon  four  grounds,  which  are  thus  stated 
in  the  brief  of  his  counael  s 

"  1st.  Upon  the  understanding,  had  at  the  time  the  note  in 
question  was  executed,  that  it  should  be  collected  when  it  sfronM 
fall  due— the  failure,  not  only  to  collect  it,  but  to  notify  the  oraAar 
an  unsecured  surety,  that  the  note  was  unpaid,  and  allowing  ft 
to  run  nearly  eighteen  months,  the  orator  reasonably  believing 
it  to  have  been  paid,  until  Cole,  the  principal,  had  become  ja*4«- 
81 
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vent,  and  the'orator  had  lost  the  opportunity  of  securing  himself 
against  loss. 

2nd.  Upon  an  agreement  between  the  bank  and  Cole  to  extend 
the  time  of  payment  of  the  note. 

3rd.  Upon  the  neglect  and  refusal  of  the  bank,  upon  the 
orator's  request  under  the  circumstances  stated,  to  attach  Cole's 
personal  property. 

4th.  Upon  the  agreement  of  the  bank,  through  its  attorney, 
Wires,  to  attach  Cole's  personal  property,  and  its  neglect  to  do 
so,  relying  upon  which  agreement  the  orator  has  suffered  loss." 

We  will  consider, 

1st.  The  alleged  agreement  with  Wires  in  New  York.  The 
proof  of  this  rests  upon  the  testimony  of  the  orator.  He  says 
that  on  the  4th  and  5th  of  March  he  requested  Mr.  Wires  to 
attach  all  Cole's  personal  property  upon  the  writ  already  issued 
against  him  and  Cole.  Wires  objected  to  doing  so,  because  he 
did  not  want  to  quarrel  with  Cole.  The  orator  still  urged  the 
request.  Wires  then  proposed  he  should  write  to  Warner,  and 
if  Warner  would  direct  it  he  would  do  it.  'I  he  orator  said  he 
would  think  of  it,  and  let  him  know  the  next  day.  The  next 
day  he  said  to  Wires  he  would  not  write  to  Warner,  as  he  had 
not  been  well  treated  by  him  in  this  business ;  that  Warner  had 
given  Cole  a  year  and  a  half's  time  on  the  note,  contrary  to 
their  understanding.  The  orator  insisted  Wires  should  attach 
Cole's  property — made  an  earnest  appeal  to  him  tu  do  so,  as  an 
act  of  simple  justice.  Finally,  Wires  reluctantly  consented,  and 
said  he  would  attach  Cole's  property,  if  any.  could  be  found  when 
he  got  home. 

Mr.  Wires  testifies  in  direct  contradiction  of  the  material 
points  of  Mr.  Hickok's  statement  He  says  that  in  reply  to  Mr. 
Hickok's  request  he  said  that  he  personally  had  no  objections  to 
doing  so,  but  that  the  board  of  diroctors  insisted  that  he  should 
take  up  the  note  and  secure  himself;  that  they  were  opposed  to 
making  search  for  the  odds  and  ends  of  Cole's  personal  property, 
but  if  he  would  write  to  Warner  requesting  it,  he  thought  it 
would  be  done  ;  that  he  understood  Mr.  Hickok  to  agree  that  he 
would  write  to  Warner,  and  he  (Wires)  on  his  part  agreed  to 
make  inquiry  as  to  Cole's  property,  and  be  ready,  oa  the  receipt 
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of  the  letter  and  the  consent  of  the  bank,  to  attach  ;  that  Mr. 
Hickok  did  not  express  any  unwillingness  to  write  to  Warner, 
or  make  any  claim  or  complaint  that  Warner  had  agreed  to  col- 
lect the  note  when  due,  and  had  not  done  so. 

Thus  between  these  gentlemen  there  is  this  plain  and  direct 
contradiction  upon  all  the  material  points  in  their  testimony. 
Each  testifies  positively,  and  to  facts  inconsistent  with  the  state- 
ments of  tie  other.  The  contradiction  can  not  be  reconciled  by 
saying  that  one  asserts  what  the  other  forgets.  The  letter  of 
Mr.  Hickok  to  Chittenden  corroborates  his  testimony,  and  shows 
that  he  understood  the  matter  at  the  time  as  he  now  testifies ; 
while  the  declarations  of  Mr.  Wires  to  Mr.  Chittenden,  and  his 
letter  to  Mr.  Hickok  corroborate  his  account.  The  omission  to 
set  up  these  facts  in  the  original  bill  is  entitled  to  much  consid- 
eration, and  does  not  seem  to  be  fully  accounted  for. 

The  surrounding  circumstances  and  the  various  suggestions 
made  on  behalf  of  the  one  and  of  the  other,  we  have  carefully 
considered.  They  do  not  seem  to  be  at  all  satisfactory  or  con- 
clusive, and  we  are  compelled  to  the  conclusion,  that  at  the  out- 
set there  was  a  misunderstanding  between  these  parties  as  to  this 
matter. 

As  the  burdea  of  proof  rests  with  the  orator,  we  must  come 
to  the  conclusion  that  he  fails  to  establish  the  facts  stated  in  the 
bill  by  the  requisite  preponderance  of  proof. 

2nd.  The  request  to  the  bank  to  sue  Cole  and  attach  his  pro- 
perty is  proved.  It  is  not  claimed  that  such  request  of  the  surety 
obliges  the  creditor  to  comply  with  it,  and  to  make  good  to  the 
surety  the  amount  that  might  then  have  been  secured  by  attach- 
ment. It  has  long  been  settled  in  our  courts  to  the  contrary. 
But  it  is  claimed  that  in  this  case  there  are  circumstances  which 
give  a  peculiar  force  to  this  request,  and  entitle  the  orator  to 
relief :  that  the  orator  resided  out  of  the  state — that  the  bank- 
ruptcy of  Cole  was  imminent,  and  his  personal  property  was 
known,  and  easily  attachable — that  it  would  have  made  no 
expense  to  the  bank — that  the  orator's  counsel  was  ready  to  see 
that  it  was  faithfully  done — and  that.the  orator  was  then  embar- 
rassed, so  that  he  could  not  pay  the  note,  were  circumstances 
that  commended  Mr.  Hickok's  request  to  the  most  favorable  and 
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courteous  consideration  of  the  bank  ;  but  we  do  not  think  that 
they  furnish  any  sufficient  ground  for  making  this  case  an  excep- 
tion to  the  general  rule,  or  justify  us  in  establishing  a  precedent 
that  would  tend  to  break  down  a  plain  boundary  line  of  the  law. 
The  rule  as  now  settled  is  a  plain  and  practical  one,  and  well 
understood  by* business  men.  If  we  begin  to  make  exceptions 
to  it  in  cases  that  seem  to  involve  peculiar  hardship,  it  will  soon 
become  unsettled  and  uncertain. 

3rd.  It  is  also  claimed  that  the  bank  agreed  with  Cole  to 
extend  the  time  of  payment. 

Upon  this  point  the  orator  relies  on  the  testimony  of  Mr.  Cole 
and  the  circumstances  which  it  is  claimed^  corroborate  his  testi- 
mony :  the  defendant  on  the  testimony  cf  Warner,  Wires,  and 
Wales. 

Without  recapitulating  the  evidence  on  this  point,  we  deem  it 
sufficient  to  say,  that  the  testimony  of  Mr.  Cole  and  the  circum- 
stances relied  on  are  quite  insufficient  to  -outweigh  the  counter 
evidence  of  the  defendrnt,  and  the  improbability  that  the  bank 
would  agree  to  an  act  which  the  directors  and  the  cashier  must 
well  have  known  would  discharge  the  surety. 

4th.  This  brings  us  to  the  more  important  and  difficult  point 
in  the  case, — the  alleged  agreement  or  assurance  of  the  cashier 
at  the  time  of  the  execution  of  the  note,  that  he  would  attend  to 
the  collection  of  the  note  when  it  fell  due — the  reliance  of  the 
6rator  upon  this  assurance — the  failure  of  the  bank  to  do  as 
agreed,  and  the  consequent  loss  to  the  orator  of  all  security 
against  Cole. 

If  this  alleged  agreement  or  representation  of  the  cashier 
were  to  be  treated  as  a  part  of  the  contract,  and  to  vary  its  terms, 
it  is  clear  that  no  parole  evidence  could  be  admitted  to  prove  it. 

Neither  is  there  any  evidence  to  prove  that  in  the  making  of 
the  agreement,  either  fraud  or  falsehood  was  intended. 

Bat  the  orator  claims  to  have  proved,  that  at  the  time  of  the 
execution  of  the  note  he  was  known  to  be  merely  a  surety  on  H, 
that  "he  resided  in  the  city  of  New  York,  and  was  therefore  una- 
ble to  keep  himself  informed  of  the  pecuniary  circumstances  of 
dole,  acid  to  protect  himself  by  getting  security  if  Cole  shonld 
'become  embarrassed  ;  that  the  note  liad  been  long  due  and  often 
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Renewed  before,  and  the  orator  was  unwilling  to  remain  liable  as 
a  surety ;  that  Cole  promised  to  pay  it  punctually  when  it  became 
due ;  that  the  orator  told  the  cashier  Warner  of  all  these  facts, 
end  that  he  would  uot  then  renew  the  note  unless  the  cashier 
would  give  him  the  assurance  that  if  the  note  if  as  not  paid  at 
maturity  the  cashier  would  attend  to  the  immediate  collection  of 
it,  and  collect  it  out  of  Cole's  property ;  that  the  cashier  did 
give  him  such  assurance  ;  that  he  relied  upon  it,  and  in  conse- 
quence of  his  reliance  on  it  did  net,  when  the  note  fell  due,  or 
afterwards,  take  any  measures  to  secure  himself  from  loss  op 
account  of  so  being  surety  ;  that  the  bank  neglected  to  coUect.it 
for  a  year  or  more  after  it  matured,  during  all  which  .time  it 
could  have  been  collected  of  Cole,  and  that  he  had  no  notice  of 
such  aeglect  until  Cole  had  failed  and  the  orator  could  obtain 
no  security. 

The  defendant  claims  that  if  all  these  facts  .are  fully  proved 
they  do  not  amount  to  a  defence.  We  think,  however,  that  if 
these  .facts  are  proved  they  should  operate  as  a  dicch  *rge  of  the 
surety,  upon  the  ground  that  the  defendant  by  its  assurances  to 
the  orator,  has  lulled  him  into  a  false  security— has  induced  him 
to  omit  to  do  what  he  would  otherwise  have  done,  vis  :  pay  the 
debt  and  secure  himself  by  attaching  Cole's  property,  or  other- 
wise obtaining  security ;  and  has  thus  subjected  him  to  the  loss 
of  the  whole  debt.     It  is  properly  an  equitable  estoppel. 

Suppose  that  Hickok  had  gone  to  the  bank  a  few  days  before 
the  noteiell  due,  and  said  to  the  cashier :  "  The  note. I  signed 
as  surety  for  Cole  becomes  due  on  the  21th  of  October.  I  am 
about  to  go  away,  and  shall  not  return  till  next  year.  Cole  as 
now  solvent,  but  may  not  long  remain  00.  I  wish  before  I  leave 
to  provide  means  for  tlie  payment  of  the  -note  when  due,  so  that 
I  can  proceed  against  Cole  and  secure  myself,  and  shall  do  so 
unless  you  will  proceed  to  sue  Cole  and  attach  his  property  as 
soon  as  the  note  is  due  5"  and  that  -the  cashier  bad  replied  to 
him,  "  You  need  not  provide  for  the  payment  of  the  note,  for  ii 
Cole  dees  not  pay  it  at  maturity  we  will  sue  him  and  attach  his 
property,  and  so  secure  the  debt,  lou  need  opt  trouble  yourself 
further  about  it ;"  and  that  relying  on  this  assurance  he  had  left 
•the  state  and  taken  no  further  trouble  about  it.    Would  it  not  lie 
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gross  injustice  for  the  bank  to  neglect  the  collection  of  the  debt 
till  Cole  had  failed,  and  deceive  the  orator  by  this  assurance,  and 
still  claim  to  hold  him  liable  as  surety  ?  Clearly  so.  It  is  sot 
the  request  to  the  bank,  or  any  notice  the  surety  could  give,  that 
binds  them  to  proceed  agaiust  the  principal ;  it  is  their  assurance 
thus  given  and  thus  relied  upon  that  binds  them,  and  which  they 
may  not  omit  to  make  good  except  at  their  own  risk.  If  they 
assume  the  risk,  which  the  surety  will  not  run,  of  extending  for- 
bearance tp  the  principal  when  they  have  promised  not  to  forbear 
but  to  ene  and  attach,  and  when  they  know  the  surety  "relies  upon 
the  promise,  and  therefore  does  not  secure  himself,  they  must 
bear  the  loss  that  ensues  from  it,  and  not  seek  to  charge  it  upon 
the  surety. 

Nor  can  it  make  any  difference  that  this  assurance  is  given 
when  the  note  is  executed,  instead  of  just  before  or  after  it  falls 
due.  It  is  not  the  time  when  the  assurance  is  given  that  is  mate- 
rial, but  the  deceiving  of  the  surety  by  it.  No  intent  to  deceive 
may  exist  when  the  assurance  is  given  ;  but  the  surety  is  induced 
by  it  to  forego  what  he  would  otherwise  have  done  for  his  own 
protection,  and  thus  is  in  substance  deceived. 

This  principle  of  obvious  justice  has  been  recognized  by  our 
own  courts,  and  in  the  decisions  of  our  sister  states.  See  Ho<je~ 
boom  v.  Berrick,  in  the  4th  Vt.  131,  where  the  principle  is  rec- 
ognized as  just,  though  the  facts  are  not  found  so  as  to  make  an 
application  of  it  to  the  case.  Judge  Redfield  also,  in  Wilson  v. 
Greeny  25  Vt  4o0,  recognizes  it.  In  Massachusetts,  Harris  v. 
Brooks,  21  Pick.  195,  and  Carpenter  v.  King,  9  Met.  511,  stand 
upon  the  same  principle.  Sue,  also,  7  Watts  523  ;  2  Leading 
Cases  in  Eq.  371. 

It  therefore  becomes  necessary  to  consider  the  evidence  to  sus- 
tain and  to  disprove  this  alleged  assurance  from  the  bank  through 
Warner  to  the  orator. 

As  to  the  following  facts  there  is  substantially  no  controversy : 
That  Hickok  was  surety  for  Cole,  and  this  knowa  to  the  bank  ; 
that  he  resided  in  New  York  from  August,  1854,  to  April,  1858, 
and  that  his  residence  in  New  York  was  known  to  the  bank  in 
July,  1856,  when  this  note  was  executed  ;  that  Hickok  signed  as 
surety  for  Cole  a*  early  as  August  6th,  1853  ;  that  that  original 
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note  was  frequently  renewed  between  that  date  and  July,  1856, 
and  twice  during  the  orator's  residence  in  New  York,  viz :  on 
the  18th  November,  1854,  and  the  20th  December,  1855  ;  that 
the  note  here  in  controversy  was  given  June  24th,  1856,  for  the 
renewal  of  the  one  given  December  20th,  1855,  on  which  the 
orator  was  surety  for  Cole. 

Mr.  Hickok  testifies  in  substance  that  at  the  time  of  the 
renewal  of  this  note  he  was  reluctant  to  renew  it ;  that  he 
inquired  of  Cole  as  to  his  circumstances,  and  became  satisfied 
that  he  would  be  able  to  pay  it  when  due,  and  that  it  would  be 
safe  for  him  (the  orator)  to  sign  it,  and  then  told  Cole  that  he 
would  sign  it  if  he  would  pay  it  when  due,  but  that  before  he 
signed  it  he  must  see  Warner,  the  cashier,  aud  have  an  under- 
standing with  him  that  he  should  collect  the  note  when  due,  and 
that  as  he  was  to  be  out  of  the  state  he  would  not  have  it  lie 
over  due,  as  it  had  before  ;  that  they  went  to  the  bank,  and  he 
then  told  Warner,  in  the  presence  of  Cole,  that  he  (the  orator) 
should  be  out  of  the  state  for  a  long  time  to  come,  and  would 
not  sign  the  note  except  with  the  understanding  that  it  was  to 
be  collected  when  due  ;  and  that  if  he  could  have  the  understand- 
ing with  Warner  that  it  should  be  collected  when  due,  he  would 
sign  the  note.  Warner  replied  that  the  note  should  be  collected 
when  due,  or  words  to  that  effect.  Now  the  turning  point  of  the 
evidence  and  of  the  case  is,  what  Warner  said  to  Hickok. 
What  Hickok  said  to  Warner  could  not  bind  the  bank.  It  is 
the  assurance  that  Warner  gave  to  Hickok  in  reply,  that  we 
must  ascertain,  and  what  Hickok  said  is  of  no  consequence, 
except  so  far  as  it  shows  what  Warner  must  have  understood 
and  assented  to.  When  Mr.  Hickok  says  that  Warner  said  the 
note  should  be  collected  when  due,  or  words  to  that  effect,  it  is 
obvious  that  he  states  what  he  understood  was  the  substance  of 
the  reply,  rather  than  its  language.  A  slight  change  of  phrase- 
ology would  most  materially  modify  the  meaning,  and  leave  it  to 
signify  nothing  more  than  a  desire  on  both  sides  that  it  might  be 
collected  when  due. 

Again,  there  is  nothing  in  what  Hickok  says  to  Warner,  or  in 
Warner's  answer,  to  indicate  that  it  should  be  collected  by  suing 
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Cob  and  attaching  his  property  ;  bat  this  is  the  allegation  in  the 
bill  as  sworn  to,  and  is  important  as  directing  Warner's  attention 
to  the  all-important  consideration  that  if  not  so  collected*  ani 
Cole  should  fail,  the  neglect  would  operate  %to  Hickok'*  injury. 
Indeed,  it  is  obvious  that  nothing  was  directly  and  plainly  said 
by  Hickok  to  Warner  to  the  effect,  that  Warner  should  of  hia> 
own  motion,  and  without  further  direction,  collect  the  note  out 
of  Cole  when  due,  and  relieve  Hickok  from  further  trouble  or 
attention  to  it.  That  may  have  been,  and  doubtless  was,  Mr* 
Hickok's  intent,  but  he  did  not  directly  and  expressly  say  sof 
and  call  Warner's  attention  to  that  exclusive  responsibility  on 
his  part. 

We  can  not  but  doubt,  even  upon  the  conversation  as  stated  by 
Mr.  Hkkok,  whether  Warner  underst*  od  and  intended  to  give  the 
aHSurance  to  Hickok  that  he  would,  when  the  note  fell  due, 
as&ume  the  responsibility  without  further  directions  of  suing 
and  attaching  Cole's  property  for  the  benefit  of  Hickok,  or  else 
give  notice  to  Hickok  and  require  the  collection  of  him.  It  U 
doubtless  true  that  aureties  frequently  express  the  desire  to 
cashiers  that  the  notes  they  sign  should  be  collected  if  not 
paid,  and  that  cashiers  in  reply  expre>s  a  similar  Wish  or  intent 
even.  But  it  would  be  putting^a  strained  and  unjust  construction 
upon  such  conversations  to  say  that  thereby  an  assurance  waa 
given  tke  surety  that  the  bank  would  immediately  upon  the  matin 
rity  of  the  note,  and  without  further  request  from  the  surety,  pro* 
ceed  to  sue  and  attach  the  property  of  the  principal  for  '.he  ben- 
efit of  the  surety,  and  that  the  surety  might  safely  rejy  that  this 
would  be  done,  or  he  be  discharged  if  it  wits  not  done.  To 
establish  the  giving  of  such  an  assurance  it  should  plainly  appear 
that  both  parties  clearly  understood  that  such  waa  the  meaning 
of  their  language,  and  an  interpretation  that  creates  so  serioua 
and  unusual  a  liability,  ought  not  to  be  given  to  language  that 
does  not  either  fairly  or  plainly  express  it,  or  require  it  aa  the 
natural  and  obvious  inference. 

Mr,  Cole  states  the  language  used  by  Mr.  Hickok  thus :  "  If 
Warner  would  see  that  the  note  was  paid  at  maturity  he  would 
sign  it,"  •»*  by  Mr.  Warner  thus :  "  that  the  note  should  be  paid 
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at  maturity,  and  that  lie  would  see  to  it."  Again  u  he  would 
sot  Alga  k  unless  Warner  would  see  that  the  note  was  collected 
at  maturity  or  paid  at  maturity.4' 

"  Warner  and  I  both  agreed  that  the  note  should  be  paid  and 
taken  up  at  maturity."  This  testimony  seems  more  explicit  than 
Mr.  Hkskok'a  that  Warner  should  "  see  to  "  or  proceed  with  the 
collection. 

Taken  in  connection  with  the  feet  that  Mr.  Hickok  resided  in 
New  York  end  gave  that  as  a  reason  why  he  wished  to  have 
Warner  take  upon  himself  this  duty,  i  he  natural  inference  wouM 
be  that  he  relied  upon  Warner  to  collect  the  debt  when  it  fell  due ; 
and  if  this  was  all  the  evidence  in  the  case  we  might  perhaps 
feel  required  to  put  this  construction  upon  it.  We  say  this  even 
with  some  hesitation,  for  the  assuming  of  such  a  responsibility 
would  be  so  unusnal — such  an  assurance  would  be  so  extraor- 
dinary— that  it  would  seem  that  there  ought  to  be  something  in 
the  conversation  to  show  explicitly  that  the  idea  was  fully  com- 
prehended by  Warner  that  he  was  to  act  without  further  request 
and  for  the  benefit  of  Hickok,  and  that  Hickok  understood  that 
he  relied  upon  Warner's  so  acting,  and  was  not  expected  to  guard 
hfe  own  interests.  But  on  the  part  of  the  defendant,  Mr.  Warner 
testifies  that  he  made  no  agreement  with  Mr.  Hickok  as  to  the 
collection  of  the  note  at  its  maturity — that  Hickok  attached  no 
condition  to  his  signing  the  note— that  it  was  taken  in  the  ordi- 
nary course  of  business,  as  a  renewal.  On  croso  examination  he 
says  that  he  has  no  recollection  of  any  conversation  with  Hickok 
or  Cole  when  the  note  was  renewed.  Besides  this  testimony  of 
Warner,  we  can  not  overlook  the  important  consideration  that 
such  an  agreement  on  the  part  of  the  bank  would  be  unusual  and 
contrary  to  the  practice  of  bank*  ;  and  that  there  was  no  motive 
for  their  assuming  such  a  singular  and  burdensome  responsibility, 
for  they  already  had  the  note  of  Cole  and  Hickok  for  the  debt 
and  free  from'  any  such  duty  to  Hickck. 

It  seems  to  us  highly  improbable  that  the  Bank  would  assume 
such  a  burden  on  itself  when  it  had  nothing  to  gain  by  it 

Comment  has  been  made  by  counsel  upon  the  manner  in  which 
these  witnesses  have  testified,  and  the  bias,  and  the  interest  they 
are  under.     Cole  seems  to  have  a  strong  hostility  to  the  bank 
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and  its  directors,  which  may  not  be  unreasonably  thought  to 
affect  his  testimony.  The  other  two  seem  to  testify  with  fairness 
and  according  to  their  honest  convictions  and  recollections.  The 
practice  which  seems  to  have  been  adopted  by  the  orator  in  this 
case,  of  having  the  questions  shown  to  the  witness,  and  his 
answers  prepared  before  hand  and  reduced  to  writing,  and  exam- 
ined by  counsel  before  coming  before  the  master  to  testify,  is  one 
not  allowable  by  the  practice  in  chancery  in  this  state,  of  perni- 
cious tendency,  as  tending  to  color  the  testimony  and  adapt  it  to 
the  necessities  of  the  case,  and  justly  subjecting  the  evidence  so 
taken  to  suspicion.  Although  we  do  not  see  in  the  orator's 
.  testimony  so  taken,  anything  to  indicate  that  it  was  either 
resorted  to  or  used  in  this  instance  for  an  improper  purpose,  yet 
we  feel  that  the  precedent  ought  not  to  pass  without  receiving 
the  censure  of  the  court. 

When  witnesses  testify  in  contradiction  of  each  other,  as  in 
this  case,  Hickok  and  Cole  on  one  hand,  aud  Warner  en  the 
other,  the  mind  naturally  turns  to  the  surrounding  circumstan- 
ces, to  the  probabilities  of  the  two  stories,  and  to  the  interests 
and  motives  of  the  parties  as  furnishing  the  most  satisfactory 
means  of  ascertaining  the  truth.  These  we  think  are  with  the 
defendant. 

That  the  bank  already  held  Cole  and  Hickok's  note,  and  had 
no  motive  for  making  such  an  agreement ;  that  such  an  agree- 
ment was  burdensome,  involving  the  bank  in  trouble,  expense, 
and  perhaps  litigation;  that  it  was  unusual  and  against  the 
interest  and  the  custom  of  banks :  these  are  circumstances  of 
much  weight,  and  require  strong  and  positive  evidence  to  coun- 
terbalance them.  When  we  add  to  this  the  positive  testimony 
of  Warner,  we  feel  that  the  testimony  of  Hickok  and  Cole  is 
not  sufficient  to  establish  that  preponderance  of  proof  which  is 
requisite  to  sustain  the  bill. 

The  case  is  remanded  to  the  court  of  chancery  with  a  man- 
date affirming  the  decree  of  the  chancellor. 
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S.  A,  Howard  v.  The  Towk  of  Burlingtok. 
Exceptions.     Execution.     Practice.     Attachment.     County  Court. 

A  party  excepting  to  the  judgment  of  tbe  county  court,  has  thirty  days  from 
the  final  adjournment  of  the  court  in  which  to  file  his  exceptions. 

Under  an  order  of  the  county  court,  made  just  previous  to  taking  a  recess, 
that  executions  on  judgments  consummated  might  Issue  Immediately, 
hdd,  that  where  a  judgment  had  then  been  rendered  for  the  plaintiff  and  he 
had  been  allowed  exceptions  thereto,  but  no  stay  of  execution  had  been 
granted,  he  might  at  any  time  thereafter,  before  thirty  days  after  the  final 
adjournment  of  xhe  court,  and  before  filing  his  exceptions,  waive  them  by 
giving  notice  thereof  to  the  clerk,  and  having  the  entry  of  exceptions  erased; 
but  otherwise,  if  at  the  time  of  allowing  exceptions  the  court  had  ordered  a 
stay  of  execution. 

Case  against  the  town  of  Burlington  for  the  neglect  of  its 
constable,  Isaac  Sherwood,  to  have  certain  personal  property 
attached  by  him  on  a  writ  in  favor  of  the  plaintiff  against  one 
Hawley,  forthcoming  to  respond  the  judgment  on  said  writ,  and 
the  execution  issued  thereon.  Trial  by  the  court  at  the  April 
Term,  1862,  Pierpoint,  J.,  presiding,  upon  the  following  agreed 
statement  of  facts. 

"At  the  September  term,  1851,  of  the  Chittenden  County 
Court,  a  suit  in  favor  of  the  plaintiff  against  Jacob  C.  Hawley, 
then  a  resident  of  Burlington,  was  commenced  by  service  of  the 
writ  by  Isaac  Sherwood,  then  legal  constable  of  the  town  of 
Burlington,  who  (hereon  on  the  16th  day  of  July,  1851,  attached 
as  the  property  of  Hawley,  certain  personal  property  belonging 
to  him,  worth  three  hundred  dollars,  aud  duly  returned  the  writ 
to  the  court  and  term  aforesaid ;  and  the  cause  was  continued 
from  term  to  term  until  the  November  term,  185G,  when  a  trial 
was  had  therein,  resulting  in  a  judgmeut  for  the  plaintiff  for 
twenty-five  dollars  damages,  and  forty-two  dollars  and  eighty- 
three  cents  cost. 

"  The  plaintiff  at  this  trial  took  exc  .options  to  certain  rulings 
of  the  court  therein,  which  exceptions  were  allowed  and  an 
entry  made  upon  the  docket  as  follows  :  '  Exceptions  by  plain- 
tiff—exceptions allowed  anil  execution  stayed/ 

"  After  the  rendition  of  such  judgment  and  the  aforesaid 
entry  in  the  docket,  the  court,  on  Saturday  the  29th  November, 
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1856,  adjourned  its  Besaioa  for  the  completion  of  the  business  of 
the  term  to  January  24th,  1857,  having  previously,  on  the  day 
of  such  adjournment,  made  and  caused  to  be  entered  on  the 
docket  an  order  in  the  following  words : 

c •  *  November  29, 1856.  By  order  of  court,  executions  on  judg- 
ments consummated,  may  issue  immediately.  J.  S.  Adams, 
Clerk/ 

*  On  the  24th  of  January,  1857,  the  court  re-assembled,  pur- 
euant  to  such  adjournment,  and  continued  in  session  until  the 
27th  of  January,  1857,  when  it  finally  adjourned. 

"  The  plaintiff  dad  not  file  his  exceptions  in  said  cause  within 
thirty  days  from  the  29th  of  November,  1856,  nor  at  any  other 
time ;  and  on  the  30th  of  December,  1856,  the  plaintiff's  attor- 
ney in  the  cause  informed  the  clerk  that  the  plaintiff  waived  his 
exceptions  therein,  and  requested  the  clerk  to  erase  the  entry  of 
exceptions  upon  the  docket,  and  to  issue  an  execution  upon  the 
judgment,  which  the  clerk  accordingly  did ;  and  execution  was 
issued  upon  the  judgment  for  the  damages  and  costs  abore 
mentioned,  with  twenty-five  cents  fee  for  the  execution,  dated 
December  80th,  1856. 

44  This  execution  was  on  the  30th  of  December,  1856,  delivered 
by  the  plaintiff,  for  collection,  to  Samuel  Huntington,  then  con- 
stable at  Burlington.  Sherwood  in  1855  became  insolvent  and 
removed  with  his  family  from  this  state,  and  has  never  since 
•been  in  Vermont.  Hawley  had  previously  to  1855  become 
iuaolvent,  and  removed  from  the  state,  leaving  no  attachable 
•property  here. 

44  Huntington  «ould  not,  when  the  execution  was  placed  in 
his  hands  for  collection,  nor  at  any  subsequent  period,  find 
Sherwood  or  Hawley,  or  the  property  attached  on  said  writ,  of 
.any  other  property  belonging  to  Hawley ;  and  on  tbe  6th  of 
January,  1857,  Huntington  returned  the  execution  to  the  office 
4»f .  like  clerk  of  tbe  court,  unsatisfied,  with  a  nulla  bona  and  a 
nan  i$t  return  thereon  ;  and  tbe  execution  still  remains  unsatia- 
4ied ;  and  no  attachable  property  of  Hawley,  nor  Hawley  him- 
self, can  be  found  in  this  state." 

Upon  these  facts  the  county  court  rendered  judgment  lor  the 
dniMMhit,  to  which  the  plaintiff  excepted. 
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TPro.  G.  Shaw,  for  the  plaintiff. 

TFofes  4  Ta/fc,  for  the  defendant. 

Kellogg,  J.  The  decision  of  this  case  depends  on  the  answer 
to  the  question  whether  the  plaintiff  was  entitled  to  an  execution 
on  his  judgment  against  Hawley,  on  the  30th  of  December,  1856, 
when  that  execution  was  issued.  It  is  conceded  that  if  that 
execution  was  irregular,  or  was  prematurely  issued,  the  persona^ 
property  attached  on  the  original  process,  was  not  duly  charged 
in  execution,  and  that  no  action  can  be  maintained  against 
the  defendant  for  the  neglect  of  its  constable  who  made  the 
attachment,  to  have  the  attached  property  forthcoming  "  to 
respond  the  judgment"  on  which  the  execution  was  issued. 
The  plaintiff  recovered  his  judgment  against  Hawley  at  the 
November  term  of  the  Chittenden  County  Court  in  1856,  and, 
on  the  trial  which  resulted  in  this  judgment,  lie  took  exceptions 
to  certain  rulings  of  the  court,  and  an  entry  was  made  on  the 
county  court  docket  as  follows :  "  Exceptions  by  plaintiff,— 
exceptions  allowed,  and  execution  stayed."  After  the  judgment 
was  rendered,  and  after  this  entry  was  made  on  the  docket,  the 
county  court,  on  the  29th  of  November,  1856,  adjourned  its 
Bess  ion,  for  the  completion  of  the  business  of  the  term,  to  the 
24th  of  January,  1857,  having  previously,  on  the  day  of  adjourn- 
ment, made  an  order  which  was  entered  on  the  docket  allowing 
executions  on  judgments  then  "  consummated "  to  issue  imme* 
diately.  On  the  said  24th  of  January,  1  57,  the  court  met  pur- 
suant to  adjournment,  and  continued  in  daily  session  until  the 
27th  of  January,  1857,  when  it  finally  adjourned.  The  plain* 
tiff  never  filed  any  exceptions  in  his  suit  agaiust  Hawley,  and  en 
the  30th#of  December,  1856,  during  the  recess  of  the  court,  as 
above  mentioned,  his  attorney  informed  the  clerk  of  the  court 
that  the  plaintiff  waived  his  exceptions  in  that  suit,  and  requested 
the  clerk  to  erase  the  entry  of  the  same  from  the  docket,  and  to 
issue  an  execution  on  the  judgment  in  the  suit,  which  the  clerk 
accordingly  did,  the  execution  being  issued  and  dated  on  the 
saute  30th  of  December,  1856.  The  statute  pr  .vides  that  execu- 
tion  u  shall  not,  of  course,  be  stayed "   by  the  allowance  of 
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exceptions,  but  it  "  may  be  stayed  by  order  of  the  court  on 
consideration  of  the  difficulty  and  importance  of  the  question," 
and,  when  exceptions  are  taken,  they  are  required  to  be  filed 
with  the^  clerk  u  within  thirty  days  after  the  rising  of  the  court ;" 
and,  if  not  filed  within  that  time,  the  clerk  is  required  to  erase 
any  entry  of  exceptions  on  the  docket,  and  to  issue  execution  on 
the  judgment ;  and  it  is  provided  that  the  time  when  such  entry 
is  erased  from  the  docket  shall  be  deemed  the  day  on  which  the 
plaintiff  is  first  entitled  to  execution  on  the  judgment ;  Comp. 
Stat  p.  224-5,  sec.  43,  44.     The  statute  also  provides  that  no 
execution  shall  issue  on  any  judgment  rendered  by  the  supreme 
or  county  court  "  until  twenty-four  hours  after  the  rising  of  the 
court,  unless  by  special  permission  of  such  court ;"  Comp.  Stat., 
p.  253,  sec.  81 ;  and  further  declares  that  the  day  on  which  the 
plaintiff  shall  first  by  law,  without  leave  of  the  court,  be  enti- 
tled to  an  execution  on  any  judgment  rendered   in  his  favor, 
shall  be  deemod  the   time   of  rendering  such  judgment  in  all 
cases,  so  far  as  relates  to  holding  property  attached  on  mesne 
process,  and  the  charging  of  any  person  as  bail  for  delivering  up 
the  body  oi  the  principal ;  Comp.  Stat.,  p.  254,  sec.  84.    Under 
the  decision  in  the  case  of  Paul  v.  Burton  et  at.,  32  Vt.9  148, 
the  u  rising  of  the  court"  when  used  in  the  statute  in  respect  to 
the  issuing  of  executions,  must  be  regarded  as  being  the  day  on 
which  the  term  is  closed  by  final  adjournment,  aud  we  think  that 
the   same   expression  when  used  in  the  statute   in  respect  to 
the  filing  of  exceptions   with  the  clerk,  <nust  be  considered  as 
referring  to   the  same   time.      The   time  within  which  excep- 
tions   are   to   be   filed   must  be    the  same   in   respect  to  all 
the   judgments  of   any    particular  term,   and   can  neither   be 
extended  nor  limited  in   any  particular  case  by  construction. 
The  clerk,  therefore,  was  not  authorized  by  the  statute  to  erase 
from  the  docket  the  entry  of  exceptions,  and  to  issue  execution 
on  the  judgment,  on  the  30th  December,  1856,  on  the  ground 
that  no  exceptions  were  filed  within  thirty  days  after  the  rising 
of  the  court ;  and  if  the   plaintiff  on  the  30th  December,  1856, 
was  entitled  to  an  execution  on  his  judgment  against  Hawley,  he 
became  entitled  to  it  under  the  order  made  by  the  county  court 
on  the  29th  November,  1856,  allowing  executions  to  issue  imme- 
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diately  on  all  judgments  consummated.  Bat  this  getiernl  order, 
at  the  time  it  was  made,  had  no  reference  to  the  judgment  in 
favor  of  the  plaintiff  Against  Hawley,  because  a  particular  ordei 
had  been  made  in  the  suit  in  which  that  judgment  was  rendered, 
staying  the  issue  of  execution  on  that  judgment.  The  takinor  ol 
exceptions  is  the  act  of  the  party,  and  not  of  the  court,  but  an 
order  staying  execution  on  a  judgment  is  always  the  act  oi  the 
court.  We  have  seen  that  the  entry  and  allowance  of  exceptions 
does  not  necessarily  involve  a  stay  of  execution,  and  that  excep^ 
tibns  maybe  allowed  without  a  stay  of  execution.  As  the  taking 
of  exceptions  is  the  act  of  the  party,  he  should  be  considered 
as  entitled  to  waive  or  abandon  his  exceptions  at  his  pleat  ure,  if 
no  adverse  right  is  thereby  affected.  But  an  order  staying  execu- 
tion wonld  not  necessarily  fall  with  the  abandonment  of  the  excep- 
tions, for  it  might  have  been  made  without  reference  or  regard  to 
the  allowance  of  exceptions.  As  an  order  of  court  it  is  not  to  be 
controlled  by  a  party  to  the  suit ;  and,  except  in  the  particular 
instance  in  which  the  clerk  is  authorized  by.  the  statute  to  disre- 
gard it  for  the  failure  of  the  excepting  party  to  file  his  exceptions 
withiu  the  time  limited  by  the  statute,  it  must  remain  operative 
until  it  is  recalled  by  the  court.  We  regard  the  excepting  party 
as  being  entitled  to  waive  his  exceptions  as  well  during  the  re- 
cess of  the  court  as  while  it  is  in  actual  session,  and  think  that 
the  clerk  might  properly  make  an  entry  of  such  waiver  on  the 
docket  whenever  made  ;  but  the  clerk  has  no  authority  to  erase 
from  the  docket  an  order  staying  execution  except  in  the  specific 
case  in  which  it  is  given  to  him  by  the  statute.  These  views 
lead  to  the  conclusion  that  tho  plaintiff's  execution  against  Haw- 
ley  was  irregular  and  prematurely  issued. 
Judgment  of  the  county  court  for  the  defendant  affirmed. 
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Daniel  Roberts  v.  A.  H.  Gbiswold. 

Guaranty.      Consideration.    Notice.     Partnership. 

The  plaintiff  haying  bean  retained  by  G.  as  bis  counsel  in  a  lav  suit,  and 
haying  already  rendered  services  therein,  the  defendant,  in  a  letter  to  the 
plaintiff,  state!  that  he  pould  hold  himself  accountable  that  G.  should  pay 
the  plaintiff  for  all  the  services  he  had  or  might  render  him  in  such  gait. 
An  action  haying  been  brought  apon  this  guaranty,  and  the  case  baying 
been  referred,  the  rcferee  reported  that  the  plaintiff  in  reliance  upon  this 
guaranty  continued  his  services  in  the  6uit  upon  the  faith  that  the  defendant 
would  pay  agreeably  to  the  terms  of  the  letter;  and,  also,  that  the  defendant 
expected  and  understood  the  plaintiff  wonld  continue  his  services  in  the  suit 
after  the  letter  was  written,  according  to  its  terms.  Held,  that  there  was  a 
sufficient  consideration  for  the  guaranty;  that  it  sufficiently  appeared  that 
the  defendant  had  notice  of  its  acceptance'  by  the  plaintiff;  that  it  was  not 
necessary  that  the  consideration  of  the  guaranty  should  be  expeessed  in 
writing;  and  that  the  guaranty  covered  both  the  past  and  future  services  of 
the  plaintiff  in  the  suit,  and  also  his  disbursements  for  the  ordinary  dark 
and  court  fees  therein. 

Hdd,  also,  that  the  fact  that  by  the  terms  of  a  law  co-partnership  formed  by 
the  plaintiff  subsequent  to  the  guaranty,  but  before  the  performance  ofthe 
plaintiff's  services  upon  the  faith  thereof,  his  partner  was  entitled  to  share 
with  him  in  the  pay  for  such  services,  constituted  no  ground  of  defence  to 
the  plaintiff's  action  upon  the  guaranty,  the  plaintiff  having  personally  ren- 
dered all  the  legal  services  contemplated  by  it. 

Assumpsit  upon  a  guaranty.  The  cause  was  referred,  and 
the  referee  reported  the  following  facts  : 

The  plain  tiff's  claim  was  for  services  and  disbursements  as 
attorney  and  counsellor,  in  the  defence  of  a  suit  in  favor  of  one 
Sheldon  against  Daniel  B.  Griswold,  brother  of  the  defendant. 
The  disbursements  charged  in  the  plaintiff's  accouut  amounted 
to  nine  dollars  and  sixty-four  cents,  and  consisted  of  cash  paid  the 
fees  of  the  clerk  of  the  court  in  respect  to  such  suit  during  its  pen- 
dency. The  referee  found  that  the  plaintiff's  charges  were  for 
services  actually  rendered,  and  disbursements  made,  in  such  suit* 
and  that  they  were  reasonable  and  proper,  and  no  objection  was 
made  to  them  by  the  defendant  in  that  respect,  but  the  defendant 
claimed  before  the  referee  that  he  was  under  no  liability  to  the 
plaintiff  for  any  part  of  his  account. 

The  plaintiff  was  originally  retained  Ain  said  suit  as  attorney 
by  Daniel  B.  Griswold  at  its  commencement,  in  1847.  At  that 
time  the  plaintiff  resided  in  Manchester,  in  this  state,  where  he 
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retfarried  till  1955,  wnetf  fitf  rdortved  to  fcurIin£Wn.  MAM  8. 
Gffrwott  mtied  hi  Bensttn,  ih  this  state,  from  1847  till  1855, 
when  he  removed  to  Michigan,  wTiere  he  resided  tfp  W  &tf 
hearing  befbrtf  iU  referee  id  1861.  The  defendant  Md  always* 
redded  in  Whitehall,  N.  Y.  The  plaintiff's  account  Wat 
charged  fo  Daniel  B;  Gri*woId  dotfl  November  1st,  1855,  whetf 
the'  plaintiff  formed  a  co-partnership  with  L.  £.  Chittenden,  in' 
business  as  attorneys1,  and  after  ttiat  time,  the  chitrges  weti 
mradef  on  the  books  of1  Roberta  dr  Chittenden,  to  the  present 
defendant,  A.  H.  Griswbld.  The  plaintiff  alone  rendered  thtf 
services  charged  in  his  atecouut,  but  by  the  terms  of  co-partner- 
ship between  him  and  Chittenden,  Chittenden  had  an  equal 
interest  with  the  plaintiff  in  so  much  of  the  account  as  accrued 
after  they  became  partners. 

The  plaintiff  send  defendant  previously  to  October,  1855,  Bad 
eotosiderable  correspondence  in  reference  to  the  said  soft  beiwedtf 
Sheldon  and  Daniel  B .  GriswoW,  in  which'  correspondence  ihA 
plaintiff  very  persistently  urged  the  defendant  td  pay  him  nis* 
account  for  services  and  disbursement*  in  that  cause*  Oh  the1 
241th  of  October,  1855,  the  defendant  wrote  the  plaintiff  a  Utter, 
which  wa*  claimed  by  the  plaintiff  to  contain  the  guaranty  upon 
which  this  action  was  brought.  Iu  it,  after  reciting  the  disap- 
pointment of  his  brother  fri  not  receiving  s6me  fifteen  hundred 
dollars  which  he  expected,  and  upon  which  the  defendant  had 
based  his  previous  verbal  assurance  of  the  plaintiff 's  getting  his' 
pay,  the  defendant  used  the  following  language :  "  lean  assure  yok 
that  he  (referring  to  Daniel  B.)  is  perfectly  good,  and  wiU  hold 
myself  accountable  that  he  shall  pay  you  for  aU  the  services  you  have 
or  may  render  him  in  the  suit  with  Sheldon. 

The  defendant  after  this  letter  of  October  24th,  1855,  in  rojHy 
to  numerous  dunning  letters  from  the  plaintiff,  still  referred  the 
plaintiff  to  his  brother,  Daniel  B,  fot  payment,  and  the  plaintiff 
after  that  wrote  two  fetters  to  said  Daniel  B.,  at  his  residence 
in  Michigan,  agreeably  to  the  defendant's  suggestions.  From 
and  after  the  receipt  by  the  plaintiff  of  the  letter  of  the  defend* 
ant  of  October  24th,  1855;  the1  plaintiff  relied  upon  the  defend* 
anf  s  engagement  contained  in  that  letter,  to  pay  his*  bill'  of 
sJrVictt'in  said atf*,  a*dlfia> services  ttterttfa  sUbse^Wnt  thereto 
W 
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were  rendered  upon  the  faith  that  the  defendant  would  pay  agree- 
ably to  the  terms  of  that  letter  ;  and  the  defendant  expected  and 
understood  that  the  plaintiff  would  continue  his  services  in  the 
suit  after  that  letter  was  written,  according  to  its  terms. 

The  defendant  insisted  before  the  referee,  that  he  was  in  no 
manner  liable  to  defend,  or  pay  the  expenses  of,  the  suit 
of  Sheldon  against  Daniel  B.  Griswold,  or  in  any  manner  inter- 
ested in  the  defence  thereof,  except  what  the  law  would  imply 
from  his  letter  of  October  24th,  1855  ;  that  the  plaintiff  never 
gave  the  defendant  any  notice  that  he  relied  upon  any  guarantee 
of  the  defendant ;  that  the  services  rendered  alter  the  letter  of 
October  24th,  1855,  were  rendered  by  him  while  he  was  a  part- 
ner of,  and  in  connection  with,  Chittenden,  aud  were  charged 
directly  to  the  defendant  without  his  knowledge;  that  such 
guarantee  was  without  consideration  and  no  intimation  was  ever 
given  by  the  plaintiff  to  the  defendant  or  Daniel  B.  Griswold, 
that  the  plaintiff  would  render  no  more  service  upon  the  credit 
of  Daniel  B.,  in  that  suit;  and  further,  that  if  the  referee  should 
fiud  that  the  letter  of  the  defendant  of  October  24th,  1855,  con- 
tained any  guarantee  at  all,  it  was  simply  a  conditional  guar- 
antee of  the  soundness  and  continued  responsibility  of  Daniel  B. 
Griswold. 

The  cause  was  tried  by  the  court  upon  this  report,  at  the 
April  term,  1862,  Pierpoint,  J.,  presiding.  The  county  court 
pro  forma  rendered  judgment  for  the  defendant,  to  which  the 
plaintiff  excepted. 

The  plaintiff,  pro  se. 

L.  Underwood,  for  the  defendant. 

Barrett,  J.  The  defendant's  liability,  which  the  plaintiff 
seeks  to  enforce  in  this  suit,  is  claimed  to  be  created  by  his  letter 
of  October  24th,  1855.  The  expression,  constituting  the  alleged 
guaranty,  is  the  same  as  to  the  then  past  services  of  the  plaintiff, 
as  to  services  thereafter  to  be  rendered  by  him  in  the  suit  of 
Sheldon  v.  Daniel  B.  Griswold.  Hence,  so  far  as  the  terms  used 
are  .concerned,  the  defendant  assumed  the  same  liability  for  tbf. 
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past  as  for  the  future  services  of  the  plaintiff.  Though  it  was 
urged  before  the  referee,  it  is  not  claimed  in  the  argument  before 
this  court,  that  the  guarantee  extends  only  to  the  responsibility 
of  the  said  Daniel  B.  Griswold ;  and  the  argument  has  proceeded 
upon  the  ground  that  it  undertakes  for  the  ultimate  payment  of 
the  plaintiff's  charges.  But  it  is  now  urged  that  no  such  consid- 
eration is  shown,  as  is  necessary  to  give  validity  to  the  guaranty. 
The  terms  of  the  guaranty  imply  that  it  was  in  the  contemplation 
of  the  defendant,  that  the  plaintiff  was  thereafter  to  render  fur- 
ther services  in  the  same  suit ;  and  the  report  expressly  states- 
that  "  the  defendant  expected  and  understood  that  the  plaintiff  . 
would  continue  his  services  in  said  suit  after  said  letter  was 
written  according  to  the  terms  of  said  letter."  The  letter  closes 
by  saying  that  "  He"  (said  Daniel  B.)  "expects  to  be  able  to  get 
another  trial,  and  if  he  can  have  a  fair  one  he  must  certainly 
come  off  triumphant."  Now  "  the  terras  of  said  letter,"  accord- 
ing to  which  u  the  defeudant  expected  and  understood  that  the 
plaintiff  would  continue  his  services,"  were  that  the  defendant 
would  hold  himself  accountable  that  he  (the  said  Daniel  B.) 
should  pay  the  plaintiff  or  all  the  services  he  had  or  might  ren- 
der, in  the  suit  with  Sheldon. 

The  consideration  then,  so  far  as  it  consisted  in  the  rendering 
of  future  services,  went  to  tho  entire  undertaking  of  the  defend- 
ant, and  gave  it  the  same  effect  in  fixing  his  liability  to  pay  for 
the  past,  as  for  the  future  services.  The  report  also  shows  that 
from  and  after  the  receipt  of  said  letter,  the  plaintiff  relied  on 
the  defendant's  engagement,  and  the  services  subsequent  thereto 
were  reudered  upon  the  faith  that  the  defendant  would  pay 
agreeably  to  the  terms  of  saiJ  letter.  So  far  then  as  the  matter 
rested  in  the  understanding  and  expectation  of  the  parties,  there 
was  entire  concurrence  between  them. 

It  is  not  denied  that  the  rendering  of  future  services  may  be  a 
good  consideration  to  uphold  a  promise  to  pay  for  services  already 
rendered.  But  it  is  well  understood  that  in  order  to  bind  the 
defendant  upon  his  proposition,  it  must  appear  that  he  was  noti- 
fied of  the  plaintiff's  acceptance  of  it  and  reliance  upon  it.  Wo 
think  this  amply  appears.  The  language  above  quoted,  that  "  the  > 
defendant  expected  and  understood  that  the  plaintiff  would  eon-  ' 
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tinue  bis  services  in  said  suit  after  said  letter  according  to  the 
term*  of  said  letter/*  necessarily  involves  the  fact  that  the 
defendant  had  been  so  informed  by  or  in  behalf  of  the  plaintiff. 
There  is  no  accounting  for  his  expectation  and  understanding 
otherwise.  The  proposition  having  thus  been  made  and  accepted, 
and  the  defendant  notified  of  such  acceptance,  when  the  service* 
were  in  fact  rendered  in  reliance  upon  said  engagement  of  the* 
defendant,  and  upon  the  faith  that  he  would  pay  agreeably  to  the 
terms  of  said  engagement,  the  duty  of  the  defendant  to  pay  accord- 
ing to  said  engagement  would  seem  to  be  consummated  and  fixed. 

But  it  is  claimed  again  that  the  consideration  should  appear 
in  writing  in  order  to  give  validity  to  the  guaranty.  This  must 
either  mean  that  the  acceptance  of  the  defendant**  proposition, 
must  be  in  writing,  or  a  correlative  undertaking  on  the  pari  of 
the  plaintiff  to  render  future  services  must  have  been  in  writing. 

We  can  readily  understand  that  this  might  be  required  in  some 
cases*  ae  when  the  guaranty  itself  did  not  embody  substantially 
the  material  and  effective  terms  of  the  contract,  and  where  resort 
to  parol  evidence  would  be  necessary  in  order  t*  show  what  the 
contract  was  in  its  terms  and  effect.  But  we  do  not  understand 
that  this  has  ever  been  required,  when  all  that  is  to  be  done  by 
the  other  party  is  merely  to  accept  the  proposition  in  the  terms 
in  which  it  is  made,  and  to  perform  the  consideration  either  by 
paying  or  doing  the  thing  proposed.  In  the  present  case  the 
services  thereafter  to  be  rendered  constitute  the  consideration, 
and  this  is  deafly  indie&ted  on  the  face  of  the  defendant's-  prop* 
oaition* 

4*  to,  the  point  taken  in  argument,  that  the  consideration  is. 
exhausted  hy  the  promise  to  pay  for  future  services,  and  inns* 
nuwb  as  it  is  not  shown  that  the  plaintiff  would  not  have  per- 
formed them  without  the  guaranty  of  the-  defendant  and  est  the 
sole*  credit  of  his?  brother,  it  is  sufficient  to  say  that  it*  appears 
affirmatively  that  the  consideration  goes  to  and  affects  the  entire! 
undertaking  of  the  defendant,  as  has  been  before  shown;  Uris 
betag.aQ*  that  plaintiff  had  no  occasion  to  go  farther*  and  show 
negatively,  that  he  would  not  have  performed  the  future  services*, 
expep*  upon, the  condition  that  the  defendant  would  payhiavftnt 
thejfMliSfrwettasAr  the  fataroi  nrvii— 


Digitized  by 


Google 


Rotowti  v.  Qrfiwoid. 

The  defendant  claims  that  «  it  was  the  plaintiff**  duty  to  Bet* 
tie  and  Adjust  hia  account  with  the  principal,  of  at  least,  attempt 
to  do  so,  before  he  oatied  on  the  surety."  Without  discussing 
the  correctness  of  this  position,  we  think  the  case  shows  that  the 
plaintiff  substantially  performed  that  alleged  doty.  The  report 
states  that  « the  defendant,  after  said  letter  of  October  24th,  still 
referred  the  plaintiff  to  his  brother,  Daniel  B.,  for  payment,  and 
the  plaintiff  after  that  wrote  two  let'ert  to  said  Daniel  B.  at 
Michigan,  where  he  now  resides,  requesting  payment  of  his  biU, 
but  has  never  received  any  pay  from  him  on  his  said  account. 
These  letters  were  written  to  Daniel  B.  in  1859  and  18(50  by  the 
plaintiff  agreeably  to  the  suggestion  of  the  defendant  who  referred 
him  to  Daniel  B.,"  which  sufficiently  implies  that  the  plaintiff  setot 
his  bill  to  said  Daniel  B.,  as  the  basis  Of  his  request  for  payment 
of  it  And  it  moreover  shows  that  he  did  in  this  respect  what 
the  plaintiff  required  of  him,  for  he  netted  "  agreeably  to  sugges- 
tions of  the  defendant."  We  think,  therefore,  the-  ease  show* 
that  the  plaintiff  did  all  that  was  necessary  to  entitle  him,  evo* 
under  the  defendant's  view,  to  fall  bad:  on  the  guaranty. 

It  is  further  insisted  in  behalf  of  the  defendant,  that,  by  reaidfl 
of  the  formation  of  the  partnership  between  the  plaintiff  add  Mr* 
Chittenden,  on  the  1st  of  November,  1855,  Me  plaintiff  per- 
formed no  services  for  which  he  could  recover,  in  his  owtt  fl&fttg, 
And  so,  as  a  result,  he  has  not  executed  the  consideration  npOtt 
which  the  right  to  enforce  the  guaranty  depended. 

The  services,  up  to  that  time,  had  been  performed  by  the  plain* 
tiff,  and,  by  the  contract  of  guarantee,  Were  thereafter  to  be1  per* 
formed  by  him.  The  employment  was  of  the  plaititfff  elbfte. 
The  contract  of  guaranty  was  with  the  plaintiff  alone.  Chitttffi* 
den  was  no  party  to  either,  and  sustained  no  relation  of  privity 
either  to  the  defendant,  or  his  brother  Daniel  B.  Mr.  Roberts 
rendered  personally  the  services  contracted  for,  and  contemplated 
by  the  guaranty,  in  fulfilment  of  it  on  his  part.  This  being  so, 
it  is  difficult  to  see  upon  what  grouud,  either  of  law  or  morals, 
the  fact  that,  by  an  arrangement  between  the  plaintiff  and  Mr. 
Chittenden,  the  latter  was  to  share  with  him  a  part  of  the  pay 
for  such  service,  can  be  held  to  operate  as  a  discharge  to  the 
defendant  of  the  liability   which    the   guaranty  would  have 
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imposed  on  him,  in  case  such  partnership  had  not  been  formed. 

The  count  is  special  on  the  guaranty,  and  under  this  the  plain- 
tiff is  entitled  to  recover,  if  at  all.  Roberts  &  Chittenden,  as 
partners,  could  not  recover  on  it  in  a  joint  action,  however  it 
might  be  if  they  had  brought  a  suit  directly  on  their  charges, 
either  in  booh  account  or  general  assumpsit.  See  Maynard  el 
al.  v.  Briggs,  26  Vt.  94,  and  eases  there  eked. 

The  point  made  as  to  charges  for  disbursements  by  the  plain-* 
tiff,  is  sufficiently  answered,  by  the  statement  in  the  report,  that 
"  the  charges  of  the  plaintiff  arc  for  services  actually  rendered 
and  disbursements  made  in  said  suit,  and  in  amount  are  reason- 
able and  proper,  and  no  objection  is  made  to  them  by  the  defen- 
dant in  that  respect.  But  it  is  claimed  *  *  * 
that  he  is  under  no  liability  to  the  plaintift  to  pay  any  part  of 
his  said  account."  In  the  closing  part  of  the  report,  in  the  sum- 
mary of  grounds  and  points  taken  by  the  defendant,  it  appears 
that  no  such  point  was  made  before  the  referee.  Hence  no  facta 
are  reported  having  reference  to  that  class  of  items,  beyond  the 
fact  that  the  disbursements  were  made  by  the  plaintiff,  as  attor- 
ney and  counsellor  in  defence  of  the  suit  of  Sheldon  agasnrt  said 
Daniel  B. 

We  think  it  is  too  late  to  start  the  point  for  the  first  time  in 
this  court,  upon  the  ease  as  it  comes  before  us.  Yet  we  are  all 
agreed  that,  in  this  state,  the  payment  of  such  fees  is  an  incident 
of  the  services  to  be  rendered  by  an  attorney  in  the  position 
occupied  by  Mr.  Roberts  in  that  suit,  and  fairly  comes  within 
the  scope  of  the  guaranty. 

The  judgment  of  the  county  court  is  reversed,  and  judgment 
rendered  for  the  plaintiff  for  the  sum  reported  by  the  referee. 
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Darts  v.  Converse  et  al. 
Parkman  T.  Davis  v.  John  K.  Converse,  Buel  W.  Smith, 

AND   CnARLE8   J.  ALGER. 
£lN   CHANCERY.] 

Principal  xmd  Surety.     Promissory  Note.     Usury*     Foreclosure 
of  Mortgage.     Chancery.     Statute  of  Limitations. 

A  promissory  note  is  not  void  as  to  a  surety,  on  the  ground  that,  without  his 
knowledge,  at  the  time  of  the  delivery  of  the  note  the  principal  agreed 
to  pay,  and  afterwards  did  pay,  the  holder  an  illegal  rate  of  interest 
thereon. 

If  a  surety  upon  a  promissory  note  give  a  mortgage  to  the  holder  to  secure  Its 
payment,  in  a  proceeding  inchancery  to  foreclose  such  mortgage  the  princi- 
pal upon  the  note  should  be  made  a  party. 

If,  m  such  a  foreclosure  case,  the  principal  is  not  made  a  party,  and  he  has 
made  payments  of  usury  eo  nomine  upon  the  mortgage  note,  on  the  face  t»f 
which  no  usury  was  included,  and  he  appears  before  the  master  on  the 
assessment  of  the  amount  due,  and  claims  that  such  usury  be  applied  as  . 
payments  towards  the  principal  of  the  note,  he  will  be  estopped  from  after- 
wards recovering  such  usury  of  the  person  to  whom  it  was  paid,  and  the 
defendants  in  the  foreclosure  proceeding  are  entitled  to  have  the  benefit  of 
such  application. 

But  if  six  years  have  elapsed  since  the  payment  of  the  usury  before  the  prin- 
cipal signifies  his  election  to  have  it  applied  as  a  payment  upon  the  note,  his 
right  to  make  such  election  is  barred  by  the  statute  of  limitations. 

Petition  for  the  foreclosure  of  a  mortgage  executed  Septem- 
ber 26th,  1854,  by  the  defendant  Converse  to  the  petitioner,  to 
secure  the  payment  of  a  promissory  note  for  one  thousand  dollars, 
dated  February  26th,  1851,  signed  by  Charles  P.  Allen,  James 
H.  Alien  and  the  defendant  Converse,  and  payable  to  the  peti- 
tioner or  order,  in  one  year  from  its  date,  with  interest.  The 
defendants,  Smith  and  Alger,  were  made  parties  by  reason  of 
having  received  subsequent  mortgages  or  assignments  of  the 
property  in  question,  subsequent  to  the  petitioner's  mortgage.     - 

The  petition  was  taken  as  confessed  for  want  of  an  answer, 
and  the  cause  was  referred  to  a  master  for  assessment  of  the 
amount  due  on  the  mortgage.  The  hearing  before  the  master 
was  had  on  the  7th  of  October,  1861,  and  from  the  evidence 
before  him,  he  reported  the  following  facts.  * 
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Oil  the  20th  of  February,  1851,  Charles  P.  Atye*  borrowed  qtf 
the  petitiooer  one  thousapd  dollars,  and  gave  him  therefor  the 
Dote  described  in  the  mortgage  in  question.  Upon  this  note 
James  H.  Allen  end  Converse  were  merely  sureties.  At  the 
time  of  this  loan,  Charles  £  Allen  verbally  agreed  to  pay  the 
petitioner  nine  per  cent  interest  thereon.  Charles  P.  Allen,  in 
accordance  with  this  agreement,  paid  the  petitioner  nine  per 
cent  interest  yearly,  down  to  and  including  the  year  1857,  and, 
on  the  occasion  of  each  payment,  an  endorsement  of  the  pay- 
ment of  one  year9*  interest  was  made  npon  the  note,  or  a  receipt 
to  the  same  effect  was  given  by  the  petitioner  to  Allen.  Allen 
made  these  payments  solely  as  interest,  and  with  no  intention  or 
expectation  that  any  portion  of  them  should  be  applied  toward* 
the  principal  of  the  note.  Neither  did  Charles  P,  Allen  ever 
make  any  request  to  the  petitioner  to  have  the  excess  of  legal 
interest  so  paid  by  him,  applied  in  payment  of  the  principal  of 
the  note,  until  the  hearing  before  the  master,  when,  being  a 
witness  for  the  defendants  at  such  hearing,  he  claimed  and 
requested  that  such  excess  of  interest  should  be  applied  in  part 
satisfaction  of  the  principal  of  such  note.  From  the  time  of  the 
payments  of  such  illegal  interest,  Alleft  never  made  any  claim  or 
demand  to  recover  the  same  of  the  petitioner* 

The  master  further  reported  that  in  September,  1854,  Charles 
P.  Allen  having  become  pecuniarily  embarrassed,  the  petitioner 
threatened  to  put  the  note  in  suit  against  Converse  unless  he 
would  give  him  additional  security  for  the  note,  whereupon' 
Converse  executed  to  the  petitioner  the  mortgage  in  question 
Converse  at  the  time  this  mortgage  was  executed,  had  no  knowl* 
edge  of  any  agreement  on  Allen's  part  to  pay  the  petitioner  more 
than  six  per  cent,  interest,  or  that  he  had  paid  a  higher  rate, 
hut  he  supposed  that  Alien  had  simply  paid  that  rate  of  interest. 

On  the  hearing  before  the  master,  the  defendants  insisted  thai 
they,  were  entitled  to  have  all  excess  of  interest  paid  by  Allen, 
applied  as  payment  towards  the  principal  of  the  note.  The  peti- 
tioner, on  the  other  hand,  claimed  firstly,  that  only  Charles  P. 
Allen  bad  the  right  to  insist  that  such  payments  should  he 
applied  towards  the  principal,  and  that  as  he  was  not  a  party 
to  this  proceeding,  the  defendants  could  take  no  advantage  of 
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W*  njjh>  5  HP4  aeeomjly,  tj>at  so  far  as  concerned  soph  p*y- 
fMRtf  of  illegal  interest  as  jpere.  n^dfi  more  |b»a  si*  y  w»  P1^- 
y\oi)*  to  ifce  Rearing  before  the  master,  neither  the  defendants, 
H#r  eyen  Charles  P.  AM«n  himself,  bad  the  right  against  the 
petitioner's  objection,  to  have  them,  applifd  as  payments  upon 
the  principal  of  the  qote. 

The  vaster  reported  the  amount  due,  upon  the  note  upon  the 
three  several  bases  above  named. 

Piebpodtt,  Chancellor,  at  the  September  term,  1862,  ren- 
dered a  decree  of  foreclosure  for  the  largest  sum  reported  bj  the 
master,  from  which  decree  the  defendants  appealed.  The  case 
i?a*  twiee  ajrgued  by 

Wm.  Q.  Show,  for  the  orator. 

Jf«  Jj.  Bennett,  for  the  defendants. 

Pqlavd,  Ch.  J.  The  claim  of  the  defendant  Converse,  that 
^he  orator's  note  is  illegal  and  rqid  as  to  him,  op  the  ground  of 
tfie  agreement  by  Allen,  the  principal  to  pay  more  than  legal  in- 
terest thereon,  which  was  not  known  by  the  surety  at  the  time  of 
executing  the  note,  is  settled  against  him  by  former  decisions,  of 
this  Court  3  Qkhnxmd  ?.  S/Lcmdclifi  *  a/.,  14  Vu  258 ;  Bank  of 
Jfuftftfttpx  v.  Bingham  *  a/t,  88  Vt.  621. 

If  this  were  otherwise,  jt  would  seem  quite  too  late  for  the 
defendant  to  make  the  objection,  after  allowing  the  bill  to  be 
taken  as  confessed  against  himself,  upon  the  eccoi*nting  beftie 
the  master, 

T^e  questions  now  before  the  Court  in  the  case,  arise  upo* 
the  master's  report,  in  respect  to  deductions  claimed  against  the 
mortgage  note,  for  usurious  interest  paid  by  Allen,  the  principal. 
AUen,  the  principal  on  the  note,  not  being  a  party  to  the  mort- 
g*6*>  if  Qot  made  a  defendant  in  this  bill  of  foreclosure,  and  as 
the  usurious  interest  he  paid  was  cot  included  in  the  note  itself,  and 
therefore,  when  paid,  was  not  endorsed  upon  the  note,  the  orator 
claims  that  no  part  of  such  paymonts  can  be  applied  to  redone 
the  sum  due  the  orator,  which  the  defendant  Converse  must  pay 
to  redeem  the  mortgaged  premises.    It  is  claimed  by  the  orator 
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that  the  decisions  in  this  State  go  to  the  extent  of  holding,  that  if 
a  soit  were  brought  by  the  orator  on  this  note  against  Convene 
alone,  he  could  not  set  up  in  defence  such  payments  of  usurious 
interest  by  his  principal,  and  that  he  cannot  be  in  any  better  con- 
dition in  this  proceeding  to  foreclose  the  mortgage  given  by  him. 
Whatever  difficulties  there  may  be  in  the  way  of  a  surety,  when 
sued  alone  in  an  action  at  law,  setting  up  offsets  or  counter  claims 
in  favor  of  the  principal  against  the  creditor,  we  think  they  do  not 
apply  here. 

Converse  mortgaged  his  land  to  the  orator  to  secure  Allen's 
debt,  and  in  any  proceeding  in  equity  to  foreclose  the  mortgage, 
Converse  should  be  allowed  to  redeem  by  paying  what  is  justly 
due  upon  Allen's  debt  to  the  orator. 

Properly  Allen  should  have  been  made  a  party  defendant  iu 
the  suit,  for  the  reason  that  he  might  be  a  necessary  party 
to  the  accounting  before  the  master,  and  had  the  objection 
been  taken  in  time  the  court  would  probably  have  compelled  the 
orator  to  have  brought  him  in.  But  the  objection  not  being  made 
in  the  outset,  the  court  will  proceed  without  him,  provided  a 
decree  can  be  i  lade  which  will  properly  protect  the  rights  of  the 
parties  already  before  the  court. 

If  Allen  were  a  party,  as  he  should  have  been,  then  it  is  not 
claimed  but  that  he  would  have  the  right  to  claim  that  all  pay* 
ments  of  usurious  interest  made  by  him  to  the  orator,  which  he 
could  legally  compel  the  orator  to  re|  ay,  should  be  deducted 
from  the  mortgage  debt ;  and  the  orator  by  omitting  to  make 
Allen  a  party,  ought  not  himself  to  obtain  any  advantage 
thereby,  provided  his  own  rights  can  be  secured.  The  usurious 
payments  made  by  Allen  to  the  orator  not  being  for  usury  inclu- 
ded in  the  note,  and  so  not  endorsed  upon  the  note,  created  a 
legal  ground  for  Allen  to  sue  and  recover  the  same  from  the  ora- 
tor, and  this  without  regard  to  whether  the  note  given  the  orator 
.for  the  money  borrowed  aud  the  lawful  interest,  had  been  paid 
or  not.  To  allow  Converse  to  have  the  payments  applied  in 
deduction  from  the  orator's  debt,  and  at  the  same  time  leave  the 
orator  liable  to  an  a  ttion  by  Allen  for  the  same,  would  be  mani- 
festly unjust.  But  it  appears  to  us  that  Allen  by  coming  before 
the  master  and  claiming  to  have  such  payments  applied  toward 
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the  extinguishment  of  the  mortgage  debt,  and  having  them  sd 
applied,  effectually  precludes  all  claims  by  himself  to  again  recover 
the  same  by  action,  and  furnishes  conclusive  record  evidence  for* 
the  orator's  protection  against  any  such  action. 

A  portion  of  these  payments  of  usurious  interest  by  Allen  were 
made  more  than  six  years  before  the  time  of  hearing  before  the* 
master,  where  for  the  first  time,  as  appears,  any  claim  was  ever 
set  up  against  the  orator  for  such  payments,  or  any  claim  to  have 
them  applied  against  the  mortgage  debt. 

The  orator  insists  that  all  claim  for  these  payments,  either  by 
action,  or  by  way  of  deduction,  is  barfed  by  the  statute  of  limn 
tations,  and  that  only  those  payments  made  within  six  years  can 
be  allowed. 

1  his  depends  wholly  upon  the  character  of  such  payments* 
whether  they  were  really  payments  upon  the  debt  when  made,  or 
whether  they  created  an  independent  substantive  claim  in  favor  of 
Allen,  the  party  pacing  them,  to  be  enforced  by  suit,  or  if  allowed 
against  the  mortgage  debt,  they  come  in  rather  as  an  equitable 
set-off,  than  as  a  payment. 

If  they  are  to  be  treated  as  payments  upon  the  debt,  when 
made,  then,  of  course,  they  are  wholly  unaffected  by  the*  statute 
of  limitations  ;  if  they  Are  of  the  character  of  a  counter  claim* 
or  set-off,  and  Allen's  right  under  them  is  to  stand  upon  the  same 
principle,  as  if  he  was  endeavoring  to  enforce  it  by  an  action* 
then  all  beyond  six  years  are  bound  by  the  statute.  That  Allen 
had  the  right  to  treat  these  payments  as  creating  an  independent 
substantive  cause  of  action  in  his  favor,  and  to  enforce  the  same 
by  an  action  against  the  orator,  and  to  refuse  to  allow  them  to 
be  applied  as  payments  upon  the  debt,  is  couceded,  but  it  is 
claimed  that  he  is  entitled  to  his  election,  to  treat  them  in  that 
manner,  or  as  payments  upon  the  debt. 

This  must  be  determined  by  a  reference  to  former  adjudicu-' 
tions  of  the  court,  where  the  subject  of  such  payments  has  been 
considered.  It  seems  now  to  be  settled  by  repeated  decisions, 
that  where  usury  is  included  in  a  note  or  other  security,  and 
when  paid  is  endorsed  upon  the  note,  it  is  to  be  considered  as  a 
payment  upon  the  note  itself,  and  no  action  can  be  maintained  to 
recover  back   the  usury  paid,  so  long  as  there  remains  due  any 
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part  of  the  principal,  and  lawful  interest,  bat  that  where  the 
security  is  only  for  the  principal  and  legal  interest,  and  the 
unlawful  interest  is  either  put  into  a  separate  obligation!  or  rest* 
in  a  verbal  agreement,  so  that  when  paid  it  is  not  endorsed  upon 
the  note,  but  is  paid  as  usury  so  nomine,  it  is  otherwise,  and  a 
right  of  action  accrues  immediately  to  sue  and  recover  it  back, 
though  the  lawful  debt  is  still  unpaid.  Grow  v.  Albee,  19  Vft, 
640  ;  Nd$on  v.  Cooky,  20  Vt.  201 ;  Day  v.  Gumming*,  19  VU 
496 ;  Nichols  v.  Bellows,  22  Vt.  581  /  Ward  v.  Whitney,  32 
Vt.  89, 

In  many  of  the  cases  this  right  to  recover  back  usury  paid  has 
been  said  to  be  a  personal  right  in  the  party  paying,  which  no 
other  could  enforce  for  him,  and  sometimes  it  has  been  treated 
as  being  rather  in  the  nature  of  a  tort  than  a  contract* 

Whether  this  latter  view  be  well  founded  or  not,  it  shows 
clearly  that  the  right  has  beeu  fully  regarded  as  an  independent 
claim  in  the  party  making  such  payment,  and  disconnected  from 
the  original  debt. 

And  though  it  has  been  held  in  many  of  the  cases,  that  in  an 
action  for  the  debt  itself,  or  to  enforce  a  mortgage  security  for 
tho  debt,  such  payment  may  be  set  up  as  a  defence  to  that  extent^ 
yet  this  is  no  more  than  might  be  done  with  any  other  valid 
claim  the  debtor  might  have  against  the  creditor*  and  by  no 
means  proves  that  the  debtor  has  the  right  in  all  cases,  and  ia 
all  respects  to  treat  it  as  strictly  a  payment  upon  the  debt. 

We  are  not  aware  of  any  case  where  it  has  beeu  held  thai 
such  payment  could  be  set  up  by  way  of  defencei  to  any  greater 
extent,  than  it  could  be  enforced  by  an  action  to  recover  it  back* 
It  is  said  that  in  Ward  v.  Sharp,  15  Vt.  118,  the  defendant  wan 
allowed  to  claim  a  deduction  of  usury  paid,  where  his  right  to 
recover  it  back  was  barred  by  the  statute,  but  it  will  be  seen  by 
a  reference  to  that  case,  that  the  item  of  usury  claimed  to  be 
thus  barred,  was  usury  included  in  the  note  itself,  and  under  aH 
our  decisions,  would  be  a  proper  payment  upon  the  debt  itself. 
We  are  not  aware  of  any  reported  case,  where  the  precise  point 
here  raised,  has  been  decided,  but  we  have  been  furnished  with, 
the  manuscript  opinion  of  Judge  Royce,  in  the  case  of  BoynUm 
v.  Nash,  decided  in  this  county  in  1851,  in  which  he  holds,  that 
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the  statute  of  limitations  is  a  good  bar  to  a  claim  founded  upon 
such  usurious  payments,  even  in  equity,  and  the  record  of  the 
case  shows  the*  judgment  we*  given  in  accordance  with  such 
opinion. 

This  decision*  seems  to  us  to  he  hi  harmony  with  the  general 
tenor  of  all  the  decisions  upon  the  subject  of  such  payments, 
while  to  hold  that  the  debtor  may,  after  he  has  allowed  his 
claim  to  sleep  until  it  is  barred  by  the  statute,  set  it  up  as  a  pay- 
ment upon  the  debt,  would  conflict  with  the  spirit  of  nnmerou* 
adjudged  cases. 

Nor  do  we  see  that  there  is  any  good  ground  for  the  debtor  to 
claim  that  he  is  harshly  treated,  when  he  is  allowed  to  deduct  to 
the  same  extent  that  the  law  would  afford  him  redress  by  action. 
And  it  seems  to  ua  that  the  general  purpose  and  spirit  of  the 
statute  of  limitations,  as  a  statute  of  repose,  and  a  protection 
against  stale  ami  unjust  claims,  is  as  justly  and  fairly  applied  to 
such  a  claim  as  any  other,  and  that  such  payments  not  made  on 
the  debt  itself,  and  where  evidence  of  them  rests  in  parol,, 
may  as  reasonably  be  expected  to  be  set  up  without  jus  foun- 
dation as  any. 

The  decree  of  the  chancellor  is  reversed,  and  the  case  remanded 
with  directions  to  deduct  the  payments  of  usurious  interest  made 
by  said  Allen  to- the  orator  within  six  years  before  the  time  of 
taming  the  account  before  the  master,  (October  7th,  1861,)  and 
after  making  such  deduction,  to  enter  a  decree  of  foreclosure  for 
the  orator  in  the  usual  form* 

The-  orator  to  be*  allowed  no  costs  in  this  court,'  and  the 
defendant's  costs  in.  this  court  to  be  deducted  from  the  decree. 
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Statute  of  Limitations.     Assignment  for  the  benefit  of  creditor*. 

The  receipt  by  an  assignee  for  the  benefit  of  creditors  of  money  upon  one  of 
%  the  assigned  demands,  has  no  effect  to  remove  the  bar  of  the  statnte  of 
limitations  upon  the  debts  of  the  assignor,  for  the  benefit  of  which  the 
assignment  is  made. 

Neither  does  it  alter  the  effect  of  snch  receipt  in  respect  to  the  statnte  of  lim- 
itations, that  the  assignor  himself,  acting  as  clerk  for  the  assignee,  receives 
such  money,  and  makes  a  memorandum  on  the  assignee's  books  of  snch 
receipt. 

Assumpsit  upon  four  promissory  notes  signed  by  the  defends 
ant,  dated  May  25th,  1851,  and  payable  four,  five,  six  and  seven 
months  after  date,  respectively,  to  the  order  of  R.  W.  Howes  & 
Co,,  and  by  them  endorsed  to  the  plaintiff  confessedly  for  the 
sole  purpose  of  collection  for  the  benefit  ot  the  payees.  The  action 
was  commenced  September  8th,  1 859.  The  defendant  pleaded  the 
statnte  of  limitations,  and  the  cause  was  tried  by  the  court  at  the 
April  Term,  1862,  Pierpoint,  J.,  presiding. 

'It  appeared  on  trial,  that  on  the  8th  of  January,  1852,  the 
defendant,  being  indebted  to  R.  W.  Howes  &  Co.,  upon  the  notes 
in  suit,  and  also  to  one  Reed,  and  being  insolvent,  made  an 
assignment  of  all  his  accounts  and  demands  against  all  persons 
to  Wires  &  Peck,  attorneys,  in  trust  for  said  Howes  &  Co.,  and 
Reed.  This  assignment  recited  that  Howes  &  Co.  and  Keed 
had  agreed  to  discharge  their  claims  agaiust  the  defendant  for 
fifty  per  cent,  of  the  amount  thereof,  and  provided  that  Wires  & 
Peck  should  collect  the  assigned  demands,  and  pay  over  the 
money  to  Reed  and  to  Howes  &  Co.,  in  proportion  to  their  respec- 
tive claims,  until  they  should  be  half  paid,  when  the  residue  of 
their  claims  should  be  cancelled,  and  the  balance,  if  any,  remain- 
ing in  Wiref  &  Peck's  hands  after  paying  the  expenses  of  col- 
lecting, was  to  be  accounted  for  to  the  defendant,  but  that  the 
assigned  demands  were  to  belong  to  Wires  &  Peck  for  the 
purpose  above  named,  and  be  subject  to  their  sole  manage- 
ment. 

This  assignment  was  accepted  by  Wires  &  Peck,  with  tbo 
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assent  of  Howes  &  Co.,  and  Reed,  and  the  assignees  caused  all 
the  assigned  claims  to  be  drawn  off  upon  their  docket,  and  at  the 
same  time  opened  an  account  upon  their  ledger  with  Howes  & 
Co.  and  Reed  jointly,  and  proceeded  to  collect  the  assigned 
demands*  The  collections  as  made  were  entered  first  upon  the 
docket  in  connection  with  the  respective  demands  collected,  and 
from  thence  usually  credited  upon  the  ledger  to  Howes  &  Co.  and 
Reed,  upon  the  joint  account  above  mentioned. 

From  the  date  of  the  assignment  until  June,  1852,  the  defend- 
ant rendered  Wires  &  Peck  some  voluntary  assistance  in  collect- 
ing the  assigned  demands.  On  the  2nd  of  June,  1852,  he 
became  their  general  clerk,  and  after  that  time,  in  that  capacity, 
aided  them  in  the  collection  of  such  assigned  demands,  and  in 
transacting  the  business  relating  to  the  assignment,  just  as  he 
assisted  them  in  their  other  business,  that  is  to  say,  according  to 
their  directions.  While  acting  as  their  clerk,  he  in  several 
instances  made  entries  upon  their  docket  and  ledger,  relative  to 
the  demands  assigned  by  him  to  them.  The  only  entry  of  that 
character,  however,  made  by  him  within  six  years  next  preced- 
ing the  commencement  of  this  suit,  was  made  upon  the  docket  in 
reference  to  an  assigned  claim  against  one  Varney.  It  was  as 
follows,  tlie  portion  in  brackets  not  having  been  made  within  six 
years.  ["  August  16,  1853.  Defaulted,  execution  issued  same 
day.]  Received  October  4<A,  1863,  of  defendant  (  Varney.)  -eleven 
dollars  and  teighty-tJiree  cents,  and  credited  damages  to  Heed  and 
Howes'  assignment."  No  eutry,  however,  was  made  upon  the 
ledger  in  the  account  with  Reed  and  Howes  &  Co.  by  £he  defend- 
ant or  any  other  person,  of  the  payment  so  entered  upon  the 
docket. 

Upon  these  facts  the  plaintiff  insisted  that  his  claim  upon, 
the  notes  in  suit  was  not  barred  by  the  statute  of  limitations, 
but  the  court  held  otherwise,  and  rendered  judgment  for  the 
defendant,  to  which  the  plaintiff  excepted. 

The  plaintiff  pro  se,  with  whom  was  Wm.  W.  Peck. 

J).  Si  Eeald  and  Wm.  G.  Shaw,  for  the  defendant* 
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BAttttfttf ,  J.  The  4n4*iori  in  this  ctfse  dritt*  dnder  the 
isfti*  made  upoft  the  Sfetut*  of  ttmitation*. 

After  m*kk(g  AM  tssffgttmettt.  Set  fortft?  id  the  MR  of  excep* 
tiott*,  along  up  t*  June,  18feH,  the  defendant  gtirt  stftiM  voluntary 
assistance  to  Wire*  A  Pecfk  in  oofleCfing  the  assigned  demands. 
Oa  the  2nd  day  of  June,  1892,  he  became  a  gdtfettd  de*  m  th* 
office  of  Wirt*  &  Peck,  and  so  continued  till  October,  1858. 
As  such  clerk  he  per fof  feed  Service  for  themf  in  and  about  the* 
bttsftiess  of  their  office ;  a  part  of  which  business  was  that  of 
malting  collections  of  said  assigned  demands.  Of  the  money 
collected  thereon  the  last  remittance  to  Howes  &  Co.  wad  made4 
July  27th,  1852.  The  only  transaction  under,  or  in  referent** 
to,  said  assignment,  that  appears  to  have  taken  place  within  six 
years  next  prior  to  the  bringing  of  this?  suit,  was  October  4th, 
1853.  Among  the'  demands  assigned  was  one  against  Vamey, 
which  had  been  entered  m  the  office  docket  of  Wires  &  Peck 
soon  after  the  assignment.  Upon  the  docket  of  this  demand 
there  is  an  entry  in  the  defendants  hand  writing : 

"  August  16th,  1858,  defaulted,  execution  issued  same"  day." 

This  was  made  more  than  six  years  before  the  bringing  of 
this  suit.  There  is  another  entry  in  the  defendant's  hand 
writing,  up6n  the  same  docket  entry  of  the'  demand : 

"  Received,  October  4th,  1868,  of  the  defendant,  •  11.83,  and 
credited'  damages  to  R.  &  H.  assignment." 

Did  the  receiving  of  the  payment  on  said  execution,  and  the 
making  of  said  entry  upon  the  docket  'by  the  defendant,  as  the 
clerk  of  Wires  &  Peck,  operate  in  law  to  remove  the  bars  of  the 
statute?    We  think  not. 

Did  the  receipt  of  that  money  by  the  assignees  operate  to  remove* 
the  statute  bar,  as  against  the  assignor  ?  We  should  not  feel 
warranted  in  so  holding,  unless?  on  the  authority  of  some1 
adjudged  case*  None  has  been  adduced,  and  we  think  none 
now  exists.  The  case  of  Burger  v.  Dtirtftn,  22  Barb.  68,  in 
which  Emmot,  J.,  delivered  the  opinion,  at  most,  has  reference 
to  a  payment  made  by  the  assignees  upon  a  debt  secured  by  the 
assignment,  and  in  no  view  purports  to  decide  that  the  receipt 
of  money  by  the  assignees  from  a  debtor,  upon  an  assigned 
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demand,  operates  to  remove  the  bar  of  the  statute  that  has  run 
upon  a  debt  secured  by  the  assignment 

In  view  of  principles  made  familiar  by  a  long  oonrse  of  judi- 
cial decisions,  it  would  hardly  seem  warrantable  to  undertake, 
by  discussion,  to  make  the  proper  answer  to  be  given  to  each 
of  the  above  questions  more  palpable  than  it  is  upon  the  mere 
propounding  of  the  questions  themselves,  in  connection  with 
the  facts  on  whifth  they  are  predicated. 

The  judgment  is  affirmed. 
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A.  J.  Soule  v.  A.  N.  Austin  and  A.  M.  Austin. 

R.  R.  Sherman  v.  AlbirnMeatis. 

[two  cases.] 

County  Court.  Supreme  Court.  Wilful  and  Malicious  Act  or 
Neglect,     Exceptions.     Officer,    liectlpt.    Attachment. '  Trover. 

In  an  action  where  the  county-  court  may  grant  a  certificate  that  the  cause  of 
action  arose  from  the  wilful  and  malicious  act  or  neglect  of  the  defendant, 
Ac,  the  allowance  or  refusal  of  such  a  certificate  is  ordinarily  a  matter  rest- 
ing in  the  discretion  of  the  county  court,  and  their  decision  can  not  he  revised 
by  the  supreme  court. 

But  ft  is  otherwise,  if  the  ojranty  court  grant  such  a  certificate  where  from 
the  form  of  the  action  none  can  be  legally  granted,  or  if  they  refuse  one 
npon  the  ground  that  the  form  of  action  does  not  allow  it. 
• 

Though,  where  an  officer  has  taken  a  receipt  for  property  attached,  and  has 
allowed  it  to  go  back  into  the  debtor's  possession,  he  is,  by  a  legal  fiction, 
permitted  to  "maintain  trover  for  it.  yet  the  failure  of  the  receiptors  to 
return  the  property  is  substantially  a  breach  of  contract  and  not  a  tort,  and 
a  certificate  can  not  properly  be  given  in  such  an  action  of  trover,  that  the 
cause  of  action  arose  from  the  wilful  and  malicious  act  or  neglect  of  the 
defendant,  Ac. 

Each  of  these  cases  was  trover  upon  an  officer's  receipt.  In 
the  case  of  Soule  v.  Austins,  the  facts  were  as  follows :  The 
plaintiff,  as  deputy  sheriff,  having  in  his  hands  for  service  a  writ 
against  the  defendants,  on  the  22nd  of  April,  1861,  went  to 
their  residence  in  Milton,  and  informed  them,  that  he  had  such 
a  writ,  and  must  attach  personal  property  thereon,  A.  M.  Ana* 
tin  then  owned  fifty-three  cows,  which  he  had  leased  with  his 
farm  to  one  Barrett,  for  one  year  from  March  15th,  1861,  and 
which  were  then  in  Barrett* s  possession  under  such  lease.  A. 
N.  Austin  at  that  time  owned  and  had  in  his  possession  five 
horses  and  four  covered  buggies.  The  plaintiff  did  not  desig- 
nate any  particular  horses,  buggies  or  cows  as  the  ones  which 
he  would  attach  or  have  named  in  the  receipt,  but  it  was  agreed 
between  him  and  the  defendants  that  they  should  execute  to  him 
a  receipt  for  two  buggies,  two  horses,  and  four  cows,  and  that 
he  should  make  return  on  the  writ  that  he  had  attached  such 
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property  thereon.  The  receipt  was  accordingly  immediately 
executed,  and  the  defendants  therein  acknowledged  the  receipt 
of  such  property,  as  having  been  attached  by  the  plaintiff  on 
that  writ  By  the  terms  of  the  receipt  the  defendants  promised 
to  return  the  property  to  the  plaintiff  on  demand,  and  the  officer 
made,  return  on  the  writ  pursuant  to  the  aforesaid  agreement. 
No  particular  cows,  horses  or  buggies  were  designated  by  the 
receipt  or  return,  nor  intended  by  the  parties  in  making  such 
agreement.  The  plaintiff  took  the  receipt,  but  took  no  posses- 
sion or  control  of,  or  did  anything  to,  any  of  the  property  named 
in  it. 

For  more  than  a  week  previous  to  the  28th  of  June,  1861, 
the  defendants  knew  that  they  were  insolvent,  and  mart  soon 
fail.  While  in  this  situation  the  plaintiff  called  on  A.  N.  Austin 
lor  another  signer  to  the  receipt.  Austin,  in  order  to  induce 
him  to  forego  such  request,  falsely  told  the  plaintiff  that  he  was* 
perfectly  safe,  and  that  he  ought  not  to  ask  for  another  receiptor. 
On  the  28th  of  June,  1861,  the  defendants  failed,  and  all  their 
attachable  property,  including  A.  M.  Austin's  cows,  leased  ad 
above  mentioned,  was  either  assigned  by  them  to  such  creditors 
as  they  saw  fit  to  prefer,  or  was  attached  by  other  creditors* 
A.  N.  Austin  actively  assisted  iu  procuring  attachments  to  be 
made  of  his  horses,  in  order  that  certain  creditors;  whom  he 
desired  to  prefer,  might  have  their  claims  secured  by  such 
attachments,  knowing  that  by  so  doing,  and  by  the  other  attach- 
ments and  assignments  of  his  and  A.  M.  Austin's  property,  the 
plaintiff  would  be  left  without  security.  During  the  time  the 
defendants  were  expecting  to  fail,  and  on  the  day  they  failed, 
they  might,  if  they  had  seen  fit,  have  set  apart  two  covered  bug- 
gies, and  two  horses,  and  placed  them  in  the  plaintiff's  posses- 
sion, and  have  thus  far  secured  him  for  that  portion  of  the  pro- 
perty attached  and  receipted,  and  they  might  also  have  assigned 
to  him  two  cows,  subject  to  Barrett's  right  to  them  under  the 
lease.  The  suit  in  which  the  plaintiff  attached  the  property  in 
question,  was  at  the  time  of  the  trial  in  this  case,  still  pending. 

The  plaintiff  requested  the  court  to  adjudge  that  the  cause 
of  action  arose  from  the  wilful  and  malicious  act  or  neglect  of 
the  defendants,  insisting,  first :    that  the  acts  of  the  defendants, 
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while-  in  contemplation  of  bankruptcy,  in  assigning  the  property 
attached  or  procuring  it  to  be  attached,  or  aiding  therein,  so  as 
to  give  a  preference  to  other  creditors  and  prevent  the  plaintiff 
from  retaking  it,  was  a  wilful  and  malicious  act  or  neglect ; 
secondly,  that  the  act  of  A.  N.  Austin,  when  expecting  to  fail, 
in  falsely  representing  to  the  plaintiff  that  he  was  perfectly  safe, 
dec,  and  also  his  neglect  at  that  time  to  return  the  property 
attached  to  .the  plaintiff,  justified  such  a  certificate  against  him  ; 
thirdly,  that  the  defendants,  anticipating  their  own  failure,  and 
having  knowledge  that  the  property  receipted  would  soon  be 
attached,  by  omitting  to  return  the  property  to  the  plaintiff,  but 
allowing  it  to  remain  where  it  could  be  attached  by  other  cred- 
itors, wilfully  neglected  to  keep  and  redeliver  the  property 
attached,  and  therefore  were  liable  to  have  such  a  certificate 
granted  against  them. 

The  county  court  rendered  judgment  for  the  plaintiff  for 
$  damages  and  costs,  and,  in  regard  to  the  motion  for  the 

certificate,  the  court  considered  that  the  facts  above  stated  did 
not  tend  to  show,  and  would  not  legally  sustain  a  judgment,  that 
the  cause  of  action  arose  from  the  wilful  and  malicious  act  or 
neglect  of  the  defendants,  or  either  of  them,  and  therefore  denied 
the  motion,  subject  to  a  rule,  that  if  upon  the  hearing  of  the  * 
exceptions  in  the  supreme  court,  that  court  should  be  of  the 
opinion  that  the  facts  would  legally  sustain  a  judgment  granting 
the  motion,  then  that  judgment  should  be  rendered  as  of  the  then 
present  term  of  the  county  court,  that  the  cause  of  action  did  so 
arise,  &c.  To  the  decision  of  the  county  court  denying  the 
motion  and  certificate,  the  plaintiff  excepted.' 

In  the  case  of  Sherman  v.  Mearsy  the  facts  were  substantially 
similar  to  those  in  that  of  Soule  v.  Austins,  with  the  exception 
that  in  the  former  the  property  in  question,  three  hundred  sheep, 
was  actually  attached  by  the  plaintiff,  but  afterwards  given  up 
to  the  defendant  on  the  execution  of  the  receipt.  The  court 
rendered  judgment  for  the  plaintiff  for  8  and  costs,  and 

rendered  the  same  judgment  in  respect  to  the  motion  for  the 
certificate  in  Sherman  v.  Mean  as  in  Soule  v.  Austins^  to  which 
the  defendant,  Mears,  excepted. 
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H.  5.  Royce,  HubbeU  <£  Dewey,  W.  O.  Wilson,  and  James  S. 
JBnrt,  for  the  plaintiffs. 

B.  B.  Smithy  for  the  defendants. 

Poland,  Ch.  J.  These  cases  do  not  in  onr  judgment  pre- 
sent any  question  of  law  decided  bj  the  county  court,  which 
this  court  can  revise.  The  granting  or  refusing  a  certificate 
might  become  a  legal  question  so  as  to  be  brought  up  on  error 
from  the  county  court.  If  the  county  court  were  to  grant  a 
certificate  in  a  case  where,  from  the  form  of  action,  none  could 
be  legally  granted,  or  if  they  were  to  refuse  one  upon  the  ground 
that  the  form  of  action  would  not  Allow  it,  undoubtedly  such 
decision  might  furnish  proper  ground  for  exception  or  writ  of 
error  to  this  court. 

But  in  an  action  where  the  county  court  may  grant  a  certifi- 
cate, if  the  evidence  shows  the  cause  of  action  arose  from  the . 
wilful  and  malicious  act  or  neglect  of  the  defendant,  the  allow- 
ance or  refusal  of  a  certificate  becomes  necessarily  a  matter  of 
fact  for  the  decision  of  the  county  court,  requiring  the  exercise 
of  the  judgment  and  discretion  of  that  court,  which  this  court 
can  not  revise  ;  Robinson  v.  Wilson  f  22  Vt.  85. 

The  cases  might  be  disposed  of  without  further  observa- 
tion, but  as  the  counsel  have  argued  the  propriety  of  grant- 
ing certificates  in  such  cases,  it  may  not  be  out  of  place  for 
us  to  state  our  view  in  relation  to  the  action  of  the  county 
court. 

The  statute  is  intended  to  apply  to  cases  of  tort,  and  not  to 
breaches  of  contract.  Its  object  is  two-fold,  partly  remedial, 
partly  punitory;  to  furnish  a  more  effectual  remedy  to  a  parry 
who  has  suffered  injury  from  the  wanton  and  malicious  act  or 
conduct  of  another,  and  to  punish  such  offender  for  such  wanton 
and  wicked  viol  ition  of  another's  rights. 

Under  our  system  of  attaching  property  on  mesne  process, 
whenever  the  property  is  left  by  the  officer  in  the  hands  of  the 
debtor,  by  his  procuring  a  receipt  for  it,  it  is  universally  under- 
stood that  the  officer  relies  for  his  indemnity  upon  the  receipt, 


Digitized  by 


Google 


r 


JANUARY  TERM,  1868.  618 


Sonle  v.  Austini. 


tufin 


and  not  opon  the  property.  When  left  in  the  debtor's  handa  it 
is  liable  to  attachment  bj  other  creditors,  and  to  sale  by  the 
debtor,  and  the  object  in  procuring  it  receipted  is  to  give  the 
debtor  befit  his  property,  by  his  famishing  a  security  in  its 
placo.  And  although  in  this  state  the  officor  has  in  form  been 
allowed  to  treat  the  receiptor  as  bailee  of  the  property  for  him, 
and  maintain  trover  against  him  for  non-delivery  on  demand, 
yet  this  has  been  rather  a  legal  fiction,  and  the  receipt  has  been 
treated  substantially  as  a  contract  between  the  receiptor  and 
officer,  measuring  and  governing  their  respective  rights.  This 
was  carried  so.  far  in  the  cas^  of  Brown  v.  Gleed  et  «/.,  88 
Vt.  147,  as  to  allow  an  officer  to  maintain  trover  upon  an  offi- 
cer's receipt,  where  it  was  shows  that  the  property  had  been 
disposed  of  by  the  consent  of  the  officer.  This  was  held  upon 
the  ground,  that  it  appeared  that  this  consent  was  given  upon  the 
expectation  of  all  parties  that  the  receiptors  were  to  be  liable  to 
the  officer  upon  the  receipt. 

The  sustaining  of  trover  in  that  case  was  certainly  going 
quite  wide  of  the  ordinary  principles  governing  that  action,  and 
the  decision  was  made  upon  (be  ground  that  such  form  of  actioa 
had  always  been  allowed  on  officers'  receipts,  although  they 
were  purely  matters  of  contract  between  the  parties. 

In  the  case  of  Souls  v.  Austin^  no  specific  property  was  ever 
attached,  and  though  the  defendants  had  property  of  the  kind 
named  in  the  receipt  to  a  greater  amount  than  that  receipted, 
yet  it  was  never  separated  and  set  apart,  or  taken  possession  of 
by  the  officer.  In  iact  it  was  never  attached,  and  though  the 
receiptors  might  be  estopped  by  their  receipt  to  deny  that,  so  far 
as  maintaining  the  action  was  concerned,  (hey  were  not,  on  the 
plaintiff's  application  for  a  Certificate. 

In  the  other  case  of  Sherman  v.  Jfeart,  the  sheep  were  actually 
attached,  and  went  back  into  the  defendant's  possession,  he  giv- 
ing his  receipt  to  the  officer  for  the  same. 

But  as  already  said,  we  think  the  officer  must  be  regarded  as 
having  yielded  up  his  claim  to  the  property  as  between  him  and 
the  debtor,  relying  upon  the  obligation  and  security  of  the 
receipt,  and  that  any  failure  to  meet  that  must  be  regarded 
merely  as  a  breach  of  contract,  and  not  a  tort 
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What  has  been  said  is  also  a  sufficient  answer  tofthe  claim  of 
the  plaintiff's  counsel,  that  certificates  should  have  been 
granted  on  the  ground  that  the  defendants  held  the  property, 
for  the  conversion  of  which  they  were  sued,  in  tnflfct  for  the 


Exceptions  dismissed. 


A.  R.  DoYiur  tt  School  District  No.  3  ih  Montgomery. 
School.     Pleading. 

In  an  action  to  recorer  for  the  breach  by  a  school  district  of  their  contract  of 
employment  of  a  school  teacher,  it  is  not  necessary  to  aver  in  the  declara- 
tion that  the  plaintiff  had  procured  from  the  town  superintendent  a  certifi- 
cate of  qualification,  as  required  by  sec  12,  chap.  20,  Comp.  Stat. 

Assuimrr  for  the  breach  hy  the  defendants  of  their  contract 
of  employment,  of  the  plaintiff  to  teach  their  school.  The 
declaration  contained  no  averment  that  the  plaintiff  had  procured 
any  certificate  of  qualification  to  teach,  as  required  by  section 
18,  chap.  20,  Comp.  Stat 

The  defendant  demurred  to  the  declaration.  The  county 
court  at  the  April  term,  1862,  Aldis,  J.,  presiding,  overruled 
she  demurrer,  to  which  the  defendant  excepted . 

OMld  ef  Brighton;  for  the  plaintiff. 

Sdbon  e$  Herri,  for  the  defendant. 

Babbbtt,  J.  The  declaration  counts  on  a  contract  with  the 
plaintiff  to  teach  a  district  school  for  three  months.  The  alleged 
defect  in  the  declaration  is  the  want  of  an  averment  of  having 
procured  the  certificate  required  by  Comp.  Stat,  chap.  20,  sec. 
£2.  That  provision  provides  for  an  incident,  that  supervenes 
upon  the  contract,  and  does  not  necessarily  enter  into  it*  term*. 
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If  that  incident  is  not  shown  to  have  been  complied  with,  the 
contract  becomes  void.  But  this  is  matter  of  evidenoe  pertain* 
ing  to  the  remedy,  and  need  not  be  averred  in  the  declaration. 
It  stands  upon  the  same  principle  as  Kent  v.  Lincoln,  82  Vt.  501, 
and  to  oases  under  the  statute  of  frauds,  requiring  certain  con- 
tracts to  be  in  writing. 
Judgment  is  affirmed. 


BlQBLOW  4b  HOAGLAND  V.  CHARLES  W.  StILFHBN  AND  GsOBQX 

W.  Stilphen. 

Practice.    Pleading.      Alteration  of  a  Promissory  Note.     Prm~ 
oipal  and  Agent, 

Under  a  role  of  court  that  in  actions  on  a  written  instrument  the  plaintiff 
■hall  not  be  required  to  prove  its  execution  by  the  defendant,  unless  the  latter 
shall  hare  filed  a  notice  thai  he  shall  deny  such  execution,  held,  that  the 
omission  to  file  such  a  notice  did  not  bar  the  defendant  from  proving  that 
after  he  had  executed  the  instrument  it  had  been  altered  in  a  material 
respect. 

It  seems  that  the  alteration  of  a  note  in  a  material  respect  by  the  holder  after 
its  delivery,  without  the  consent  of  the  maker,  will  defeat  a  recovery  not  only 
upon  the  note  itself,  but  also  for  the  consideration  for  which  it  was  given. 

The  materia]  alteration  of  a  written  instrument  by  a  stranger  does  not  invali- 
date it,  or  prevent  a  recovery  upon  it  as  it  originally  stood. 

On  who  is  simply  an  agent  to  sell  goods  and  receive  the  notes  of  the  pur- 
chasers for  the  price,,  and  transmit  them  to  his  principal,  is  not  the  agent  of 
his  principal  to  alter  a  note  after  he  has  received  it,  and,  in  the  absence  of 
any  evidence  that  the  principal  consented  to  such  alteration,  or  was  aware 
of  it  before  bringing  an  action  upon  the  note,  he  may  still  recover  upon  it 
as  it  stood  before  the  alteration. 

Assumpsit  upon  a  joint  and  several  {promissory  note,  dated 
January  27th,  1860,  for  two  hundred  dollars,  signed  hy  the 
defendants,  and  payable  in  six  months  after  date  at  No.  40, 
Ootrrtland  street,  New  York,  with  interest.  The  declaration 
also  contained  the  usual  general  counts  in  assumpsit. 
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The  defendants  pleaded  the  general  issue,  and  the  canse  was 
tried  by  jury  at  the  April  term,  1861,  Poland,  Ch.  J.,  presiding. 

The  plaintiffs  produced  the  note  declared  on,  and  the  defend* 
ants  admitted  the  signatures  thereto  to  be  theirs.  The  defend- 
ants then  gave  evidence  tending  to  prove  the  following  facts : 
The  plaintiffs  were  shoe  dealers,  residing  and  doing  business  at 
No.  40,  Courtland  street,  New  York  City.  About  the  date  of 
the  note  in  suit,  one  James  D.  Cook,  an  agent  or  clerk  of  the 
plaintiffs,  came  to  S wanton,  wliere  the  defendants  resided,  and 
there  made  a  trade  with  the  defendant,  C.  W.  Stilphen,  to  sell  to 
him  a  bill  of  boots  and  shoes,  amounting  to  two  hundred  dollars, 
for  which  C.  W.  Stilphen  was  to  give  a  note  either  at  fonr  or 
six  months,  and  was  to  procure  either  his  father  or  his  brother, 
the  defendant,  George  W.  Stilphen,  to  sign  as  surety  for  him. 
The  note  in  question  was  written  by  Cook,  and  delivered  to  C. 
W.  Stilphen  to  procure  his  father  or  brother  to  sign  according 
the  agreement,  and  he  did  procure  George  W.  Stilphen  to  sign 
it  as  surety,  and  delivered  the  same  to  Cook  as  the  agent  of  the 
plaintiffs. 

When  this  note  was  signed  by  the  defendants  and  delivered  to 
Cook,  it  did  not  contain  the  words  "  jointly  and  severally,"  nor 
the  words  "  with  interest,"  which,  at  the  time  of  the  'trial, 
appeared  interlined  in  the  note,  but  those  words  had  been  written 
therein  since  the  note  was  executed  by  them  and  delivered  to 
Cook,  without  any  assent  or  authority* from  the  defendants  or 
either  of  them,  that  such  alterations  might  be  made.  It  was 
proved  that  these  interlineations  were  in  the  hand  writing  of 
Cook,  but  there  was  no  evidence  as  to  the  time  when  they  were 
made,  nor  was  there  any  evidence  as  to  Low  long  Cook  continued 
in  the  plaintiffs'  service  after  the  note  was  given,  or  whether  he 
had  ever  left  their  service,  nor  was  there  any  evidence  except  as 
above  stated,  that  the  plaintiffs  knew  that  the  note  had  been 
altered  since  it  was  given,  or  that  they  approved  or  directed  any 
such  alteration. 

It  was  not  claimed  by  the  defendants  that  the  bill  of  boots 
and  shoes  had  been  paid  except  by  giving  this  note.  The  plain* 
tiffs  seasonably  objected  to  all  thi«  evidence  given  by  the  defend- 
ants on  the  ground  that  no  plea  and  notice  had  been  filed  accord- 
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ing  to  the  22nd  role  of  the  Franklin  County  court,  which  is  as 
follows : 

14  In  actions  founded  on  any  instrument  in  writing,  purporting 
to  have  been  signed  by  the  defendant,  the  plaintiff  shall  not  on 
trial  of  the  case  be  required  to  prove  the  execution  of  the  instru- 
ment, unless  the  defendant  shall  have  filed  the  general  issue 
within  the  time  limited  for  filing  special  pleas,  and  have  appended 
thereto  a  notice,  that  he  shall  on  trial  deny  the  execution  of 
such  instrument;  and  in  all  cases  where  the  execution*  of  a 
written  contract  is  put  in  issue  by  the  pleadings,  if  the  hand 
writing  is  to  be  disputed,  it  shall  be  so  noted  in  the  margin  of 
the  next  subsequent  pleading  when  the  same  is  filed." 

The  court  overruled  the  objection  and  admitted  the  evidence, 
to  which  the  plaintiffs  excepted.  The  defendants  had  filed  no 
written  plea. 

After  this  evidence  had  been  given,  the  plaintiffs  introduced 
no  evidence  in  opposition  thereto,  and  made  no  question,  but 
that  all  the  facts  were  sufficiently  proved,  which  the  testimony 
tended  to  establish. 

The  plaintiffs  claimed  that  they  were  entitled  to  recover  of 
both  defendants  upon  the  note,  but  if  they  could  not  so  recover 
for  the  reason  that  the  note  had  been  unlawfully  altered,  then 
they  claimed  that  they  were  entitled  to  recover  of  C.  W.  Stilphen 
for  the  bill  of  boots  and  shoes,  which  formed  the  consideration 
of  the  note,  under  the  general  counts  in  their  declaration. 

But  the  court  refused  to  so  instruct  the  jury,  but  ruled  that 
upon  these  facts  the  plaintiffs  could  recover  of  neither  defendant, 
and  directed  a  verdict  for  the  defendants,  which  was  accordingly 
rendered.  To  this  ruling  and  direction  to  the  jury  the  plaintiffs 
also  excepted. 

H.  A.  Bwriy  for  the  plaintiffs. 

JET.  8.  Royce,  for  the  defendants. 

Proponrr,  J.  It  is  insisted  that  the  county  court  erred  in 
admitting  evidence  of  the  alteration  of  the  note  in  controversy, 
as  the  defendant  did  not  give  notice,  that  upon  the  trial  he  should 
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deny  the  execution  of  the  note,  according  to  the  requirement*  of 
the  rule  of  the  county  court,  when  such  is  the  intention . 

Without  undertaking  to  decide  whether  the  admission  of 
evidence  by  the  county  court  in  violation  of  its  own  rules  of  prac- 
tice, is  such  an  error  as  can  be  revised  by  this  court  upon  excep- 
tions, we  are  all  clearly  of  the  opinion,  that  in  the  admission  of 
the  evidence  offered,  there  was  no  violation  of  the  rale.  Rules 
like  the  one  under  consideration  have  been  adopted  in  most  of 
the  counties  in  this  state,  and  the  universal  construction  that  has 
been  put  upon  them  in  practice,  is,  that  they  apply  only  in  cases 
of  a  denial  of  the  genuineness  of  the  signature  of  the  party  to 
the  instrument  declared  upon  ;  if  the  defendant  intends  to  do 
that  he  must  plead  and  give  the  notice  required  by  the  role, 
but  without  doing  so  he  is  at  liberty  to  deny  any  other  fact 
tending  to  establish  his  liability,  or  to  prove  any  other  fact 
necessary  to  his  defence.  The  omission  to  plead  and  give  notice 
operates  under  the  rule  as  an  admission,  for  the  purposes  of  the 
trial,  that  the  signature  to  the  instrument  declared  upon  is  his 
hand  writing,  but  it  is  not  an  admission  that  the  instrument 
when  offered  is  as  it  was  when  he  signed  his  name,  or  even  that 
there  was  any  instrument  whatever  written  above  the  signature 
when  he  wrote  it-  By  admitting  the  signature  he  takes  upon 
himself  the  burden  of  proving  that  ho  is  not  bound  by  the 
instrument ;  as  a  general  rule  the  presumption  is  against  him. 
There  was  no  error  in  this  respect 

Did  the  county  court  err  in  directing  a  verdict  for  the  defend- 
ants? 

The  case  shows  that  no. question  was  made  but  what  all  the 
facts  were  sufficiently  established,that  the  evidence  tended  to  prove. 

The  note  was  altered  in -a  material  respect  after  it  was  signed 
and  delivered  to  Cook  by  the  defendants,  and  without  their 
knowledge,  authority  or  assent.  The  alteration  was  made  by 
Cook,  and  in  his  hand  writing.  There  was  no  evidence  that  the 
plaintiffs  directed  or  approved  of  it,  or  had  any  knowledge  of  it 
until  the  trial,  or  that  Cook  had  any  opportunity  to  alter  it  after 
he  delivered  it  to  the  plaintiffs.  We  mus^t  assume  then,  that  the 
note  was  altered  by  Cook  before  it  was  delivered  to  the  plaintifls, 
and  without  their  knowledge. 
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It  was  decided  in  England  at  an  early  day,  Pigots  rase,  11 
Coke  27,  that  the  alteration  of  a  deed  in  a  material  point  by  a 
party  to  it,  or  by  a  stranger,  rendered  the  deed  void.  This  rale 
was  soon  after  modified  so  far  as  that  a  deed  altered  by  aocident 
or  mistake,  or  lost  or  destroyed,  would  still  be  good  according  to 
its  original  terms,  (15  East  17  ;  3  Barn  &Cres.  428  ;  Chitty  on 
Con.  609,)  and  such  is  now  universally  recognized  to  be  the 
law.  In  Master  v.  Miller,  4  Term  320,  it  was  held  that  the 
rule  was  the  same  in  the  case  of  the  alteration  of  notes,  bills  of 
exchange,  or  other  written  instruments.  And  the  rule  seems 
now  to  be  well  settled  that  if  the  holder  or  owner  of  a  note  or 
other -written  obligation  alters  the  same  in  a  material  point 
without  the  knowledge  and  consent  of  the  signer,  such  note  or 
other  obligation  is  thereby  rendered  ibid.  4  Term  820 ;  3  B. 
6  AdoL  660  ;  5  Term  367 ;  Chitty  on  Contracts  607 ;  1  New 
Hamp.  £5. 

Whether  such  alteration  works  a  forfeiture  of  the  debt  so 
that  there  can  be  no  recovery  by  the  party  making  such  altera- 
tion for  the  original  consideration  for  which  the  obligation  was 
given,  in  any  form  of  action,  is  a  qnestion  on  which  the  author* 
ities  are  not  entirely  harmonious.  The  weight  of  authority,  how- 
ever, seems  to  be  in  favor  of  the  position,  that  in  such  case  there 
can  be  no  recovery  for  the  original  consideration.  The  forfeiture 
of  the  debt  is  one  of  the  penalties  that  the  law  imposes  upon  the 
party  who  alters  or  tampers  with  the  written  evidence  which 
he  holds  of  hi»  claim.  The  rule  is  based  on  considerations  of 
policy,  the  object  being  to  deter  the  holders  of  written  instruments 
from  attempting  to  commit  frauds  upon  the  signers,  by  altering 
them.  It  was  said  by  Lord  Kenyon  in  Master  v.  Miller,  that  no 
man  shall  be  permitted  to  take  the  chance  of  committing  a  fraud 
without  running  any  risk  of  losing  by  the  event,  when  it  is 
detected. 

But  that  part  of  the  rule  laid  down  in  Pigcf*  ccue,  that  declares 
that  an  alteration  by  a  stranger  without  the  knowledge  or  assent 
of  the  party,  shall  avoid  the  instrument,  seems  to  have  found  but 
little  favor  with  the  courts  in  modern  times.  Indeed,,  it  seems 
to  be  difficult  to  find  a  sufficient  reason  for  the  rule,  founded 
either  in  Justice  or  sound  policy.    Clearly,  it  is  not  just  thai  a 
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man  should  be  deprived  of  an  honest  debt,  or  have  the  evi- 
dence of  it  destroyed  for  ail  beneficial  purposes,  in  consequence 
of  the  misconduct  of  a  stranger,  to  whose  act  he  did  not  assent, 
and  of  which  he  had  no  knowledge.  It  is  not  the  fact,  that  an 
instrument  is  altered,  that  makes  it  void ;  if  it  was,  an  alteration 
by  accident  or  mistake  would  have  that  effect.  It  is  the  intent, 
that  gives  the  act  its  character  and  avoids  the  instrument,  and  it 
is  difficult  to  understand  why  a  man  who  has  done  no  wrong, 
nor  consented  that  any  should  be  done,  should  be  punished  to 
the  extent  of  the  amount  of  his  demand  by  having  his  claim 
cancelled  by  operatiou  of  law,  solely  because  another  has  been 
guilty  of  an  act  for  which  he  ought  to  be  punished. 

Public  policy  does  not  require  any  such  rule.  DecWring  the 
instrument  void  in  case  9f  alteration,  has  no  tendency  to  deter  a 
stranger  from  making  such  alteration.  Punishment  inflicted 
upon  the  innocent,  has  no  terror  for  the  guilty,  and  if  such  a  rule 
was  established,  it  would  by  no  means  follow  that  when  an  alter- 
ation was  made  by  a  stranger,  it  would  be  made  for  the  benefit 
of  the  holder.  The  sole  object  in  making  the  alteration  might 
be  to  render  the  instrument  void.  It  might  be  from  motives  of 
friendship  to  the  maker,  or  enmity  to  the  holder,  or  from  selfish* 
ness  on  the  part  of  the  stranger,  he  expecting  thereby  to  add  to 
the  security,  or  increase  the  probability  of  collecting  a  deb*  of 
his  own  against  the  maker.  These  considerations  are  quito  as 
likely  to  lead  to  an  alteration,  as  a  desire  to  benefit  the  holder, 
and  the  probabilities  of  success  are  much  greater. 

Modern  attthoritiea  seem  to  be  against  the  rule.  In  Henfiree  v. 
Bromley,  6  East  810,  it  was  held  that  if  an  umpire  alter'an  award 
in  a  material  part,  after  the  expiration  of  his  power,  the  award 
is  not  thereby  rendered  void,  but  is  good  as  originally  made. 

In  Jackson  v.  Malin,  15  Johns.  293,  Platt,  J.,  says  "  that  a 
material  alteration,  though  made  by  a  stranger,  without  the  pri- 
vity of  the  party  claiming  under  it,  renders  the  deed  void,  is  a 
proposition  to  which  I  am  not  ready  to  assent." 

In  Bees  v.  Overbaugh,  6  Cowen  746,  it  was  decided,  that  if  a 
stranger  tear  a  seal  from  a  deed,  it  shall  not  destroy  it. 

In  Nichols  v.  Johnson,  5  Comst.  192,  it  was  held  that  an  alter* 
ation  of  a  written  instrument  by  a  stranger,  though  material, 


Digitized  by 


Google 


JANUARY  TERM,   1868.  527 

Blgelow&HoagUnd  v.  Stilphens. 

will  not  render  such  instrument  inoperative.  Church,  J.,  in 
delivering  the  opinion  of  the  court,  says  :  "  It  can  hardly  be  con- 
ceived, if  a  deed  or  other  instrument  in  writing  is  not  rendered 
inoperative,  by  either  a  mistaken  alteration  or  its  loss,  or  even 
entire  destruction,  how  it  can  be,  by  an  unauthorised  intermed- 
dling of  a  stranger." 

We  think  the  rule,  as  indicated  by  reason  and  authority,  is, 
that  an  alteration  of  a  written  instrument  by  a  stranger  without 
authority  does  not  render  such  instrument  void. 

In  applying  these  principles  to  the  case  under  consideration, 
it  is  clear  that  the  plaintiffs  cannot  recover  on  the  first  count,  as 
the  defendants  never  executed  any  such  note  as  is  therein  declared 
upon.  There  is  no  count  describing  the  note  as  it  was  originally 
made.  The  common  counts,  however,  are  sufficient  to  enable  the 
plaintiffs  to  recover  upon  the  note,  as  it  was  executed,  provided 
the  alteration  made  therein  by  Cook  did  not  render  it  inopera- 
tive, and  that  depends  upon  the  relation  sustained  by  Cook  to 
the  parties  and  the  transaction.  Was  he  a  stranger  within  the 
meaning  of  the  term  as  used  in  cases  of  this  kind? 

Cook  was  the  agent  of  the  plaintiffs  to  sell  the  property  for 
which  the  note  in  question  was  given,  and  also  their  agent  to 
take  the  note  and  transmit  or  deliver  it  to  them.  Beyond  this, 
it  does  not  appear  that  he  had  any  authority  in  the  matter,  or 
was  their  agent  to  do  anything  further  in  the  business.  Clearly 
he  was  not  their  agent  to  alter  this  note.  Such  an  act  was  not 
within  the  scope  of  his  authority,  and  the  act  was  not  done  in  I 

the  legitimate   discharge  of  any  duty  required  of  him  by  his  i 

agency.     Nothing  appears  by  which  he  could  have  justified  the  I 

act  as  between  himself  and  the  plaintiffs,  and  nothing  that  ought  i 

to  make  the  plaintiffs  in  any  respect  responsible  for  the  act ;  no 
more  so  than  if,  after  having  delivered  the  property  sold  to  the 
defendants,  he  had  then  broken  into  their  store  and  stolen  a  part 
of  it.  No  principle  is  better  settled  than  that  the  principal  or 
master  is  in  no  respect  responsible,  when  the  agent  or  servant 
goes  out  of  the  line  of  his  agency  or  employment  and  voluntarily 
commits  a  trespass  or  does  any  other  act  to  the  injury  of  another. 

Neither  can  it  be  said  that  the  plaintiffs  have  in  any  sense 
ratified  the  act  of  Cook  in  making  the  alteration,  by  bringing 
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this  suit  to  enforce  the  note  as  altered,  as  it  does  not  appear  that 
they  had  any  knowledge  of  the  alteration  until  it  was  disclosed 
upon  trial. 

We  think  the  act  of  Cook  in  altering  the  note  must  be  regarded 
in  law  as  the  act  of  a  stranger,  and  that  the  note  is  not  thereby 
rendered  void,  but  remains  a  good  and  valid  instrument  as  origi- 
nally drawn  and  executed.  We  come  to  this  conclusion  tho 
more  readily  from  the  fact,  that  entire  justice  to  all  the  parties 
results  therefrom.  The  defendants  are  required  to  pay  only  that 
which  they  agreed  and  ought  to  pay,  and  the  plaintiffs  recover 
only  that  which  is  honestly  their  due. 

Judgment  reversed  and  case  remanded. 
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Conclusiveness  of  Judgments.     Evidence. 

In  an  action  for  a  trespass  on  the  plaintiff's  land  committed  in  1899,  the 
defendant  pleaded  a  right  of  way  orer  the  land,  and  gare  evidence 
tending  to  support  such  right.  The  court  ruled  after  the  arguments 
were  closed,  that  the  evidence  did  not  support  the  plea,  because  the  right 
pleaded  was  more  general  than  that  attempted  to  be  proved.  The  defendant 
thereupon  obtained  leave  to  amend  his  plea,  on  condition  of  the  payment 
of  costs,  and  the  cause  was  continued  under  a  rule  that,  if  the  costs  were 
not  paid  within  thirty  day«,  judgment  6hould  be  rendered  for  the  plaintiff 
for  nominal  damages  and  costs.  The  costs  were  not  paid  nor  the  amend- 
ment made,  and  judgment  was  accordingly  entered  for  the  plaintiff.  In 
another  action  between  the  same  parties  for  a  similar  trespass  in  the  same 
place,  committed  in  1860,  in  which  the  defendant  pleaded  and  sought  to 
prove  the  same  right  of  way;  Held,  that  the  former  Judgment  was  conclu- 
sive against  the  defendant's  claim,  and  that  the  identity  of  the  matters  in 
dispute  in  the  two  cases  might  be  shown  by  parol  evidence. 

Trespass  quare  clausum  /regit.  The  defendant  pleaded  the 
general  issue,  with  notice  that  the  defendant's  son  owned  a  right 
of  way  over  the  plaintiff's  close  to  and  from  certain  land  belong- 
ing to  the  defendant's  son,  for  the  purpose  of  entering  thereon 
to  cut  hay  and  to  carry  off  the  same,  and  that  the  defendant 
committed  the  alleged  trespass  in  the  legal  and  proper  use  of 
such  right  of  way  in  the  employment  and  business  of  his  son  in 
connection  with  such  land.  The  cause  was  tried  by  jury  at  the 
December  Term,  1861,  Pierpoint,  J.,  presiding. 

The  plaintiff  gave  evidence  tending  to  show  title  in  himself  to 
the  premises- in  question,  and  that  the  defendant  in  the  summer 
of  18G0  crossed  over  the  plaintiff's  close  with  teams,  and  drew 
hay  over  the  same. 

The  defendant  relied  on  the  right  of  way  set  up  in  his  notice 
of  special  matter  in  defence,  and  introduced  evidence  to  show 
that  such  right  existed. 

The  plaiutiff  introduced,  against  the  objection  of  the  defen- 
dant, the  files,  record  and  docket  entries  of  a  suit  in  his  favor 
against  the  defendant  in  the  Addison  County  Court,'  in  which 
final  judgment  was  recovered  at  the  June  Term,  1860,  of  that 
court,  and  proved  in  connection  therewith  that  the  trespasses  sued 
for  in  that  action  and  proved  ou  the' trial  thereof,  were  for  enter- 
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ing  by  tlie  defendant  of  the  same  close  of  the  plaintiff  now  in 
question,  in  1859,  and  crossing  it  with  teams  by  the  same  route 
as  shown  in  the  preseut  case,  for  the  purpose  uf  cutting  and 
getting  hay  on  the  same  land  of  the  defendant's  son  referred  to 
in  the  present  case  ;  that  the  defendant  uuder  his  special  notice 
in  that  case  gave  evidence  tending  to  establish  the  same  right  of 
way  now  claimed  by  hitu  iu  the  route,  and  as  appurtenant  to  the 
same  land,  and  fur  the  same  purpose,  that  of  getting  off  hay  ; 
and  that  the  existence  of  such  right,  as  acquired  by  user,  was 
the  sole  question  litigated  in  that  case  ;  that  after  the  evidence 
was  closed  and  the  case  had  been  argued  to  the  jury,  the  court 
ruled  that  the  evidence  did  not  support  the  plea,  inasmuch  as  the 
right  set  up  was  more  general  than  the  right  attempted  to  be 
proved  ;  that  thereupon  the  counsel  for  the  defendant  moved  for 
leave  to  amend  the  plea,  which  motion  was  granted  on  payment 
of  costs,  and  the  case  was  continued  uuder  a  rule  that  if  the 
costs  were  not  paid  within  thirty  days,  judgment  should  be 
entered  up  as  of  that  term  for  the  plaintiff  for  nominal  damages 
and  costs ;  that  the  costs  were  not  paid  nor  the  amendment  made, 
and  that  judgment  for  the  plaid  tiff  was  entered  up  accordingly 
as  of  the  June  term,  1 860,  and  execution  was  issued   thereon. 

The  plaintiff,  among  other  things  not  material  to  be  reported, 
requested  the  court  to  instruct  the  jury  that  the  judgment  between 
the  same  parties  in  the  former  suit,  in  regard  to  the  same  right 
of  way,  was  conclusive  against  the  defendant,  and  that  therefore 
the  verdict  should  be  for  the  plaintiff. 

The  court  declined  so  to  instruct  the  jury,  but  charged  them 
that  the  former  judgment  and  the  evidence  relating  to  it  was  not 
to  be  considered  by  them.  To  this  decision,  as  well  as  to  other 
points  in  the  charge  not  material  to  be  reported,  the  plaintiff 
excepted. 

E.  N.  Briggs  and  E.  J,  Phelps}  for  the  plaintiff. 

J.   Wt  Stewart  and  Daniel  pBob&rU,  for  the  defendant. 

Poland,  Ch.  J.  We  are  all  agreed  that  the  record  of  the 
former  recovery  by  the  plaintiff  against  the  defendant)  and  the 
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facts  proved  iu  connect  Pod  with  it,  ought  to  have  been  held  con- 
clusive upou  the  defendant,  as  to  the  right  of  way  set  up  by  him 
to  the  present  action. 

We  do  not  regard  the  former  judgment  as  binding  or  conclu- 
sive upon  the  evidence  that  had  been  iu  trod  need  by  the  respect- 
ive  parties,  but  only  as  a  judgment  by  the  confession  or  consent 
of  the  defendant,  and  as  if  rendered  by  default,  or  nil  dicit* 
The  fact  that  the  parties  hud  actually  gone  on  to  a  trial,  and 
introduced  all  their  proofs,  we  regard  as  important  only  in  this 
view,  that  it  now  enables  the  plaintiff  in  this  action  to  show 
conclusively  precisely  what  his  claim  was  in  the  former  action, 
and  also  the  ground  upon  which  the  defendant  in  the  former 
action  asserted  a  right  to  do  the  act  for  which  he  was  then  sued. 
Had  no  evidence  been  introduced  on  the  former  trial,  and  the 
plaintiff  had  obtained  a  judgment  by  default  in  the  ordinary  way, 
that  might  have  been  difficult,  but  as  the  whole  subject  of  the 
respective  claims  of  the  parties  was  shown  iu  court,  the  proof  of 
identity  is  made  clear  of  «ny  doubt. 

Had  the  former  trial  proceeded  to  a  verdict  or  judgment  in 
favor  of  the  plaintiff  upon  the  evidence  given,  it  is  not  denied 
that  such  verdict  or  judgment  would  have  concluded  the  defen- 
dant in  any  subsequent  action  where  the  same  right  of  way  was 
again  brought  in  question. 

And  if  the  defendant  saw  fit  to  submit  to  a  judgment  against 
himself,  without  trial,  we  see  no  ground  to  doubt  that  such  judg- 
ment is  equally  conclusive  upon  him. 

The  evidence  introduced  in  connection  with  the  record  of  the 
former  judgment  proved,  that  that  suit  was  brought  to  recover 
damages  against  the  defendant  for  an  act  of  the  same  character 
AB  thai  for  Which  the  present  suit  is  prosecuted,  and  that  it  was 
done  by  the  defendant  and  claimed  to  be  justified  by  the  same 
right  of  way  under  which  the  defendant  attempts  to  justify  his 
act  in  the  present  action. 

If  the  case,  therefore,  had  been  determined  by  a  judgment 
or  verdict  founded  upon  the  proofs  of  the  parties,  it  would 
have  been  a  decision  of  the  precise  point  in  controversy  in  this 
action. 

But  by  submitting  to  a  judgment,  without  trial,  the 
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tlant  confessed  the  same  thing,  that  he  committed  the  trespass 
alleged,  and  that  he  had  not  at  the  time  any  lawful  justification 
for  it. 

The  production  of  the  record  alone  would  not  J>e  sufficient  to 
show  a  defence  to  this  action.  It  might  be  that  tjhe  act  of  tres- 
pass alleged  in  this  suit  was  qpon  a  different  portion  of  the  cIosjb 
from  that  complained  of  in  the  former  suit.  The  defendant 
might  not  have  had  any  .legal  justification  for  the  act  of  trespass 
i  j  the  first  suit,  but  might  have  acquired  one  before  this  la^t  was 
committed.  In  short,  the  record  alone  did  not  show  that  the 
two  acts  were  identical,  eitj  er  in  the  place  where  they  were 
committed,  or  that  both  were  done  in  the  assertion  of  the  same 
right  of  way  churned  by  the  defendant. 

But  all  this  was  unquestionably  shown  by  the  evidence  on  the 
trial ;  the  identity  of  the  place,  and  character  of  the  act,  and 
the  assertion  of  the  same  right  by  the  defendant  in  both  cases* 

If  such  evidence  was  admissible  to  show  the  real  subject 
matter  upon  which  the  plaintiff  obtained  the  .former  judgment, 
there  would  seem  but  little  rea«on  to  doubt  its  final  and  conclu- 
sive effect. 

The  ancient  dectrine  of  the  law  seems  to  have  been  that  a 
former  judgment  was  conclusive  only  upon  questions  that  appeared 
by  the  record  to  have  been  in  issue  directly,  or  necessarily  included 
in  the  finding  upon  the  issue  that  was  formed,  and  upon  which 
the  judgment  was  rendered.  But  it  seems  now  fully  settled  in 
this  country,  that  where,  by  reason  of  the  general  form  of  the 
declaration,  or  other  pleadings,  it  does  not  appear  from  the 
record  what  the  precise  subject  matter  -of  the  suit  or  the  precise 
point  litigHted  was,  parol  evidence  is  always  admitted  to  show  it, 
and  that  when  thus  shown  clearly,  the  judgment  is  equally  as 
conclusive  as  if  the  record  itself  showed  the  same  fact. 

This  evidence  of  ideutity  may  raise  a  question  of  fact,  upon 
which  the  case  may  go  to  the  jury,  but,  when  established,  the 
former  decision  becomes  conclusive  in  a  subsequent  action  when 
the  same  matter  is  again  brought  in  question. 

We  have  no  occasion  to  go  over  the  decisions  on  this  subject, 
as  the  cases  in  this  state  have  gone  as  far  as  those  of  any  state 
in  allowing  the  introduction  of  parol  evidence  to  explain  the 
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former  judgment,  and  its  conclusiveness  when  shown.  We  would 
refer  to  Isaacs  v.  Clark,  12  Vt.  692  ;  Gray  v.  Pingry,  17  Vt. 
419  ;  Perkins  v.  Walker,  19  Vt.  144. 

If  the  defendant  relied  on  what  he  now  says  might  have  been 
truo,  that  the  last  act  of  trespass  was  in  a  different  place  from 
the  former,  or  that  he  had  acquired  a  right  to  do  the  latter, 
which  he  had  net  to  do  the  former,  he  should  have  encountered 
the  plaintiff's  proof  to  show  the  identity  of  the  acts  as  to  place 
and  character,  and  of  the  right  under  which  he  claimed  to  act. 

The  slight  differences  between  the  declarations  and  special 
notices  in  the  two  actions,  we  do  not  regard  as  at  all  important 
in  the  decision  ot  this  question. 

It  seems  to  us  to  stand  upon  this  plain  ground  :  The  defen- 
eant  claimed  a  right  of  way  over  the  plaintiff's  close,  and  trav- 
elled there  with  his  teams.  The  plaintiff,  to  test  this  right, 
brought  an  action  for  crossing  his  close,  and  the  defendant 
allowed  judgment  to  be  taken  against  him.  Afterward,  in  the 
assertion  of  the  same  right,  the  defendant  again  crossed  the 
plaintiff's  close  in  the  same  manner  as  before.  Can  he  by  con- 
senting to  a  judgment  against  himself,  retain  a  right  to  litigate 
the  same  question  as  to  his  right  to  cross  the  plaintiff's  land  ? 
We  think  not,  any  more  than  if  his  right  had  been  litigated  and 
decided  against  him. 

We  do  not  decide  the  other  questions,  as  the  decision  of  this 
question  is  apparently  decisive  of  this  case. 

Judgment  reversed  and  case  remanded. 
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The  Rutland  and  Burlington  Railroad  Company  r.  Reu-^ 
ben  R.  Thrall. 

Corporation.  Directors.  Pleading.  Railroads.  Charter.  Evi- 
dence. Exceptions.  Supreme  Court.  Forfeiture  of  Stock  for 
non-payment  of  Assessments. 

The  plaintiff  '•  charter  required  that  ten  thousand  shares  of  stock  should  bar 
subscribed  before  «ay  assessments  should  be  made.  That  number  of  sharee 
was  subscribed  for,  but  the  subscription  contained  a  condition  that  interest 
should  be  paid  by  the  corporation  on  all  sums  assessed  and  paid  in,  (Tom 
the  time  of  payment  until  the  railroad  should  be  put  in  operation.  HM, 
that  this  condition  was  not  a  violation  of  the  above-mentioned  requirement 
of  the  charter. 

The  plaintiffs'  diarter  provided  that  the  directors  might  require  payment  of 
the  sums  subscribed  to  the  capital  stock,  at  such  times,  and  in  such  propor- 
tions, as  they  should  deem  best.  The  subscription  provided  that  the  direct- 
ors might,  after  the  requisite  number  of  shares  was  subscribed  for,  pioeeed 
to  make  assessments  thereon  for  the  purposes  authorized  by  the  charter,  but 
that  no  assessment  should  exceed  ten  dollars  on  a  share.  The  director* 
passed  a  vote  that  sixteen  assessments  of  five  dollars  each  be  laid  on  tha 
capital  stock,  to  be  called  for  by  the  treasurer  at  such  times  as  the  executive 
committee  should  direct.  This  executive  committee  was  composed  of  four 
directors  appointed  by  the  board.  In  an  action  to  recover  these  assessments 
upon  the  defendant's  subscription,  the  declaration  set  forth  the  laying  of 
these  assessments,  and  alleged  that  the  executive  committee  called  for  their 
payment  at  certain  specified  times.  Md4,  thataetfber  the  charter  nor  the 
subscription  prevented  the  directors  from  laying  several  assessments,  not 
exceeding  ten  dollars  each,  by  one  vote;  that  the  ratification  by  the  direct- 
ors of  the  acts  of  the  executive  committee  in  fixing  the  time  for  the  payment 
of,  and  calling  for,  the  several  assessments  so  voted,  made  such  acta 
the  acts  of  the  directors  within  the  provisions  of  the  charter  and  sub- 
scription. — 

Held,  also,  that  the  declaration  should  allege  that  the  time  of  payment  of  the 
assessments  was  fixed  by  the  directors,  and  the  call  therefor  issued  by  them, 
instead  of  by  the  executive  committee. 

i 

After  the  defendant's  subscription  and  the  organization  of  the  corporation,  the 
legislature  authorized  them  to  extend  their  railroad  beyond  its  original  pre- 
scribed limits,  and  the  corporation  accepted  such  addition  to  their  charter 
without  the  defendants'  consent.  -Bat  another  stockholder  resisted  the  pro- 
jected extension  of  the  road,  and  the  court  of  chancery  enjoined  the  plain- 
tiffs from  proceeding  under  the  new  act,  and  they  thereupon  abandoned  all 
axufcw  tote wd«r.  UeW,  that  this  fkrniaaefl  no,  groan*  «f  defeat*  'to  the 
defendant  against  his  stocfc  subscription, 
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The  legislature  also,  after  the  plaintiffs'  organisation,  authorized  tbem  to  issue 
preferred  stock  at  a  guaranteed  rate  of  interest,  which  additiou  to  their 
charter  was  accepted  withont  the  defendant's  consent,  and  the  preferred 
stock  issued  accordingly.  Held,  that  this  was  a  legitimate  mode  of  raising 
money,  and  did  not  release  the  defendant  from  liability  on  his  stock  sub- 
scription. 

Tne  plahttmV  charter  required  that  [the  directors  should  give  notice  of  the 
assessments  on  the  capital  stock,  and  the  time  and  place  of  payment  thereof, 
in  certain  newspapers.  Held,  in  the  absence  of  any  proof  of  a  fair  and 
diligent  search  fbr,  and  Inability  to  find,  such  newspapers,  in  places  where 
they  would  be  likely  to  be,  within  the  vicinity  of  the  party,  and  reasonably 
accessible,  that  the  testimony  of  a  witness  who  stated  that  be  had  examined 
such  newspapers,  and  that  the  notice  was  published  thereto,  as  required 
by  the  charter,  and  also  stated  the  contents  of  the  notice,  was  incom* 
petent. 

It  teem,  that  where  proof  of  the  successive  publication  of  a  notice  in  % 
newspaper  is  required,  it  is  sufficient  to  produce  one  paper  and  show  the 
contents,  and  then  prove  by  parol  Lthat  there  were  the  requisite  successive 
publications  of  the  same  notice.    Aldis,  J 

Tp»  defendant,  by  hJs  subscription  to  the  plaintiffs'  capital  stock,  promised  to 
pay  the  several  assessments  thereon  as  they  should  from  time  to  time  be 
ordered,  according  to  the  act  of  incorporation.  The  act  of  incorporation 
provided  that  the  directors  should  give  notice  of  the  several  assessments, 
and  of  the  time  and  place  of  their  payment,  in  certain  newspapers.  Held,  , 
that  it  was  a  condition  of  the  defendant's  liability  that  such  notice  should 
be  given  as  required  by  the  charter,  but  that  such  condition  might  be  waived 
by  the  defendant. ' 

Held  that,  in  this  case,  no  such  waiver  was  proved. 

When  an  exception  appears  in  terms  to  have  beep  taken  in  the  county  court, 
it  is  to  be  regarded  as  rightly  before  the  supreme  court,  unless  other  parts  of 
the  bill  of  exceptions  show  to  the  reasonable  satisfaction  of  the  court,  that 
it  was  not  passed  upon  by  the  county  court. 

•         • 

Before  the  passage  of  any  statute  relating  to  forfeiture  of  stock  in  a  railroad 
company  by  reason  of  non-payment  of  assessments,  and  when  the  only 
.legislative  provision  in  reference  to  the  matter  in  question  was  contained  in 
the  plaintiffs'  charter,  in  the  following  words :  "  the  directors  may  require 
payment  of  the  sums  subscribed  to  the  capital  stock  at  such  times,  and  in 
suoh  proportions,  and  on  such  conditions,  as  they  shall  deem  best,  under 
fas  penalty  of  forfeiture  of  all  previous  payments  thereon."  field,  that  the  pro- 
ceeding  by  forfeiture  was  cumulative,  and  coexisted  with  the  right  to  sue 
for  the  assessments;  that  in  declaring  a  forfeiture  of  stock  the  plaintiffs 
must  adept  a  course  of  proceeding  reasonable  and  Just  to  the  stockholder; 
-thai  U  .was  not  neoes savy  that  the  notiee  of  the  conditions  on  which  toe 
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stock  would  be  forfeited,  should  be  issued  when  the  calls  for  the  assessments 
were  made;  that  a  declaration  of  forfeiture,  made  August  15th,  of  all  stock 
on  which  assessments  should  remain  unpaid  September  20th  following,  and 
requiring  immediate  notice  of  such  declaration  to  be  given  to  all  delinquents, 
was  reasonable;  that  under  such  a  declaration  a  sale  of  the  stock  was  not 
necessary  to  complete  the  forfeiture;  that  a  stockholder  whose  stock  had 
been  thus  forfeited,  was  thereby  released  from  any  further  liability  upon 
his  subscription;  and  that  the  forfeiture  would  not  take  place  unless  the 
corporation  gave  reasonable  notice  to  the  delinquent  stockholder  that  his 
stock  would  be  forfeited  unless  by  a  specified  time  the  overdue  assessments 
were  paid. 

Assumpsit  to  recover  certain  unpaid  assessments  upon  the 
defendant's  subscription  for  twenty  shares  of  the  capital  stock  of 
the  plaintiff's  corporation,  then  known  by  the  name  of  the  Cham- 
plain  and  Connecticut  River  Railroad  Company.  Plea,  the  general 
issue,  and  trial  by  jury,  at  the  September  Term,  1860,  Piehpoint, 
J.,  presiding.  # 

The  plaintiffs  proved  their  incorporation  and  organization, 
and  also  the  subscription  of  the  defendant  for  twenty  shares  of 
the  capital  stock,  as  set  forth  in  the  decoration.  By  this  sub- 
scription the  defendant  and  the  other  signers  severally  agreed 
*to  take  the  number  of  shares  affixed  to  their  names,  and  to  pay 
the  several  assessments  thereon  as  they  should  from  time  to 
time  be  ordered,  according  to  the  act  of  incorporation,  upon 
four  conditions  therein  recited,  the  only  ones  of  which,  material 
to  be  reported,  are  the  second  and  fourth,  which  were  respect* 
ively  as  follow^ : 

Second,  That  as  soon  as  ten  thousand  shares  shall  have 
been  subscribed,  the  directors  may  proceed  to  make  assessments 
on  the  share*  subscribed,  for*  the  purposes  authorized  by  the 
charter ;  but  no  more  than  fifty  dollars  on  a  'share  shall  be 
assessed  and  made  payable  within  one  year  from  the  time  when 
the  first  assessment  shall  be  laid  or  ordered  ;  and  no  assessment 
shall  exceed  ten  dollars  on  a  share. 
<■/  Fourth,  That  interest  shall  be  allowed  and  paid  by  the  cor- 
poration on  all  snms  assessed  and  paid  in,  from  the  time  of  pay* 
ment  until  the  railroad  shall  be  put  in  operation  ;  and  any  and 
every  subscriber  shall  have  the  privilege  of  paying  in,  at  any 
time  during  one  year  from  the  time  when  the  first  assessment 
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shall  be  made  payable,  fifty  dollars  on  each  share  by  him  sub- 
scribed, and  at  any  time  during  the  second  year  thereafter  the 
remainder  thereof;  and  shall  in  such  case  receive  interest  thereon 
from  the  time  of  payment  until  the  railroad  shall  be  put  in  oper- 
ation ;  and  said  payments  shall  be  received  in  discharge  of 
assessments  to  the  amount  thereof. 

The  plaintiffs  gave  evidence  tending  to  prove  that  ten  thou- 
sand shares  of  stock  were  subscribed  for  before  any  assessments 
were  made  thereon. 

The  plaintiffs  put  in  evidence  their  corporation  records,  show- 
ing the  votes  of  the  directors,  laying  the  various  assessments 
sued  for.  One  of  these  votes  was  passed  June  4th,  1847,  as 
follows : 

Resolved,  That  sixteen  assessments  of  five  dollars  each  be 
laid  on  the  shares  of  the  capital  stock  of  this  corporation,  to  be 
called  for  by  the  freasurer  at  such  times  as  the  executive  com- 
mittee shall  clirect. 

The  plaintiffs  also  proved  that  the  directors  on  the  13th  Jan- 
uary, 1847,  appointed  four  of  their  number  an  "  executive  com- 
mittee," and  that  such  committee,  under  the  authority  of  the 
'above  vote  of  the  directors  of  June  4th,  1847,  from  time  to  time 
directed  the  treasurer  of  the  corporation  to  call  for  the  several 
assessments  upon  the  stock,  contemplated  by  such  vote.  These 
directions  to  the  treasurer  were  in  writing,  signed  by  the  several 
members  of  the  executive  committee,  or  a  majority  of  them,  and 
directed  him  to  duly  advertise  for  such  assessment  respectively, 
naming  in  such  direction  tho  times  when  such  assessments  were 
to  be  paid,  but  no  place  of  payment  was  mentioned. 

The  only  provision  of  the  plaintiffs'  charter  material  to  be 
reported  here,  was  the  17th  section,  which  was  as  follows  : 

14  The  directors  may  require  payment  of  the  sums  subscribed 
to  the  capital  stock,  at  such  times,  and  in  such  proportions,  and 
on  such  conditions,  as  they  shall  deem  best,  under  the  penalty 
of  forfeiture  of  all  previous  payments  thereon  ;  and  shall  give 
notice  of  the  payments  required,  the  time  and  place  where  the 
same  is  to  be  paid,  at  least  thirty  days  previous  thereto,  in  a 
newspaper  published  in  each  of  the  counties  through  which  such 
road  passes." 
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The  plaintiffs  introduced  the  deposition  of  Samuel  Swift,  who 
was  tbe  plaintiffs'  treasurer  during  the  whole  time  that  the  sev- 
eral assessments  sought  to  be  recovered  were  laid,  the  purpose 
of  which  was,  among  other  things,  to  prove  that  notice  of  these 
various  assessments  was  given  in  accordance  with  the  }7th  sec- 
tion of  the  plaintiffs'  charter. 

In  respect  to  this  point  the  deponent  stated  that  be  had  exam- 
ined certain  newspapers  printed  in  each  of  the  several  counties 
through  which  the  plaintiffs'  railroad  passed,  and  that  be  knew 
that  the  notices  of  the  assessments  in  question  were  published  in 
them  as  requ.ired  by  the  charter.  The  deponent  then  stated  the 
contents  of  the  nqtices,  but  did  not  annex  to  his  deposition  the 
newspapers  which  contained  them,  nor  were  they  produced  on 
trial.  The  statement  of  the  contents  of  these  notices,  as  given 
by  the  deponent,  did  not  show  that  they  specified  any  place  of 
payment  of  the  assessments.  To  the  admission  of  this  deposi- 
tion the  defendant  objected,  but  the  court  overruled  the  objection, 
and  admitted  the  deposition,  to  which  the  defendant  excepted. 

The  plaintiffs  called  Charles  Linsley  as  a  witness,  wJbo  testi- 
fied that  he  was  appointed  by  the  directors  a  committee  to  collect 
the  subscriptions  ;  that  he  called  on  the  defendant  for  that  pur*  • 
pose*  and  that  he  said  he  would  pay  as  soon  a#  he  could ;  hut 
the  witness  could  not  fix  the  time  when  he  so  applied  to  the  defen- 
dant, and  could  not  say  whether  it  was  before  or  after  this  suit 
was  commenced. 

t/  It  was  also  proved  that  the  construction  of  the  plaintiffs'  rail- 
road was  commenced  in  the  winter  of  1846-7,  and  that  the  road 

1/  was  opened  December  18th,  1849 ;  and  that  interest  had  been 
allowed  and  paid  back  to  the  stockholders  agreeably  to  the  fourth 
condition  of  the  plaintiffs'  subscription. 

The  defendant  offered  to  prove  that  the  plaintiffs,  without  .hi* 
consent,  applied  to  tbe  legislature  and  procured  the  passage  of 
an  act,  being  No.  98  of  the  acts  of  1850,  authorizing  the  exten- 
sion of  the  railroad  from  Burlington,  its  original  northern  termi- 
nus, to  S wanton,  and  by  vote  of  February  6th.,  1851,  accepted 
tbe  same,  and  expended  their  money  and  the  labor  of  their. ser- 
vants in  obtaining  such  extension  ot  their  charter,  and  in  sur- 
veying the  extension  of  their  road  under  said  act ;  but  it  being 
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admitted  that  any  further  expenditure  of  their  funds  in  the  pros* 
ecutiou  of  such  extension  was  stayed  by  an  injunction  from 
chaucery,  on  the  petition  of  a  stockholder,  and  that  such  injunc- 
tion now  stands,  and  said  writ  is  now  pending,  and  that  nothing 
has  since  been  done  under  said  act,  the  court  rejected  the  evi- 
dence  offered,  and  to  such  rejection  the  defendant  excepted. 

The  defendant  also  offered  a  vote  in  stockholders'  meeting  of 
February  6,  1851,  accepting  as  part  of  the  plaintiffs'  charter,  an 
act  approved  November  9th,  1850,  authorizing  the  issue  of  stock, 
guaranteeing  a  certain  dividend,  and  offered  to  prove  that  said 
corporation  had  thereunder  issued  certain  six  per  cent  and- 
certain  eight  per  cent,  preferred  stock,  which  was  preferred  in 
behalf  of  the  subscribers  thereto  to  all  other  stock  of  said  cor- 
poration in  the  declaring  and  payment  of  dividends ;  and  that  i/ 
certain  dividends  had  been  declared  and  paid  upon  such  preferred 
stock,  to  the  subscribers  thereto,  and  none  to  the  original  sub- 
scribers ;  all  without  his  consent.  The  court  excluded  this  evi- 
dence,  and  the  defendant  excepted. 

The  defendant  also  offered  in  evidence  three  resolutions  passed 
August  15th,  1849.  relative  to  the  forfeiture  of  stock,  with  evi- 
dence that  such  stock  wac  then  worth  §60  per  share  in  market ; 
but  it  was  not  claimed  that  the  defendants'  stock  had  ever  been 
sold  by  the  coiporation.  Excluded.  To  this  exclusion  the 
defendant  excepted.    These  resolutions  were  as  follows  : 

u  Whereas,  sundry  persons  in  whose  name  the  stock  of  this 
corporation  stands,  are  delinquent  in  the  payment  of  assessments 
ordered  thereon  ;  and  whereas,  at  the  meeting  of  stockholders 
on  the  20th  day  of  June  last,  the  following  resolution  was 
adopted,  viz : 

"Resolved,  That  the  directors  be,  and  they  are  hereby, 
requested  to  take  prompt  and  efficient  measureb  for  the  collection 
of  unpaid  assessments  upon  the  capital  stock  of  this  corporation, 
and  so  far  as  they  think  expedient,  to  sell  all  such  shares  as  are 
not  paid  before  the  1st  of  August  next." 

Now  be  it 

Resolved,  That  all  stock  on  which  the  assessments  shall  remain 
unpaid  on  the  20th  day  of  September  next,  shall  be,  and  hereby 
is,  forfeited  to  the  use  of  this  corporation. 
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Resolved,  That  the  treasurer  be,  and  he  hereby  is,  directed  to 
issue  a  circular  giving  immediate  notice  of  the  above  vote  to  all 
delinquent  stockholders,  ana1  that  all  stock  forfeited  to  the  corpo- 
ration, by  virtue  of  the  foregoing  resolutions,  be  brought  to  a 
public  sale  under  the  direction  of  the  treasurer,  and  sold  on 
account  of  the  delinquent  stockholders,  at  such  times  and  places 
as  he  shall  think  expedient ;  and  for  any  deficiency  th  xi  may 
remain  unpaid  on  assessments  after  such  sale,  the  treasurer  is 
hereby  directed  to  enforce  tta  collection  by  a  suit  at  law. 

Resolved,    That  the  minimum  price  of  the  stock  be  fixed  at 

^  seventy  ceuts,  and  'hat  if  sold  by  the  treasurer  for  non-payment 
of  assessments  under  seventy  cents,  it  shall  be  bought  in  for  the 
corporation." 

The  evidence  being  closed,  the  defendant  asked  the  court  to 
instruct  the  jury  that  upon  the  evidence  the  plaintiff  was  not 
entitled  to  recover ;  that  there  was  no  evidence  of  notice  having 
been  given  of  the  time  and  place  of  payment  of  assessments,  as 
required  by  the  charter.  Bu:  the  court  refused  so  to  charge, 
and  submitted  the  case  to  the  jury,  with  instructions  in  relation 
to  the  vote  of  June  4th,  1847,  and  the  action  of  the  executive 
committee  thereunder,  that  it  was  competent  for  the  directors 
then  to  lay  assessments  to  the  full  amount  of  the  balance  of  the 
subscriptions,  and  leave  the  time  of  payment  to  be  fixed  by  the 
executive  committee ;  and  that  if  the  said  committee  did  fix  the 
time  of  payments  at  the  times  that  the  plaintiffs'  evidence  tended 
to  show,  it  was  the  same  thing  in  effect,  if  so  done,  as  if  tiie 
directors  had  fixed  the  time  themselves,  and  the  assessments 
would  not  be  invalid.  The  court  further  instructed  the  jury 
that  if  they  did  not  find  that  ten  thousand  shares  of  the  plain- 
tiffs' stock  was  subscribed  for  before  the  making  of  the  assess- 
ments, their  verdict  should  be  for  the  defendant. 

*  The  jury  returned  a  verdict  for  the  plaintiff,  for  the  full 
amount  of  the  defendant's  subscription,  and  interest  from  Decem- 
ber 18th,  1840,  deducting  the  admitted  payments,  it  being  con* 
ceded  that  the  18th  of  December,  1849,  was  the  proper  time  from 
which  to  cast  interest. 

After  verdict  the  defendant  moved  in  arrest  of  judgment  for 
the  insufficiency  of  the  declaration.    The  only  part  of  the  dec* 
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laration  material  to  be  noticed  in  reference  to  this  motion  in 
arrest  is  that  in  which  it  was  alleged,  after  stating  the  vote  of 
the  directors  on  the  4th  of  June,  1847,  laying  sixteen  assessments 
of  five  dollars  each,  to  be  called  for  by  the  treasurer  at  such 
times  as  the  executive  committee  should  direct,  that  **  the  said 
executive  committee,  being  members  of  the  said  board  of  direct- 
ors, did  direct,  and  said  treasurer  did  call  for,  the  payment  of 
said  sixteen  assessments  For  the  use  of  said  company  as  follows, 
to  wit,"  specifying  the  several  times  of  payment  fixed  by  the 
executive  committee. 

The  county  court,  pro  forma,  overruled  this  motion  in  arrest, 
to  which  the  defendant  excepted. 

Daniel  Roberts,  for  the  defendant. 

S.  H.  Hodges  and  E.  J.  Phelps,  for  the  plaintiffs. 

Aldis,  J.  I.  The  first  point  made  by  the  defendant  is  that  \y 
the  subscription  is  void  on  account  of  the  fourth  condition  con- 
tained in  it,  which  provides  that  "  interest  shall  be  allowed^  and 
paid  by  the  company  on  all  sums  assessed  and  paid,  from  the 
time  of  payment  until  the  railroad  shall  be  put  in  operation." 
It  is  claimed  that  this  condition  is  in  substance  an  agreement  by 
the  company  to  pay  back  to  the  subscribers  a  part  of  the  capital 
stock  required  by  the  charter,  and  therefore  that  the  amount 
required  in  order  to  organize  the  company  was  not  in  fact  sub- 
scribed ;  that  the  charter  requires  a  million  of  dollars,  and  tbat 
by  this  arrangement  the  amount  subscribed  was  only  a  million, 
minus  the  interest  to  be  paid  back.  We  deem  this  point  unten- 
able . 

I.  No  time  is  fixed  for  the  payment  of  the  interest.  Upon  a 
similar  proviso  in  Waterman  v.  Troy  and  Greenfield  Railroad,  20 
Law  R.  351,  cited  in  Redfield  on  Railways,  p.  100,  it  was  held 
that  the  agreement  did  not  bind  the  company  to  pay  interest 
before  the  road  went  into  operation.  The  whole  amount  sub- 
scribed might  be  expended  in  constructing  the  road,  and  the 
interest  be  paid  out  of  the  earnings,  after  it  went  into  operation. 
Upon  a  capital  of  a  million  thus  invested,  the  company  might 
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bofroir  money  to  pay  this  interest  before  the  road  went  into* 
operation,  charging  the  future  earnings  with  the  payment  of  the 
debt. 

The  condition  is  just  as  among  the  Subscribers-— those  who 
pay  early  not  losing  their  interest,  and  those  who  pay  late  not 
gaining  the  use  of  their  money  by  withholding  it. 

Its  practical  operation  would  be  beneficial  to  the  company  by 
securing  the  prompt  paymeut  of  assessments.  We  think  the 
condition  has  been  very  generally  adopted  in  rabseriptions  to 
railways,  and  that  it  has  never  been  deemed  a  reduction  of  the 
stock  below  the  amount  subscribed. 

The  cases  cited  from  6  Cush.  and  18  Barb,  are  not  in  point. 
They  only  go  to  the  general  principle  that  a  subscription  to  be 
paid  in  property  of  less  value  than  the  amount  subscribed  is  not 
a  subscription  in  money  to  the  amount  subscribed.  Here  the 
whole  amount  subscribed  is  actually  paid  in  money.  See  12 
Barb.  156. 

II.  It  is  claimed  that  the  assessments  as  made  by  the  execu- 
tive committee  of  the  directors,  and  addressed  to  the  clerk  or 
treasurer,  do  not  specify  a  place  of  payment.  The  17th  section 
of  the  company's  charter  does  not  require  it*  It  provides  only 
that  the  directors  "  shall  give  notice  of  the  payments  required, 
the  time  and  place  where  the  same  is  to  be  paid,  at  least  thirty 
days  previous  thereto,  in  a  newspaper  published  in  each  of  the 
counties  through  which  the  road  passes."  See  2  Vt.  293,  as  to 
notice  of  a  demand  of  payment. 

III.  That  the  assessments  were  not  legally  made,  because  by 
vote  of  June  4th,  1847,  sixteen  assessments  of  five  dollars  each 
were  laid  by  the  directors ;  when  in  fact  only  one  at  a  time  • 
could  be  included  in  the  vote.  There  is  no  such  limitation  in 
the  charter.  It  should  be  left  to  the  judgment  of  the  directors. 
40  Maine  172  is  for  this  view,  and  the  better  rule.  The  case  in 
22  Com.  Law  130,  Stratford  &c.  R.  R.  v.  StraUon,  has  not  been 
followed  in  England. 

The  rule  in  England  now  is  that  a  call  by  instalments  is  valid. 
4  Eng.  Law  and  Eq,  459  and  461.  Redfield  on  Railways,  sec- 
tion 52. 

XV.  It  isfurther  objected  that  the  act  of  November  13th,  I860, 
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and  its  acceptance  by  the  plaintiffs,  was  a  fundamental  alteration 
of  the.charter.  If  not  assented  to  by  the  defendant,  and  if  car- 
ried into  operation,  it  would  have  released  the  defendant  from 
his  subscription.  But  it  appears  that  the  projected  alteration 
was  resisted  by  a  stockholder, — that  th:  court  of  chancery 
^ujoined  the  plaintiffs  from  proceeding  under  the  act,  and  that 
the  act  of  incorporation  and  action  under  it  have  been  in  effect 
abandoned  by  tue  plaintiffs.  These  facts  show  that  the  defen- 
dant has  not  been  injured  by  the  act  which  passed  the  legisla- 
ture, and  that  the  original  enterprise  of  the  plaintiffs,  for  which 
he  subscribed,  remains  unaltered.  / 

5.     It  is  also  objected  that  the  act  of  November  9th,   1850,    \ 
authorized  the  railroad  company  to  issue  5000  shares  of  their     / 
stock,  and  to  guarantee  a  payment  of  an  eight  per  cent  dividend 
upon  it.     The  nature  of  the  guaranty  does  not  appear,  nor  is  it 
shown  that  the  raising  of  money  by  this  proceeding  was  not 
necessary  and  useful,  and  for  purposes  contemplated  in  the  char- 
ter.    The  right  to  issue  the  shares  existed  before  the  act  of  1850, 
as  the  stock  of  the  company,   by  ^section  3  of  the  charter,  could 
be  increased  to  an  amount  needful  to  complete  and  carry  on  the 
road.     It  is  therefore  the  giving  of  the  guaranty  that  works 
injustice  (if  any)  to  the  defendant.     Substantially,  this  seems  to  i^ 
us  nothing  more  than  a  mode  of  raising  money  by  pledging  in 
some  form  the  capital  already  obtained  ior  the  new  amount 
required. 

Now  there  is  nothing  in  the  terms  of  the  charter,  or  the  sub- 
scription, that  forbids  the  pledging  orjmortgaging  of  the  capital 
invested  to  secure  further  loans.  In  this  form  it  certainly  makes 
two  classes  of  stockholders — one  whose  capital  is  invested  with- 
out any  security  for  profits  or  interest  upon  their  money,  except 
what  the  prospective  success  of  the  enterprise  may  afford ; — the 
other,  to  whom  a  profit,  usually  higher  than  simple  interest  on 
their  money,  is  guaranteed  upon  the  amount  subscribed. 

Notwithstanding  the  evils  growing  out  of  having  two  classes^v 
of  stockholders,  with  conflicting  interests,  we  believe  it  has  been 
a  mode  of  raising  money  much  used  in  this  kind  of  enterprise, 
and  regarded  only  as  in  the  nature  of  a  mortgage.  This  form  of 
security  practically,  perhaps,  docs  not  make  the  conflict  of  inter? 
35 
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ests  of  the  different  holders  of  securities  any  greater,  or  depre- 
ciate to  any  greater  extent  the  value  of  the  original  stock,  than 
if  in  the  form  of  a  loan  by  bond  and  mortgage,  for  those  who 
purchase  bonds  secured  by  mortgage  may  also  be  stockholders, 
and  thus  have  the  same  motives  for  managing  the  company  for 
their  own  interests  as  if  their  debt  was  in  the  form  of  preferred 
stock. 

The  issue  of  preferred  stock  seems  to  be  treated  as  a  legiti- 
mate mode  of  borrowing  money,  and  as  only  a  form  of  mortgage. 
Ch.  J.  Red  field  so  regards  it  in  his  treatise  on  railways,  p. 
593. 

Whether  such  holders  of  preferred  stock  would  have  any 
greater  rights  than  mere  mortgagees — any  right  as  stockholder* 
to  act  in  meetings  of  the  company,  and  to  control  and  manage 
its  affairs,  is  a  question  we  are  not  now  called  upon  to  consider.   A. 

As  to  the  admission  of  Judge  Swift's  deposition.  It  was 
admitted  to  prove,  among  other  things,  that  the  notices  of  the 
assessments  were  published  in  the  newspapers,  as  required  by 
the  charter,  and  that  the  contents  of  these  notices  were  such  as 
the  statute  required.  He 'States  that  he  had  examined  the  news- 
papers, and  that  they  contained  the  notices,  and  then  states  the 
contents  of  the  notices,  but  does  not  annex  or  produce  the  news* 
papers  which  contained  them. 

Were  the  contents  of  these  notices,  as  published,  material  ? 
On  this  point  we  think  there  can  be  no  doubt.  The  charter  pro- 
vides that  the  directors,  after  making  their  assessments  upon  the 
subscribers,  shall  give  notice  thereof  by  publishing  them,  and 
the  times  and  places  when  and  where  payable,  in  a  newspaper  at 
least  thirty  days  previous  to  the  time  they  are  made  payable.  The 
subscriber,  by  incorporating  this  into  his  subscription,  secures 
this  notice  as  a  condition  precedent — without  compliance  with 
which  he  is  not  liable  to  suit.  Hence  proof  of  a  publication 
containing  notice  of  those  facts  is  indispensable  to  maintaiu  the 
suit.  The  newspaper  which  contains  the  notice  is  clearly  the 
best  evidence  of  its  publication  and  contents, — the  very  evidence 
which  the  law  and  the  contract' provided  as  the  proper  proof  to 
the  subscriber  of  the  calls.  Its  production  in  the  first  instance 
s  required  by  the  ordinary  principles  of  the  law  of  evidence. 
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There  are  many  cases  where  notices  given  during  the  progress 
of  a  cause — notices  to  produce  papers,  and  notices  to  quit,  have 
been  allowed  to  be  proved  by  copies,  and  in  some  instances  by 
parole  evidence,  without  proof  of  noticu  to  produce  the  originals. 
But  these  stand  upon  different  grounds  from  notices  essential  to 
the  cause  of  action,  and  upon  whose  contents  the  rights  of 
parties  depend.  These,  containing  matters  vital  to  the  cause  of 
action,  should  be  proved  by  the  best  evidence ;  and  for  the  same 
reasons  that  all  material  facts  must  be  so  proved. 

It  is  said  that  the  difficulty  of  producing  and  examining  in 
court  great  numbers  of  newspapers  is  a  sufficient  reason  for  an 
exception  here.  But  the  difficulty  does  not  appear  to  us  to  exist. 
In  the  case  at  bar  the  production  of  a  single  newspaper  contain- 
ing the  notice  for  the  county  where  the  defendant  then  resided, 
would  be  enough.  In  cases  where  successive  notices  are  required, 
we  should  incline  to  think  that  the  production  of  one  paper  to 
show  the  cdntents,  and  proof  by  parole  that  there  were  successive 
publications  of  the  same  notice,  would  be  enough  ;  but  here 
one  publication  was  enough. 

It  is  also  objected  that  there  can  be  no  proof  of  loss  of  the 
original  without  proof  of  the  loss  of  the  whole  edition  in  which 
the  notice  appeared — that  this  is  impossible,  and  so  where  no 
paper  could  be  found  the  party  would  be  deprived  of  all  proof. 
But  the  sensible  and  practical  rule  of  search  and  inability  to  find 
an  original  does  not  require  any  such  extreme  strictness  of  proof. 
It  would  be  sufficient,  as  in  other  cases  of  lost  instruments,  to 
show  a  fair,  sincere  and  diligent  search  for  the  newspaper  in 
places  where  it  would  be  likely  to  be,  within  the  vicinity  of  the 
party,  and  reasonably  accessible.  Application  to  the  office  of 
publication,  if  the  paper  is  still  published,  or  to  the  county  clerk 
who  keeps  such  files,  will  generally  secure  a  copy. 

The  admission  of  the  deposition  to  prove,  in  the  first  instance, 
and  without  proof  of  loss,  the  contents  of  the  printed  notice,  we 
deem  error. 

It  would  seem  that  in  Georgia  the  production  of  the  newspa- 
per has  been  held  necessary  in  the  first  instance  ;  Schley  v.  Lyon, 
6  Geo.  830,  as  cited  in  10  U.  S.  Dig.  201. 

Jn  Indiana,    Unthank  v.  Henry  County  Turnpike  Company,  6 
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Porter  125,  where  a  notice  for  the  payment  of  instalments  was 
required  to  be  published  three  weeks  successively,  proof  of  the 
publication  by  producing  one  copy  of  the  paper,  and  the  deposi- 
tion of  the  publisher  that  the  same  was  published  the  requisite 
number  of  times,  was  held  sufficient.  This  seems  very  reasona- 
ble, for  the  contents  are  proved  by  the  production  of  the  paper, 
and  then  proof  by  others  of  due  publication  for  the  rest  of  the 
time,  would  be  sufficient. 

We  have  already  said  we  deem  it  material  that  the  notice 
should  specify  the  place  of  payment.  This  seems  to  us  very 
plain  upon  consideration  of  the  reasons  which  doubtless  led  to 
the  insertion  of  such  a  provision  in  the  charter. 

The  subscribers  resided  in  various  towns  in  the  state,  from 
Burlington  to  Bellows  Falls.  They  would  naturally  be  in  doubt 
as  to  who  was  the  proper  officer  to  receive  payments,  and  where 
he  resided,  and  at  what  place  they  might  make  payment.  They 
might  judge  erroneously  as  to  where,  by  implication  of  law,  they 
should  pay  their  subscriptions.  To  remove  all  uncertainty  the 
charter  provided  that  it  should  not  be  left  to  implication — that 
the  notice  should  express  the  place  of  -payment.  The  provision 
seems  to  us  too  important  to  be  disregarded,  or  held  as  merely 
directory.  And  when  the  contract  itself  includes  by  reference 
this  provision  within  its  terms,  it  must  be  held  a  substantial  part 
of  the  contract,  and  to  be  construed  in  the  plain  and  ordinarj 
sense  in  wlifrh  common  minds  would  look  at  it,  and  that  is  as  a 
condition,  which  must  be  performed  before  the  subscriber  can  be 
sued. 

The  authorities  concur  with  this  view.  The  case  of  Essex 
Bridge  Company  v.  Tuttle,  2  Vt.  393,  shows  that  actual  notice, 
or  notice  pursuant  to  the  charter  or  by-laws,  should  be  given 
before *a  suit  can  be  maintained. 

It  is  so  recognized  in  Redfield  on  Railways,  p.  74,  and  in  the 
22  Conn.  435.  Not  that  it  is  a  condition  that  can  not  be  waived 
by  the  party  ;  on  the  contrary,  he  may  by  his  acts  treat  the 
assessments  as  valid,  and  preclude  himself  from  objecting  to  them 
upon  such  ground.  It  is  claimed  that  the  defendant  has  so 
waived  this  objection  by  paying  the  instalments — but  it  does  not 
appear  what  instalments  were  paid,  nor  whether   this   defect 
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existed  in  the  calls  for  them.  It  is  also  claimed  that  Mr.  Linslcy, 
as  agent  to  collect  subscriptioas,  called  on  the  defendant,  and  he 
said  he  would  pay  as  soon  as  he  could,  but  he  can  not  fix  the 
time,  not  even  whether  before  or  after  suit  brought.  It  may 
have  been  before  he  paid  what  he  has  paid,  and  before  the  defect 
existed,  or  was  knowu  to  exist.  The  alleged  acts  of  ratification 
are  quite  wanting  in  those  significant  and  positive  elements  which 
are  held  to  estop  the  party  from  taking  the  object iou,  as  will  be 
seen  by  an  examination  of  the  cases  in  which  they  have  been  so 
regarded  ;  Danbury  and  Northern  R.  R.  Co.  v»  Wilson,  22  Conn. 
454;  la  Met.  311. 

It  has  been  urged  in  argument  that  this  question  was  not 
passed  upon  by  the  county  court,  and  is  presented  to  this  court 
for  the  first  time.  The  exceptions  say  "  the  defendant  asked  the 
court  to  instruct  the  jury  that  there  was  no  evidence  of  notice 
having  been  given  of  the  time  and  place  of  payment  of  assess* 
orients."  The  court  refused  so  to  charge,  and  to  the  refusal  the 
defendant  excepted. 

The  question  is  clearly  within  the  plain  language  of  the  excep- 
tions. We  can  readily  see  how  the  attention  of  the  court  may 
have  been  directed  to  other  grounds  of  objection — to  the  exclu- 
sion of  Judge  Swift's  deposition,  rather  than  to  what  was  proved 
by  it — and  thus  this  point  may  not  have  been  really  prose u ted 
and  decided  upon,  though  included  in  general  terms  in  the 
request.  But  we  deem  it  a  fair  rule  in  the  construction  of  bills 
of  exceptions  to  hold  that  where  an  exception  appears  in  terms 
to  have  been  taken  in  the  county  court,  we  must  regard  it  as 
rightly  before  this  court,  unless  other  parts  of  the  bill  of  excep- 
tions show  not  only  that  it  may  not  have  been  passed  upon  by 
the  county  court,  but  also,  to  the  reasonable  satisfaction  of  this 
court,  that  it  was  not.  Adopting  this  rule  of  construction,  we 
think  this  poin   is  properly  before  this  court. 

As  there  was  no  proof  that  the  notices,  as  published,  named 
any  place  of  payment,  and  no  such  acts  were  shown  on  the  part 
of  the  defendant  as  should  estop  him  from  objecting  to  this  suit 
on  this  ground,  we  think  the  judgment  in  this  respect  erroneous. 

As  to  the  forfeiture. 

The  county  court  excluded  this  evidence,  upon  the  ground 
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that  without  a  sale  of  the  defendant's  stock  the  forfeiture  could 
not  operate  to  divest  the  defendant  of  his  title  to  it  This  we 
are  clear  is  the  true  construction  of  the  exceptions.  The  ques- 
tion whether  notice  of  the  resolutions  of  August  15th,  1849,  was 
given  to  the  defendant,  does  not  appear  to  have  been  raised  in 
the  court  below  ;  but  upon  the  defendant's  offer,  the  court  say : 
"  but  it  was  not  claimed  that  the  defendant's  stock  had  ever  been 
sold  by  the  corporation.     Excluded." 

1.  The  decisions  which  have  been  made,  in  this  country  and 
in  England,  upon  the  point  when  the  forfeiture  is  perfected,  vary 
according  to  the  various  provision*  of  the  general  statutes,  or 
of  charters  regulating  the  proceedings  of  forfeiture. 

In  England,  the  public  statutes,  called  the  Companies  Clause* 
Consolidation  Act,  8  and  9  Vict.,  regulate  with  great  minuteness* 
the  proceedings  upon  the  forfeiture  of  railway  shaies,  and  pro- 
tect with  much  care  the  rights  of  shareholders. 

By  those  statutes  the  corporation  may,  after  the  expiration  of 
two  months  from  the  day  of  payment,  declare  the  shares  of  the 
delinquent  forfeited,  but  the  declaration  does  not  take  effect  till 
it  has  been  confirmed  at  a  general  meetiug  of  the  company,  held 
at  least  two  months  thereafter,  and  an  order  made  for  the  sale  of 
the  forfeited  shares ;  and  even  then  upon  payment  of  the  calls 
before  sale,  the  shares  revert  to  the  owner.  There  are  other 
regulations  affecting  the  subject.  These  statutory  provisions 
make  English  decisions  upon  this  subject  quite  inapplicable 
here. 

When  these  proceedings  were  had  we  had  no  general  statutes 
on  the  subject.  The  general  railroad  law  was  adopted  at  the 
session  of  the  legislature  in  October,  1849.  Hence  in  August, 
1849,  when  these  resolutions  were  passed,  the  only  provision  in 
the  statute  relating  to  the  forfeiture  of  shares,  was  the  single 
clause  in  the  plaintiffs'  charter,  sec.  17,  that  "  the  directors  may 
require  payment  of  sums  subscribed  at  such  times,  in  such  pro- 
portions, and  on  such  conditions  as  they  shall  deem  best,  under 
penalty  of  forfeiture  of  all  previous  payments  thereon.9'  That 
was  all. 

At  an  early  day  in  railway  enterprises  it  was  claimed,  that 
where  provisions  for  forfeiture  were  embodied  in  the  charter,  the 
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corporation  could  not  sue  for  Subscriptions,  but  must  and  could 
enforce  the  payment  of  them  only  by  proceedings  in  forfeiture. 
But  it  has  long  been  held  that  the  right  to  sue  and  to  declare 
stock  forfeited  co-exist,  and  that  the  latter  proceeding  is  merely 
cumulative.  Such  it  was  intended  to  be  in  this  charter ;  and  as 
the  charter  specifies  no  mode  of  proceeding  to  create  a  forfeit- 
ure, it  is  obvious  that  such  a  course  of  proceeding  must  be 
adopted  as  is  reasonable  and  just  to  the  stockholder. 

Various  suggestions  have  been  made  as  to  these  proceedings, 
and  their  legal  effect,  which  we  will  now  consider. 

1.  We  do  not  think  that  the  notice  of  the  condition  upon 
which  the  stock  shall  be  forfeited  must  be  issued  when  the  calls 
are  made.  That  would  be  quite  too  narrow  a  construction  of  the 
section. 

2.  The  votes  of  August  15th,  1849,  do  not  mean  that  no 
stock  shall  be  forfeited  but  that  on  which  all  assessments  are 
unpaid  ;  but  rather  that  the  shares  upon  which  any  assessments 
remain  unpaid  on  the  20th  September  shall  be  forfeited. 

3.  The  directors,  long  before  the  15th  August,  had  fixed  the 
times  and  proportions  of  payments,  but  they  had  said  nothing  of 
forfeiture.  There  were  many  unpaid  assessments  which  ought 
to  be  collected,  and  the  stockholders  on  the  20th  June  had 
requested  the  directors  to  take  prompt  and  efficient  measures  for 
their  collection,  and  to  sell  shares  remaining  unpaid  on  the  1st 
August.  On  the  15th  August  the  directors  recite  this  vote  of 
the  stockholders,  and  then  vote,  that  all  stock,  on  which  the 
assessments  shall  remain  unpaid  on  the  20th  September,  "  shall 
be  and  hereby  is  forfeited  to  the  use  of  this  corporation  ;"  and 
the  treasurer  was  directed  to  give  immediate  notice  of  the  vote 
to  all  delinquents  ;  and  that  all  stock  forfeited,  by  virtue  of  the 
foregoing  resolutions,  should  be  sold.  We  think  it  is  quite  obvi* 
ous  that  the  corporation  intended  that  this  should  be  the  final 
declaration  of  forfeiture, — giving  notice,  like  a  decree  of  fore- 
closure, of  the  time  when  the  right  to  redeem  would  ue  cut  off. 
Such  is  the  natural  meaning  of  the  language.  It  is  not  the 
declaration,  merely,  of  a  future  intent  to  forfeit. 

4.  Is   such  a  .declaration   of  forfeiture   reasonable  ?     The 
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declaration  is  made  on  the  15th  August ;  it  requires  immediate 
notice  of  it  to  be  given  all  delinquents,  and  it  becomes  absolute 
on  the  20th  September. 

There  is  no  provision  in  the  charter  as  to  the  length  of  notice, 
no  by-law  of  the  corporation  in  regard  to  it.  Our  general  rail- 
road law,  in  authorizing  the  directors  to  sell  the  stock  of  delin- 
quents, says  "  notice  shall  be  given,"  but  fixes  no  time.  We 
think  the  time  here  given,  thirty  days,  reasonable. 

5.  Must  there  be  a  sale,  in  order  to  make  the  forfeiture  com- 
plete ?  There  is  nothing  in  the  charter,  or  the  by-laws  of  the 
corporation,  requiring  a  sale.  By  the  charter  it  is  the  neglect 
or  refusal  to  pay  assessments  according  to  the  calls,  that  makes 
the  delinquent's  stock  liable  to  forfeiture.  The  penalty  is  a  for- 
feiture of  u  all  previous  payments."  There  is  no  provision  by 
which  the  stock  may  be  sold,  and  if  the  avails  of  the  sale  exceed 
the  amount  of  the  unpaid  assessment,  the  surplus  shall  be  paid 
to  the  shareholder.  It  is  an  absolute  forfeiture  of  all  previous 
payments.  In  the  entire  absence  of  everything  requiriqg  or 
looking  towards  a  sale,  we  can  not  say  that  a  sale  was  intended 
by  the  legislature,  or  must  be  reasonably  intended  as  necessary 
to  divest  the  title  of  the  shareholder.  The  Connecticut  statute 
provides  for  a  sale  of  forfeited  stock,  (22  Conn.  456,)  and  that 
if  the  avails  of  the  sale  do  not  pay  the  assessment,  the  stock- 
holder is  still  liable  for  the  deficiency  ;  hence  their  decisions  are 
inapplicable  to  this  case.  So  the  cases  cited  from  4  Exch.  41 7, 
and  16  Eng.  L.  and  E.  55,  turn  upon  the  construction  given  to 
the  statutes  8  and  9  Vict.  c.  16  sec.  29,  which  provide  that  the 
company  may  declare  a  forfeiture,  whether  they  have  sued  for 
the  call  or  not ;  and  the  substance  of  those  decisions  is,  that  by 
their  statutes  "  the  defaulter  has  the  right  to  redeem  at  the  last 
moment  before  sale/'  By  comparing  4  Exch.  417,  Railway  Co. 
v.  Kennedy,  and  3  Exch.  18,  Oiks  v.  Butt,  it  will  be  seen  how 
these  desisions  turn  upon  the  language  which  regulates  and 
authorizes  forfeitures.  The  last  cited  case,  in  the  language  to 
be  construed,  approaches  the  very  general  terms  of  the  plaintiff's 
charter  more  nearly  than  any  other  English  decision  we  have 
found,  and  by  analogy,  though  certainly  remote,  sustains  the 
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position  which  the  defendant  here  takes,  that  after  the  deolara* 
tion  of  forfeiture  in  this  case,  the  plaintiff  can  not  sue  for  the 
assessments. 

6.  It  is  very  plain  to  us,  that  it  was  the  intent  of  the  legisla- 
ture that  the  company  should  not  declare  the  stock  forfeited,  and 
after  that  sue  the  stockholder.  The  corporation  can  *  sue,  or 
declare  the  stock  forfeited,  at  their  option,  and  may  defer  for- 
feiture till  they  have  exhausted  their  remedy  by  suit.  If  they 
sue  and  collect  the  subscription,  the  subscriber  remains  stock- 
holder. If  they  declare  the  stock  forfeited,  the  stockholder 
loses  all  previous  payments,  and  ceases  to  be  a  member  of  the 
corporation.  To  make  him  lose  his  previous  payments  and  his 
stock,  and  still  be  liable  for  the  deficiency  which  the  compulsory 
sale  of  his  stock  fails  to  pay,  would  be  injustice,  nnless  the  char- 
ter or  general  law  made  such  a  rule,  and  the  subscriber  signed 
with  knowledge  of  it.  The  sensible  construction  of  this  charter 
is,  if  the  subscriber  lose  his  previous  payments,  that  is  the  pen- 
alty, he  is  not  bound  to  lose  anything  more.  The  company  are 
not  obliged  to  take  the  stock,  so  long  as  they  can  get  anything 
by  suit;  but  when  that  fails,  then  they  may  take  the  stock  of 
the  delinquent,  and  he  is  thereby  discharged  from  further  lia- 
bility. 

7.  It  has  been  much  pressed  upon  the  court  that  there  can 
be  no  forfeiture  until  the  company  give  reasonable  notice  to  the 
owner  that  his  stock  will  be  forfeited  unless  by  a  specified  time 
he  pays  the  unpaid  assessments ;  that  a  secret  vote  of  directors 
declaring  stock  forfeited  is  wholly  void.  This  position  is 
unquestionably  right,  and  it  is  the  duty  of  courts,  when  there  is 
no  specific  provision  as  to  notice,  to  see  to  it  that  the  actual 
notice  is  ample.  It  is  urged,  also,  that  here  there  is  no  proof 
that  the  corporation  gave  any  notice  of  their  vote  of  forfeiture 
to  the  defendant ;  that  his  offer  of  evidence  does  not  propose  to 
prove  notice. 

If  we  were  satisfied  that  this  point  had  been  raised  before  the 
county  court,  and  the  testimony  excluded  on  that  ground,  we 
should  hold  the  exclusion  right ;  but  we  think  the  fair  construc- 
tion of  the   bill  of  exceptions   is,   that  the  offer  was  rejected 
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because  it  was  admitted  there  had  been  no  sale  of  the  stock 
declared  forfeited,  and  that  until  sale  there  was  no  forfeiture. 

As  to  the  motion  in  arrest 

We  have  serious  doubts  whether  the'  declaration  should  not 
have  alleged  that  the  directors  issued  the  calls  for  the  sixteen 
assessments* — not  the  executive  committee. 

The  charter  provides  that  the  directors  shall  give  notice,  &c. 

When  a  charter  requires  the  directors  to  do  some  specific  act, 
there  seems  to  be  a  stronger  reason  why  they  should  be  held  inca- 
pable of  delegating  such  authority,  than  when  mere  general 
powers  are  conferred  on  them.  The  charter  of  this,  as  of  most 
corporations,  authorizes  the  directors  "  to  transact  the  general 
business  of  the  company,"  and  there  is  no  doubt  that  as  to  the 
ordinary  routine  business  of  the  corporation  they  can  transact  it, 
as  most  companies  do,  through  sub-committees.  The  duty  here 
specified  is  of  a  class  requiring  some  exercise  of  judgment  and 
discretion,  though  not,  perhaps,  so  important,  or  partaking  so 
much  of  the  judicial  function  as  many  others ;  but  when  the 
words  thus  expressly  point  to  a  particular  duty  to  be  performed 
by  the  directors,  and  not  to  general  business  or  a  class  of  duties, 
we  think  the  fair  intent  of  the  law  is  that  they  should  act  as  a 
body  in  regard  to  the  particular  matter,  and  not  delegate  their 
discretion  or  duty  to  a  sub-committee.  Doubtless  they  could 
ratify  the  acts  of  the  executive  committee,  and  so  make  their 
doings  their  own,  as  they  appear  to  have  done  in  this  case.  The 
declaration,  if  insufficient,  could  doubtless  be  amended  in  this 
particular,  and  as  the  case  must  go  back  for  a  new  trial,  we 
deem  it  sufficient  to  leave  this  point,  with  these  suggestions  in 
regard  to  it. 
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[in  chancery.] 

Partnership.     Trust.      Chancery. 

The  orator  and  defendant  being  partners,  land  was  purchased  for  the  partner- 
ship use,  and  with  the  expectation  that  it  would  be  paid  for  by  the  firm,  but, 
without  the  orator's  knowledge^ the  defendant  took  the  conveyance  to  him- 
self alone,  and  gave  his  note  for  the  price,  which,  however,  was  paid 
by  him  oat  of  the  partnership  funds.  Immediately  upon  the  conveyance, 
the  firm  took  possession  of  the  land,  and  regarded  and  used  it  as  partner- 
ship property  for  twenty-six  years.  Held,  that  the^defendant  held  the  title 
only  as  trustee  for  the  firm,  and  he  was  decreed  to  so  convey  the  land  as  to 
vest  the  title]in  the  same  manner  as  if  it  had  been  originally  conveyed  to 
the  firm . 

Bill  in  Ciiancery.  The  facts  in  the  case  sufficiently  appear 
from  the  opinion  of  the  court. 

The  chancellor,  Kellogg,  J.,  dismissed  the  bill  with  costs  to 
the  defendant,  from  which  decree  the  orator  appealed. 

Z.  Howe  and  E.  J.  Phelps,  for  the  orator. 

E.  Edgerton,  for  the  defendant. 

Poland,  Ch.  J.  The  orator  and  defendant  are  brothers,  and 
in  1828  they  commenced  the  business  of  farming,  as  partners, 
and  continued  it  down  to  1857,  when  they  separated.  In  1831 
the  parcel  of  land  in  dispute  was  purchased,  and,  from  that  time 
down  to  the  termination  of  the  partnership,  was  used  for  the 
partnership  business,  like  the  lands  they  owned  jointly.  When 
it  was  purchased,  however,  the  conveyance  was  to  the  defendant 
alone,  and  he  executed  his  note  for  the  purchase  money,  though 
it  is  conceded  that  the  note  was  paid  with  money  that  come  from 
the  partnership  fund.  The  orator  alleges  in  his  bill,  that  the 
land  was  purchased  by  the  mutual  understanding  and  agreement 
of  the  parties ;  that  it  was  for  the  partnership ;  that  it  was  paid 
for  out  of  the  partnership  funds,  but  that  the  defendant  without 
his  knowledge  or  consent  took  the  conveyance  to  himself ;  that 
the  land  went  immediately  into  the   use  of  the  partnership,  and 
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that  he  did  Dot  know  for  a  long  time  that  the  conveyance  was  to 
the  defendant  alone. 

The  orator  prays  that  the  defendant  may  be  decreed  to  convey 
to  him  one  undivided  half  of  the  land. 

The  defendant  in  his  an&wer  asserts  that  he  purchased  the 
land  for  himcelf,  without  any  communication  or  concurrence 
with  the  orator,and  with  no  design  that  it  should  be  for  the  use 
or  benefit  of  the  partnership,  and  gave  his  own  note  for  the  pur- 
chase price  ;  that  when  the  note  fell  due  the  partnership  owed 
him  for  money  advanced  for  the  partnership  use,  which  he  with- 
drew for  the  purpose  of  paying  the  note,  and  that  this  was 
known  and  assented  to  by  the  orator. 

The  defendant  concedes  that  the  land  went  immediately  into 
the  use  of  the  partnership,  and  continued  to  be  used  by  them  so 
long  as  the  partnership  existed,  but  this,  he  alleges,  was  done 
upon  a  special  contract  between  him  and  the  orator,  by  which 
the  orator  was  to  pay  one-half  the  rents  and  taxes,  and  account 
to  him  for  one-half  the  interest  of  the  purchase  money. 

Tho  decision  of  the  case  depends  maiuly  upon  the  proper 
determination,  on  the  evidence,  which  of  these  conflicting  state- 
ments is  the  truth. 

The  orator  testifier  in  substance  according  to  the  allegations 
in  his  bill,  and  denies  what  is  alleged  by  the  defendant,  as  to  any 
agreement  or  understanding  that  the  defendant  might  withdraw 
funds  from  the  partnership  as  his  own  to  pay  the  note  given  for 
the  land,  and  also  denies  that  the  land  went  into  the  partnership 
use  under  any  such  contract  as  the  defendant  sets  up. 

The  defendant  testifies  in  substance  to  the  same  facts  as  he 
sets  up  in  his  answer,  and  contradicts  the  testimony  of  the  plain* 
tiff,  as  to  the  matters  in  dispute,  very  much  as  his  answer 
denies  the  allegations  in  tne  bill. 

Each  ib  corroborated  to  some  extent,  and  about  equally,  by 
the  testimony  of  other  witnesses,  so  that  if  nothing  could  be 
drawn  in  favor  of  either  from  the  general  history  of  their  trans- 
actions, the  testimony  is  so  nearly  equal  as  to  make  it  very  diffi- 
cult to  find  the  balance. 

But  the  fact  that  this  land,  immediately  upon  its  purchase, 
went  into  the  *ise  of  the  firm,  for  partnership  purposes,  and  so 
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continued  for  nearly  thirty  years,  unless  satisfactorily  explained 
upon  some  other  theory,  roust  have  a  very  controlling  influence} 
to  show  that  it  was  bought  for  that  purpose. 

The  defendant  attempts  to  explain  this  upon  the  ground  that 
this  occupancy  was  under  a  special  contract  between  him  and 
the  orator,  that  the  orator  should  pay  half  the  rents  and  taxes, 
and  account  to  him  for  the  interest  on  one-half  the  purchase 
money.  If  this  is  established  by  the  proof,  it  affords  a  satisfac- 
tory explanation  of  the  joint  use.  consistent  with  the  land 
remaining  the  sole  property  of  the  defendant.  The  only  wit- 
nesses are  the  two  parties.  The  defendant  says  there  was  such 
a  contract;  the  orator  denies  it.  The  fact  that  the  orator 
paid  half  the  rents  and  taxes  affords  no  support  to  the  existence 
of  such  a  contract,  because  such  payments  are  equally  con- 
sistent with  its  being  treated  as  the  property  of  the  firm,  as  in 
such  case  they  would  be  paid  in  thesame  way. 

But  what  effectually  disproves,  to  our  satisfaction,  the  exist- 
ence of  any  such  contract,  is  this  :  the  entire  failure  of  the 
defendant  to  prove,  or  even  claim,  that  the  orator  ever  accounted 
to  him  for  the  interest  on  one-half  the  purchase  money  of  the 
land,  as  he  claims  he  was  to  do  by  the  agreement,  and  as  he 
should  in  justice  have  done,  if  the  land  was  the  private  property 
of  the  defendant,  and  paid  for  out  of  his  own  private  funds. 
This  fact  has  increased  force,  when  considered  in  connection 
with  what  both  agree  to  have  been  their  practice,  to  close  up 
and  even  off  their  joint  dealings,  and  divide  the  avails  every 
year.  It  is  certainly  hard  to  believe  that  the  defendant  would 
allow  the  orator  to  Lave  one-half  the  use  and  benefit  of  this 
land  for  so  long  a  period  of  time,  if  it  was  his  sole  property. 

The  long  continued  use  of  this  land  by  the  partnership,  for 
'partnership  purposes,  is  therefore  left  to  have  its  full  effect  toward 
the  establishment  of  what  the  orator  alleges  ;  that  it  was  bought 
for  the  purpose,  and  paid  for  by  the  firm,  and  we  regard  it  as 
quite  controlling  for  that  purpose. 

The  defendant  concedes  that  when  the  note  was  finally  paid, 
that  he  gave  for  the  land,  it  was  paid  out  of  money  that  belonged 
to  the  firm,  but  claims  that  the  firm  were  indebted  to  him,  and 
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that  he  took  tho  money  out  as  payment  of  his  debt  against  the 
firm,  so  that  it  became  his  private  funds. 

But  all  this  is  denied  by  the  orator,  and  as  the  burden  of  proof 
as  to  this  fact  we  think  is  on  the  defendant,  we  can  not  regard 
it  as  proved,  and  what  has  already  been  said  shows  the  improb- 
ability that  the  payment  for  this  land  was  regarded  as  a  payment 
by  him.  We  find  the  facts,  therefore,  substantially  as  claimed 
by  the  orator,  that  when  this  land  was  bought,  it  was  bought 
for  the  partnership  use,  and  with  the  expectation  that  it  would 
be  paid  for  by  the  firm  ;  that  when  it  was  paid  for,  it  was  paid 
in  partnership  funds,  as  such,  and  that  it  was  ever  after 
regarded  and  used  as  partnership  property,  during  the  existence 
of  the  firm. 

This  result  of  our  finding  of  the  facts,  relieves  the  case  from 
the  necessity  of  considering  many  of  the  legal  points  discussed 
in  the  argument.  The  argument  for  the  defendant  that  the  claim 
of  the  orator  must  stand  on  the  ground  of  a  resulting  trust,  and 
that  such  trust  could  not  be  raised  in  this  case,  has  all  been 
based  upon  the  supposition  that  the  defendant,  when  he  made  the 
purchase,  and  took  the  conveyance,  made  it  for  himself,  and  for 
his  own  use,  and  that  the]  subsequent  payment  of  his  note  by 
partnership  funds,  would  not  raise  Ja  trust,  because  that  must 
arise  at  the  time  of  the  conveyance.  But  as  we  find  that  when 
the  defendant  made  the  purchase,  and  took  the  conveyance,  he 
was  acting  for  the  firm,  and  as  a  partner,  it  brings  the  case 
within  the  common  doctrine  of  agency,  as  partners,  acting  in  the 
partnership  business,  always  act  as  agents,jfor  the  firm.  If  the 
defendant,  in  taking  the  conveyance  to  himself,  really  intended 
to  defraud  the  firm,  or  his  partner,  then  there  could  be  no  doubt 
as  to  the  right  of  the  firm  to  claim  the  benefit  of  the  purchase. 
But  we  do  not  regard  it  as  at  all  essential  that  he  should  have 
intended  any  fraud,  in  order  to  make  the  property  in  equity 
that  of  the  firm,  and  we  are  of  opinion  that  partners,  who  in 
all  matters  affecting  their  joint  interest,  stand  in  a  fiduciary 
relation  to  each  other,  are  to  be  regarded  in  a  very  different 
light  from  parties  who  deal  with  each  other  as  mere   strangers. 

The  well  established  rule  in  this  country  in  equity  is,  that 
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real  estate  bought  for  partnership  purposes,  and  on  partnership 
account,  is  regarded  as  becoming  a  part  of  the  partnership  stock, 
and  will  be  dealt  with  in  equity  as  such. 

So  it  is  a  settled  rule,  that  where  partnership  funds  are  used 
to  pay  for  real  estate,  and  the  legal  title  is  taken  to  one  partner, 
he  holds  it  in  trust  for  the  firm. 

Iq  Story  on  Partnership,  sees.  92  and  93,  it  is  laid  down  as 
follows  :  "  In  cases  where  the  real  estate  is  purchased  for  part- 
nership purposes,  and  en  partnership  account,  it  is  wholly  imma- 
terial in  the  view  of  a  court  of  equity,  in  whose  name  or  names 
the  purchase  is  made,  whether  of  one  partner,  or  all ;  whether 
in  the  name  of  a  stranger,  or  one  of  the  firm.  In  either  case, 
let  the  legal  title  be  vested  in  whom  it  may,  it  io  in  equity  deemed 
partnership  property,  and  the  partners  are  cestuis  que  trust." 

The  counsel  for  the  defendant  have  argued  that  no  trust  could 
be  raised  in  favor  of  the  firm,  in  the  defeudant,  because  he  gave 
his  own  note  ;  that  that  must  be  treated  as  a  payment  on  his  own 
account ;  but  in  our  view,  where  a  partner  purchases  property 
for  the  firm,  and  gives  his  own  note  for  the  price,  as  between 
him  and  the  firm,  it  is  to  be  regarded  as  the  debt  of  the  firm  to 
pay,  as  he  acts  in  the  transaction  as  the  agent  of  the  firm. 

In  Coder  el  al.  v.  Huling,  27  Pen  a.  84,  the  lands  in  dispute 
were  bought  by  one  partner,  who  took  a  deed  to  himself,  and 
gave  his  notes  for  the  purchase  money,  but  it  being  shown  that 
the  notes  were  paid  off  by  partnership  funds,  it  was  held  that 
such  partner  held  the  title  in  trust  for  the  partnership. 

The  defendant  relies  mainly  on  the  case  of  Pennock  v.  dough, 
16  Vt.  500.  In  that  case  the  defendant  purchased  a  farm,  took 
the  conveyance  to  himself,  paid  part  of  the  price,  and  gave  his 
notes  for  the  balance.  The  orator  claimed  that  the  defendant 
made  the  purchase  for  him,  and  that  he  had  repaid  the  defendant 
part  of  the  purchase  money,  and  offered  to  pay  the  residue,  and 
claimed  a  conveyance  to  himself,  which  the  defendant  refused 
to  give.  There  was  much  conflict  as  to  what  the  facts  were, 
but  in  the  opinion  giveu  by  Judge  Bennett,  he  states  the  facts 
as  follows : 

"  We  think,  then,  all  that  the  orator  can  claim  from  the 
proofs  in  the  case  is,  that  the  defendant  was  authorised  by  the 
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orator  under  a  parol  agreement,  to  purchase  the  farm  of  Clark 
in  his  own  name,  in  trust  for  the  benefit  of  the  orator,  and  to 
deed  to  him  thereafter,  upon  a  future  arrangement  between 
them,  either  upon  principles  then  settled  upon,  or  upon  such  as 
should  thereafter  be  agreed  upon." 

The  court  decided  that  no  valid  trust  was  established,  there 
being  no  written  evidence  of  it,  and  no  payment  of  any  part  of 
the  price  by  the  orator  till  long  after  the  conveyance  It  will 
be  seen  from  this  statemeuttof  the  ease  that  it  differs  very  widely 
from  the  case  in  hand,  and  it  deserves,  also,  to  be  mentioned 
that  the  orator  id  that  case  hud  never  been  in  possession  at  all. 

In  Pinney  et  al.  v.  Fellows,  15  Vt.  525,  the  subject  of  trusts 
was  quite  largely  examined  by  Judge  Bennett,  who  gave  the 
opinion. 

The  substance  of  that  case  was :  Mrs.  Pinney,  having  some 
property  of  her  own,  and  a  poor  thriftless  husband,  contracted 
with  Judge  Aiken  for  a  piece  of  land,  for  the  price  of  four  hun- 
dred dollars,  paid  one  hundred  ^dollars  down,  had  a  deed  made 
to  her  son,  who  gave  his  note  for  the  balance  of  the  price,  and  a 
mortgage  back  of  the  land  to  secure  the  same.  Mrs.  Finney 
and  her  husband  went  into  possession  of  the  land,  and  resided 
upon  it  for  several  years,  and  ~in  the  mean  time  Mrs.  Pinney 
paid  off  the  mortgage  given  by  her  son.  The  defendants,  being 
r  qredttorsjf  her  son,  who  held  the  title,  levied  upon  the  land, 
and  se^lt  off  in  satisfaction  of  their  debts.  The  bill  was  brought 
.JbjHtfrs.  Finney  to  protect  her  equitable  title  against  the  defen- 
dants. Among  the  testimony  taken  in  behalf  of  the  orator,  was 
that  of  her  son,  who  testified  that  the  deed  to  him  was  in  trust 
for  his  mother. 

The  court  held  that  as  to  the  one  hundred  dollars  paid  by 
Mrs.  Pinney  at  the  time  of  the  purchase,  there  was  a  resulting 
trust,  but  as  to  the  residue  there  was  none,  but  they  further 
held  that  the  son's  written  testimony,  given  long  after  all  his 
title  had  become  vested  in  the  defendants,  was  sufficient  to 
satisfy  the  statute  of  frauds,  and  uphold  a  trust  for  the  residue. 
For  myself,  I  must  say  that  this  mode  of  upholding  the  trust  is 
wholly  unsatisfactory,  and  seems  frivolous  and  absurd,  though  I 
should  say  that  her  entering  upon  the  land,  paying  off  the  mort- 
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gage,  and  her  long  and  open  possession  ef  the  land,  whieh  was 
notice  to  all  the  world  of  her  title,  was  sufficient  to  entitle 
her  to  elaim  a  conveyance,  en  the  ground  of  a  fall  per- 
formance. 

And  if  necessary,  I  should  feel  willing  to  uphold  the  tit}e  pf 
the  partnership  to  the  laud  in  this  case  upon  the  same  principle, 
but  the  case  is  not  put  upon  any  such  ground,  and  what  is  said 
in  this  connection,  is  a  suggestion  of  my  own  only. 

It  has  also  been  suggested  by  the  defendant's  counsel,  though 
no  distinct  point  is  made,  that  if  this  land  is  partnership  pro- 
perty, the  defendant  ought  not  to  be  decreed  to  convey  one-half 
of  it  to  the  orator,  as  there  may  be  partnership  debts,  and  unset- 
tled partnership  dealings,  so  that  he  may  not  be  entitled  to  have 
one-half  on  a  settlement  and  division.  It  does  not  appear,  but 
that  all  partnership  debts  are  paid,  and  all  partnership  matters 
settled,  except  this,  and  if  so,  then  all  that  would  be  left  to  be 
done,  would  be  to  equally  divide  this  land,  but  as  there  may  be 
partnership  liabilities,  and  other  unsettled  partnership  matters 
between  the  parties,  the  decree  for  the  orator  should  leave  the 
title  in  the  same  manner,  as  if  it  had  originally  been  conveyed 
to  the  firm,  and  so  liable  to  all  the  equities  that  may  attach  to  it, 
as  partnership  property  in  their  hands.  The  decree  of  the 
^chancellor  dismissing  the  bill,  is  therefore  reversed,  and  the  cause 
remanded,  with  directions  to  enter  a  decree  for  the  orator 
Aecoidinglj. 
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State  of  Vermont  v.  John  Remelee. 
Criminal  Law.     Appeal.     Intoxicating  Liquor.     Jurisdiction. 

On  an  appeal  from  the  judgment  of  a  justice  of  the  peace  upon  a  complaint 
for  selling,  furnishing  and  giving  away  intoxicating  liquor  contrary  to  law, 
the  county  court  may  try  the  respondent  for  other  offences  than  those  in 
regard  to  which  evidence  was  given  before  the  justice,  provided  such  addi- 
tional offences  were  within  the  justice's  jurisdiction  under  the  original  com- 
plaint 

The  facts  in  this  case  are  stated  in  the  opinion  of  the  court. 

O.  0.  Dewey,  for  the  respondent. 

W.  H.  Smith  and  E.  Edgerton,  for  the  prosecution. 

Peck,  J.  In  this  case  it  appears  that  a  complaint  was  pre- 
sented by  a  town  grand  juror  against  the  respondent  for  selling, 
furnishing  and  giving  away  intoxicating  liquors  without  author- 
ity, contrary  to  the  statute  on  that  subject.  The  complaint  is 
in  that  general  form  prescribed  by  the  statute.  On  trial  before 
the  justice  the  respondent  was  found  guilty  of  eight  offences, 
and  sentenced  to  pay  a  fine  of  eighty  dollars  and  costs.  The 
respondent  appealed,  and  the  case  was  tried  by  jury  in  the  county 
court  at  the  September  Term,  1862. 

On  trial  in  the  county  court  the  attorney  of  the  government 
called  a  witness  who  was  not  used-  as  a  witness  in  the  trial 
before  the  magistrate,  and  offered  to  prove  by  him  that  the 
respondent,  on  several  occasions,  at  Rutland,  in  1862,  previous 
to  the  exhibition  of  the  complaint,  sold,  furnished  and  gave 
away  intoxicating  liquor,  as  charged  in  the  complaint,  conceding 
at  the  same  time  that  the  offences  he  so  offered  to  prove,  were 
other  than,  and  different  from,  and  in  addition  to,  those  proved,  or 
attempted  to  be  proved,  on  the  trial  before  the  justice.  This 
was  objected  to  on  the  part  of  the  respondent,  but  admitted  by 
the  court,  and  the  witness  testified  according  to  the  offer.  To 
this  the  respondent  excepted.  The  jury  returned  a  verdict, 
guilty  of  ten  offences,  being  two  more  thau  the  respondent  was 
convicted  of  before  the  justice. 
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The  only  question  in  the  case  is  whether  that  ruling  was 
correct — whether  it  was  competent  for  the  government  on  this 
appeal  to  introduce  evidence  of  distinct  offences,  not  attempted 
to  be  proved  on  the  trial  before  the  justice. 

The  county  court  in  the  trial  of  the  case  had  only  appellate 
jurisdiction,  and  could  not  take  cognizance  of  any  offences, 
except  such  as  were  brought  up  by  the  appeal.  The  complaint 
before  the  justice  was  broad  enough  to  include  all  the  offences 
of  which  the  county  court  took  cognizance,  including  those 
offences,  the  evidence  of  which  the  respondent  objected  to.  In 
point  of  law  these  offences  did  not  exceed  the  justice's  jurisdic- 
tion ;  so  that  the  justice  might  legally  have  tried,  under  this 
complaint  all  the  offences  of  which  the  county  court  took  cog- 
nizance. But  it  is  insisted  that  the  county  court  had  jurisdic- 
tion of  those  offences  only  which  the  justice  actually  tried.  If 
the  appeal  brings  up  for  trial  only  such  offences  as  the  justice 
actually  heard  and  tried,  the  county  court  erred  in  admitting 
the  evidence  of  the  additional  offenees.  But  no  principle  is 
better  settled  than  that  an  appeal  brings  up  the  whole  case,  and 
that  the  jurisdiction  of  the  appellate  court  is  limited  only  by  the 
limits  of  the  court  from  which  the  appeal  is  taken.  The  justice 
once  having  acquired  jurisdiction  of  the  offences  in  question 
under  the  complaint,  that  jurisdiction  was  not  lost  by  the  neglect 
of  the  government  to  prove  these  offences  before  the  justice ; 
therefore,  on  appeal  the  whole  case  is  open  for  proof  in  the 
appellate  court,  to  the  extent  of  the  original  jurisdiction  of  the 
justice,  under  that  complaint. 

Suppose  the  information  or  complaint  to  have  been  brought 
originally  in  the  county  court,  and  a  trial  had,  and  on  exceptions 
or  on  motion,  a  new  trial  is  granted,  could  the  respondent  limit 
the  government  on  a  second  trial,  to  proof  of  the  identical  sales 
attempted  to  be  proved  on  the  former  trial  ?  It  is  clear  he  could 
not  It  is  difficult  to  distinguish  that  case  from  this,  unless  we 
say  that  the  appeal  brings  up  only  the  question  of  the  legality 
or  propriety  of  the  judgment  of  the  justice  upon  the  evidence  on 
that  trial.  But  the  appeal  vacates  the  justice's  judgment,  and 
brings  up  the  whole  case  and  opens  it  for  new  proof,  to  the 
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extent  of  the  original  jurisdiction  of  the  justice  upon  the  com- 
plaint before  him.  Suppose  a  civil  suit  is  brought,  and  the 
plaintiff  produces  no  evidence  in  support  of  his  claim,  and  sub- 
mit* to  a  judgment  against  him,  and  appeals.  If  it  :s  true  thai 
the  appeal  brings  up  nothing  except  what  the  plaintiff  attempted 
to  prove  in  the  court  below,  the  plaintiff  in  the  appellate  court 
could  introduce  no  evidence  whatever,  ind  must  submit  to  a 
judgment  in  the  appellate  court,  because  he  introduced  no  evi- 
dence in  the  court  below.  Every  day's  experience  tells  us  that  do 
such  limited  construction  has  ever  beep  given  to  an  appeal  in  a 
civil  suit ;  and  although  in  criminal  cases  the  right  of  appeal  is 
giveu  only  to  the  respondent,  yet,  when  taken  by  him,  no  reason  is 
perceived  why  its  operation  in  transferring  the  entire  jurisdiction 
of  the  case  to  the  appellate  court,  should  not  be  the  same  as  iu 
a  civil  suit. 

Not  only  were  these  additional  offences  within  the  scope  of 
the  complaint  before  the  justice,  and  within  his  legal  jurisdic- 
tion, bat  for  ought  that  appears  they  were  among  the  offences 
for  which  the  grand  juror  in  fad  presented  the  complaint,  and 
as  his  neglect  to  introduce  evidence  in  support  of  them  did  not 
cause  the  jurisdiction  to  lapse,  these  offences  were  legally  before 
the  county  court  for  trial,  and  the  evidence  objected  to  was  pro* 
perly  admitted. 

The  respondent's  exceptions  are  overruled. 
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State  of  Vermont  v.  Hiram  Haynes. 

Motion  to  Dismiss .   Pleading.    Jurisdiction.    Intoxicating  Liquors. 
Evidence.     Judgment, 

A  motion  to  dismiss  an  appealed  criminal  prosecution  on  the  ground  that  the 
justice  of  the  peace  from  whose  judgment  the  appeal  was  taken,  acted  as 
attorney  for  the  state  upon  the  trial  befoie  himself,  was  held  to  have  been 
properly  overruled;  first,  because  the  fact  objected  to  did  not  appear  on  the 
record-;  and  secondly,  because  the  motion  was  not  filed  till  the  respondent 
had  pleaded  not  guilty,  and  proceeded  to  trial  in  the  county  court. 

If  a  respondent  in  a  prosecution  for  the  unlawful  sale  of  intoxicating  liquor* 
plead  guilty  to  a  certain  number  of  offences,  without  specifying  in  his  plea 
the  times  at  which  such  offences  were  committed,  the  record  becomes  con- 
clusive, under  the  act  of  18.5,  (Acts  of  1850,  No.  3,  p.  8;  Gen.  Stat  chap.  94, 
sees.  37,  38.)  that  soch  offences  were  committed  on  the  day  stated  in  the 
complaint;  and  in  another  prosecution  (or  offences  committed  prior  to  the 
day  alleged  in  the  complaint  first  tried,  the  respondent  can  not  prove  by 
parol  that  any  of  such  offences  are  the  same  ones  to  which  he  pleaded 
guilty  in  the  former  prosecution. 

Prosecution  for  the  unlawful  selling,  furnishing  and  giving 
eway  of  intoxicating  liquor,  originally  brought  before  a  justice 
of  the  peace,  from  whose  judgmeut  the  respondent  appealed  te 
the  county  court. 

The  facts  in  the  case  are  sufficiently  stated  in  the  opinion  of 
the  court. 

Ohauncey  R.  Williams,  for  the  respondent. 

E.  Edgerton,  for  the  prosecution. 

Aldis,  J.  I.  After  the  trial  in  the  county  court  had  com* 
menced,  and  while  it  was  in  progress,  the  respondent  filed  a 
motion  to  dismiss,  alleging  that  the  justice  of  the  peace,  who 
tried  the  case,  and  from  whose  judgment  this  appeal  was  taken, 
acted  as  attorney  and  counsel  for  the  state  upon  the  trial  before 
himself.    The  court  refused  to  entertain  the  motion. 

1.  The  motion  was  not  founded  upon  any  fact  or  matter  of 
record  appareut  upon  the  face  of  the  proceedings  ;  but  stated  an 
extrinsic  fact,  which  could  only  be  proved  by  parol  evidence. 
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As  no  plea  can  be  made,  no  issue  taken  upon  a  motion  to  dis- 
miss, it  is  obvious  that  such  a  motion  was  an  inappropriate 
mode  of  bringing  the  fact  before  the  court  A  motion  to 
dismiss  should  be  founded  upon  facts  appearing  of  record,  or 
admitted  and  shown  by  the  plaintiff's  owb  proofs. 

2.  The  motion  was  not  filed  till  the  respondent  had  pleaded 
not  guilty,  and  proceeded  to  trial  upon  that  issue.  By  thus 
pleading  and  entering  upon  the  trial  upon  its  merits,  he  had 
waived  all  mere  dilatory  pleas.  The  rules  of  pleading,  and  the 
orderly  dispatch  of  business,  alike  require  that  pleas  to  the 
jurisdiction,  especially  when  they  involve  issues  of  fact  that 
may  be  disputed,  should  be  pleaded  before  coming  to  a  trial  upon 
the  real  cause  of  action.  It  is  true  that  where  a  court  discovers 
at  any  time  that  it  has  no  jurisdiction  of  the  subject  matter,  or 
of  the  parties,  it  will  on  motion  dismiss  the  suit.  But  here  the 
court  apparently  had  jurisdiction,  both  of  the  subject  matter  and 
of  the  party.  The  misconduct  of  the  justice  (if  it  existed)  in 
acting  as  counsel  for  the  prosecution  upon  the  trial,  would  not 
show  that  he  had  not  originally  jurisdiction  of  the  case.  It 
was  not  the  duty  of  the  court,  when  no  such  fact  appeared,  to 
stop  the  progress  of  the  trial,  and  make  up  a  collateral  issue, 
and  have  an  investigation,  to  ascertain  whether  such  misconduct 
existed  on  the  part  of  the  magistrate. 

The  motion  was  properly  denied. 

II.  This  prosecution  was  by  complaint  of  a  grand  juror, 
exhibited  to  the  justice  of  the  peace  on  the  19th  December, 
1861.  Two  witnesses  testified  to  offences  committed  prior  to 
that  date— offences  against  the  law  regulating  the  sale  of  liquors. 
At  the  September  Term,  1862,  the  respondent  was  indicted  for 
similar  offences, — the  indictment  alleging  the  offences  to  have 
been  committed  on  the  12th  September,  1862.  Upon  this  indict- 
ment he  pleaded  guilty  to  nine  offences,  but  did  not  specify  any 
day  or  days  on  which  the  offences  were  committed.  Upon  this 
trial  he  offered  to  show  that  the  offences  which  the  two  witnesses 
here  testified  to  were  the  same  to  which  he  had  thus  pleaded 
guilty. 

The  county  court  refused  to  allow  him  to  prove  these  facts* 
to  which  the  respondent  excepted. 
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The  question  arises,  was  the  respondent  barred  by  the  record 
upon  his  pleas  of  guilty,  from  showing  these  facts  ? 

The  act  of  1855,  No.  3,  (Acts  of  1855,  p.  8,)  enacts  in 
regard  to  offences  for  selling  liquor  in  violation  of  law,  that 
when  a  party  shall  plead  guilty  to  the  offences  charged  in  the 
indictment,  "  such  offences  shall  be  taken,  held  and  considered 
to  have  been  committed  on  the  day  specifically  set  forth  in  the 
indictment  as  the  time  when  such  offences  were  committed ; 
unless  the  respondent,  at  the  time  of  pleading  guilty,  shall  specify 
some  other  day  or  days  on  which  such  offences  were  committed, ' 
an  entry  of  which  shall  be  made  upon  the  indictment,  and  become 
a  part  of  the  record.  The  judgment  rendered  on  the  plea  of 
guilty,  as  aforesaid,  shall  not  be  a  bar  to  any  subsequent  prose- 
cution for  any  other  offences  than  the  specific  offences  specified 
in  the  indictment,  or  by  the  respondent.  If  on  any  subsequent 
proceedings  it  shall  be  made  to  appear  that  such  person  has 
been  guilty  at  any  other  time  or  times  than  is  specified  in  such 
prior  proceedings,  as  aforesaid,  such  person  may  be  proceeded 
against  therefor  in  the  same  manner,  and  to  the  same  extent,  as 
though  such  other  offences  had  been  committed  subsequent  to 
such  prior  judgment." 

By  the  practice  before  this  statute  was  passed  it  was  held— 
that  a  conviction,  or  a  plea  of  guilty,  upon  an  indictment  for 
selling  liquor,  was  a  bar  to  any  subsequent  prosecution  for  any 
offence  committed  prior  to  the  finding  of  the  indictment.  As 
this  is  a  class  of  offences  in  which  the  violations  of  law  were 
very  numerous,  and  of  almost  continual  occurrence,  liquor 
dealers  were  happy  to  have  a  conviction  for  a  single  offence,,  or 
even  for  a  small  number  of  offences,  or  a  plea  of  guilty  for  the 
same,  entered  against  them.  Thereby  the  fine,  usually  a  small 
one,  when  compared  to  the  real  number  of  the  offences  com* 
mitted,  would  protect  them  from  all  danger  for  past  offences  j 
and  thus,  the  old  score  being  wiped  out,  they  were  the  more 
ready  to  run  their  risks  for  future  violations  of  the  law.  Hence 
this  act  arose,  its  object  being  to  specify  by  the  indictment*  or 
on  the  record,  the  offences  for  which  the  party  was  tried  or 
pleaded  guilty,  and  have  the  plea  or  judgment  protect  only  such 
identical  offences.     .  , 
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To  secure  this  end,  as  the  indictment  does'  not  specify  by 
time,  place,  perron,  or  otherwise,  any  particular  act,  bat  only 
names  the  offence  and  the  day~on  which  it  is  alleged  to  have 
been  committed,  (a  yagne  and  general  mode  of  averment,  need 
only  in  this  class  of  cases,)  and  leaves  it  open  for  the  govern- 
ment to  prove  any  number  of  offences,  and  on  any  day  or  days 
within  the  statute  of  limitations,)  it  became  necessary  that  in 
some  way  the  specific  offence  should  appear  of  record.  This 
statute  provides  that  the  respondent,  in  pleading  guilty,  may 
specify  on  what  day  or  days  he  committed  the  offence,  and  that 
Shall  be  entered  of  record.  He  is  supposed  to  know  when  he 
has  been  guilty,  and  to  what  offences  he  means  to  so  plead.  The 
spirit  of  the  statute  is  that  he  shall  be  able  fully  to  protect  him* 
sett  agaiaH  any  second  trial  and  punishment  for  offences  for 
tohieh  he  pleads  guilty,  but  that  his  plea  shell  not  protect  as  to 
any  offences  except  those  very  ones  which  he  thereby  confesses. 
If  he  does  not  specify  the  offences  so  thai  they  can  appear  of 
record,  then  the  law  specifies  them  for  him,  by  assuming  that  he 
pleads  guilty  for  offences  committed  on  the  day  named  in  the 
indictment 

Thus,  by  specification  of  the  respondent,  or  by  construction  of 
law,  the  offences  are  definitely  ascertained,  so  far  as  fixing  the 
day  on  which  they  were  committed  can  accomplish  that  result  ? 
and  the  judgment  is  not  a  bar  to  the  prosecution  of  any  offences 
except  those  so  specified. 

This  act,  by  requiring  the  offences  to  be  specified  on  the  record, 
ftrtetoded,  as  We  think,  to  exclude  all  other  evidence,  and  to  make 
fte  record  the  only  proof,  except  as  to  offences  committed  on  the 
dsly  named  in  the  plea  or  indictment.  Such  is  the  ordinary  legal 
operation  of  records.  There  is  nothing  in  the  language  of  the 
Statute  to  indicate  an  intent  to  make  this  an  exception,  and  give 
to  the  tecord  only  the  force  of  prima  faeie  proof.  On  the  cob- 
trary,  Its  cleat  and  specific  provisions  seem  to  be  framed  with 
As  intent  to  make  the  record  conclusive  on  the  point.  If  the 
refepotfdent  does  specify  his  offences,  he  could  not  be  permitted 
to  prove  afterwards  that  he  intended  to  plead  to  different  offences 
from  those  he  has  set  forth  on  the  record.  He  could  not  he 
allowed  to  say  in  his  plea,  "  I  am  guilty  of  an  offence  committed 
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on  tho  12th  September,  1862,"  and  afterwards  claim,  on  another 
trial,  that  he  meant  an  offence  committed  on  the  19th  December, 
1861. 

If  he  does  not  specify,  no  one  can  tell  what  particular  acts  he 
aeans  to  acknowledge ;  and  if  the  record  is  held  only  as  primm 
fmU  proof,  and  open  to  be  rebutted,  how  can  his  intent  be 
shown,  or  what  shall  be  the  rule  by  which  to  determine  what 
acts  the  plea  shall  apply  to  ?  If  we  say  those  offences  which 
the  government  intended  to  establish  by  proof,  the  application  of 
such  a  rule  would  be  difficult.  The  government  often  does  not 
know  what  it  ean  prove  in  such  cases.  It  is  not  bound  by  pre- 
cise averments  in  the  indictment,  as  in  ordinary  criminal  cases, 
because  from  the  nature  of  these  trials,  proof  of  particular  acts 
is  uncertain  and  difficult  to  be  obtained,  and  hence  the  inquiries 
of  witnesses  are  often  and  necessarily  mere  experiments,  to  see 
what  can  be  proved. 

Again,  the  government  may  expect  to  prove  many — say  twenty 
offences.  The  respondeat  has  pleaded  guilty  to  five.  Shall 
these  five  apply  to  any  of  the  twenty  that  may  afterwards  be 
brought  up  on  a  future  trial?  If  not,  to  which  of  the 
twenty  ? 

Again,  how  shall  the  intent  of  the  government  be  shown  ? 
By  the  recollection  of  the  state's  attorney  ?  By  what  witnesses, 
who  were  summoned,  or  who  expected  to  attend,  will  swear 
that  they  would  have  testified  to  if  they  had  been  examined  ? 
Nothing  could  be  more  indefinite— DOthing  more  unsafe  than 
Btich  evidence,  to  give  force  and  direction  to  a  record.  Records 
should  speak  for  themselves,  as  to  what  they  conclude,  and  what 
they  do  not. 

It  seems  to  ns  that  the  object  of  the  act,  its  language,  the 
mischief  to  be  remedied,  and  the  inadequacy  of  the  remedy  to 
prevent  the  mischief,  if  we  hold  the  record  open  to  be  applied 
by  parol  evidence  to  any  offences  for  which  the  respondent  may 
afterwards  be  tried,  all  clearly  indicate  that  it  was  the  intent  of 
the  legislature  to  make  the  record  conclusive ;  to  express  by 
legal  construction  the  intent  of  the  offender,  if  be  would  not 
express  it  for  himself.     If  he  is  silent  when  he  might  speak,  we 
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may  well  suppose  it  is  because  he  is  willing  to  have  the  law 
speak  for  him. 

The  phrases  "  subsequent  prosecution,"  and  "  subsequent  pro- 
ceedings," when  used  in  this  act,  apply  rather  to  the  time  of 
trial,  than  to  the  time  of  commencing  the  prosecution.  The 
whole  intent  of  the  act,  and  the  language  of  the  third  section, 
require  such  a  construction  of  these  phrases.  If  we  hold  other- 
wise, we  have  this  singular  result,  that  the  respondent,  by  plead- 
ing guilty  to  the  last  prosecution,  may  defeat  all  prior  prosecu- 
tions against  him,  and  yet  remain  liable  for  the  same  offences, 
if  a  subsequent  prosecution  was  commenced  against  him. 

The  judgment  of  the  county  court  is  affirmed  > 


State  of  Vermont  v.  Hiram  Haynes. 
Practice.     Intoxicating  Liquor.     Supreme  Court. 

Where,  in  a  prosecution  for  the  illegal  safe  of  intoxicating  liquor,  exception! 
are  taken  by  the  respondent  to  the  ruling  ot  the  county  court,  if  the  prose- 
cuting attorney  desires  to  have  the  sentence  more  severe  because  of  the  fact 
that  the  respondent  has  been  previously  convicted  of  a  similar  offence,  he 
must  prove  such  fact  in  the  eounty  court  before  the  cause  passes  to  the 
supreme  court  Such  proof  can  not  be  received  in  the  supreme  court,  even 
for  the  purpose  of  affecting  the  sentence  which  such  court  are  about  to 
render,  after  having  overruled  the  exceptious. 

The  facts  of  this  case  are  stated  in  the  opinion  of  the 
court. 

Poland,  Ch.  J.  The  respondent  was  convicted  in  the  county 
court  of  four  offences  for  furnishing  intoxicating  liquors,  upon 
trial  on  a  complaint  in  the  general  form  prescribed  bj  the 
statute . 

The  case  was  brought  to  this  court  by  the  respondent,  upon 
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certain  exceptions  taken  by  him  at  the  trial,  and  the  sentence 
was  respited.  The  case  having  been  heard  here,  the  exceptions 
were  overruled,  and  the  prosecuting  attorney  moved  for  sentence 
against  the  respondent,  and  offered  in  evidence  certified  copies 
of  records  of  two  former  convictions  of  the  respondent,  for 
offences  of  the  same  character,  and  claimed  that  this  court 
should  sentence  him  as  provided  by  the  statute  for  a  third 
offence. 

To  the  introduction  of  these  records,  the  respondent  objected, 
insisting  that  such  evidence  could  not  be  received  here,  but  that 
to  enable  this  court  to  act  upon  it,  it  should  have  been  introduced 
upon  the  trial  before  the  jury,  or  at  least  in  the  county  court  in 
some  form,  so  as  to  come  up  before  this  court  with  the  record 
from  the  court  below. 

In  State  v.  Freeman,  27  Vt.,  it  was  decided,  that  the  provis- 
ion of  the  statute  that  it  should  not  be  necessary  to  allege  a 
prior  conviction  in  a  complaint  or  indictment  for  violations  of 
the  liquor  law,  was  valid,  and  that  in  order  to  make  such  former 
convictions  available  to  procure  the  increased  punishment,  pro* 
vided  for  the  second  or  third  offence,  it  was  not  necessary  that 
♦they  should  be  shown  upon  the  trial  of  the  complaint  or  indict- 
ment, but  might,  after  conviction,  be  shown  to  the  court,  in  order 
to  affect  the  sentence. 

It  was  said  by  the  court  in  that  case  that  if,  upon  such  record 
being  produced,  on  motion  for  sentence,  any  issue  of  fact  was 
made,  the  county  court,  or  this  court,  might  send  it  to  a  jury  for 
trial. 

With  that  decision,  so  far  as  it  holds  that  it  is  unnecessary  to 
show  the  former  convictions  upon  the  trial  before  the  jury,  we 
are  entirely  satisfied.  The  illegal  acts  of  selling  or  furnishing 
charged,  are  in  no  way  affected  by  the  former  conviction,  so  far 
as  the  proof  of  their  commission  is  concerned,  and  the  validity 
of  the  former  convictions  could  not  be  passed  upon,  without 
departing  entirely  from  the  issue  made  by  a  plea  of  not  guilty  to 
the  complaint  or  indictment. 

The  former  convictions  are  matters  affecting  only  the  sentence, 
which  it  is  the  exclusive  duty  of  the  court  to  pass,  and  as  they 
must  always  be  proved  by  the  production  of  the   record,  their 
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legal  validity  to  affect  the  sentence  must  usually  rest  mainly 
with  the  co  art. 

It  is  apparent,  however,  that  there  might  always  be  at  least 
one  question  of  fact ;  that  is  the  identity  of  the  respondent  with 
the  person  named  io  the  record  of  the  former  conviction,  which, 
if  tho  respondent  desired,  he  should  be  permitted  to  have 
tried  by  a  jury,  and  if  that  or  any  other  question  of  fact 
should  arise,  the  county  court  could  send  it  to  a  jury  to  deter- 
mine. 

It  is  objected  that  this  should  not  be  done,  as  thereby  the 
respondent  wonld  be  really  subjected  to  the  expense  of  two  trials 
fcr  one  offence.  If  this  were  really  to  be  expected  in  every 
case,  or  in  many  cases,  there  wonld  be  force  in  it,  but  it  is  hardly 
supposable,  that  a  case  will  really  arise  where  an  attempt  will 
be  made  to  subject  a  respondent  to  the  penalty  of  a  second 
or  third  conviction,  by  force  of  a  former  conviction  of  another 
person. 

The  right  of  trial  by  jury  upon  snch  a  question  is  rather  fan- 
ciful than  real,  but  as  such  a  case  may  possibly  arise,  it  should 
be  guarded  and  protected. 

The  other  objection,  that  this  evidence  ought  to  have  bees 
introduced  in  the  county  court,  and  all  the  facts  ascertained 
there,  to  ascertain  what  sentence  should  be  imposed,  we  think  is 
more  substantial.  In  this  court,  we  have  no  jury  to  try  issues 
of  fact,  and  though  we  might  send  an  issue  to  the  county  court 
for  trial,  that  might  furnish  a  necessity  for  bringing  the  case 
again  before  this  court,  and  thus  occasion  great  delay  and 
expense. 

In  our  opinion  the  better  practice  is  to  require  all  these  mat- 
ters to  be  introduced  and  determined  in  the  court  below,  and 
though  the  court  may  desire  to  stay  sentence,  that  need  not  pre* 
vent  them  from  settling  everything  needful  to  show  what  the 
proper  sentence  should  be,  before  sending  np  the  case  on  eaccep* 
tions. 

Another  reason  why  we  think  the  records  of  former  eonvic* 
tions  should  be  presented  in  the  county  court,  and  passed  upon 
there,  is  this  :  the  respondent  is  entitled  to  have  the  opinion  of 
the  county  court  upon  every  question  of  law  presented  by  his  case, 
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and  if  in  bis  favor,  the  decision  is  final,  as  the  state  can  not 
except,  but  if  the  state  are  allowed  in  this  court  to  introduce 
new  evidence,  and  have  this  court  pnss  upon  it,  this  right  is  lost 
to  the  respondent. 

We  are  of  opinion,  therefore,  that  these  records  should  have 
been  introduced  in  the  county  court,  and  tnat  we  ought  not  to 
receive  them  here,  but  as  the  counsel  for  the  state  might,  from 
what  was  said  in  State  v.  Freeman,  ubi  tup.,  have  supposed  they 
would  be  equally  available  here,  we  think  the  state  ought  not  to 
be  deprived  of  the  benefit  of  them. 

The  case  is  therefore  remanded  to  the  county  court  for  sen* 
tence,  where,  if  any  question  of  law  or  fact  arises  thereon,  it 
can  be  properly  tried. 


Jacob  Edgebton  v.  Enoch  Smith,  appellant. 
Jurisdiction.     Justice  of  the  Peace.     Recognisance. 

In  an  action  of  debt  upon  a  recognisance  in  the  usual  form  to  the  defendant 
for  the  costs  of  prosecution,  brought  to  recover  the  defendant's  costs 
in  the  original  action,  the  matter  in  demand,  as  respects  the  jurisdic- 
tion of  the  court,  is  the  amount  of  such  costs,  and  not  the  amount  of  the 
recognizance. 

Debt  on  a  recognizance,  brought  into  the  county  court  by 
appeal  from  the  judgment  of  a  justice  of  the  peace.  The  facts 
are  stated  in  the  opinion  of  the  court.  Upon  the  entry  of  the 
appeal  in  the  county  court,  the  defendant  demurred  specially  on 
the  ground  that  the  court  had  no  appellate  jurisdiction. 

The  county  court  at  the  March  Term,  1862,  Pjsck,  J.,  pre- 
siding, pro  forma  overruled  the  demurrer,  and  rendered  judg- 
ment for  the  plaintiff,  to  which  the  defendant  excepted. 
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B.  B.  Thrall,  for  the  defendant. 
J.  Front,  for  the  plaintiff. 

Aldis,  J.  This  is  an  action  of  debt  on  a  recognizance.  The 
recognizance  was  taken  before  the  county  clerk,  ia  the  sura  ot 
two  hundred  dollars,  upon  the  issuing  of  a  county  court  writ. 
It  is  in  the  form  as  expressed  in  the  statute,  "  that  the  plaintiff 
shall  prosecute  his  writ  to  effect,  and  shall  answer  all  damages, 
if  judgi  tent  be  rendered  against  him."  The  plaintiff  failed  in 
his  suit,  and  there  was  a  judgment  rendered  for  the  present 
plaintiff,  (the  then  defendant,)  for  his  costs.  The  costs  were 
assessed  by  the  court  at  thirty-two  dollars  and  sixty-six  cents, 
and  this  is  a  suit  brought  before  a  justice  of  the  peace  upon  the 
recognizance,  setting  forth  the  above  judgment  for  thirty-two 
dollars  and  sixty-six  cents  for  costs.  The  question  is  :  had  the 
justice  of  the  peace  jurisdiction  ? 

Justices  have  jurisdiction  where  the  matter  in  demand  does 
not  exceed  one  hundred  dollars.  Is  the  matter  in  demand  the 
amount  of  the  recognizance,  or  only  the  judgment  for  costs,  as 
stated  in  the  declaration  ? 

1.  If-  a  judgment  be  rendered  for  the  plaintiff  in  this  suit, 
it  must  be,  not  for  the  amount  of  the  recognizance,  but  for  the 
thirty-two  dollars  and  sixty-six  cents  costs  recovered  by  this 
plaintiff,  as  defendant  in  the  former  suit. 

2.  All  that  this  plaintiff  can  recover  is  the  former  judgment 
for  costs.  "  The  damages,"  which  the  defendant  was  recognized 
to  answer,  can  not  be  anything  more  or  other  than  the  costs  as 
taxed  in  that  suit  for  the  defendant.  These  were  there  ascer- 
tained, a  judgment  rendered  for  them,  and  that  judgment  is  set 
forth  in  this  declaration,  on  the  recognizance,  as  the  plaintiff's 
claim .  It  is  the  measure  and  extent  of  the  plaintiff 's  possible 
recovery  in  this  suit.  He  can  not  recover  more.  The  matter 
in  demand,  then,  in  substance,  must  be  less  than  one  hundred 
dollars. 

The  recognizance  is  not  like  a  recognizance  for  an  appeal 
from  a  justice,  or  for  a  review  under  our  old  practice,  where  the 
party  is  recognized  for  intervening  damages  ;  and  where,  there- 
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fore,  the  damages  are  open,  not*  limited  by  a  former  judgment, 
or  restricted  by  averments  in'the  declaration.  The  case  of  Clark 
v.  Campbell,  N.  Chip.  57,  is  relied  on  by  the  defendant ;  but  that 
was  where  the  recognizance  was  substantially  for  intervening 
damages.  The  chief  justice,  in  delivering  the  opinion  of  the 
court,  says  :  "  It  is  claimed  that  the  costs  are  legal  costs,  and 
are  capable  of  ascertainment  by  a  known  standard — the  fee  bill. 
But  this  is  not  so.  The  defendant,  on  the  plaintiff's  failing  to 
prosecute,  is  entitled  to  be  paid  for  his  time  spent  and  money 
expended  in  preparing  for  his  defence.  The  damages  are  wholly  ' 
at  large,  and  are  to  be  ascertained  by  assessment"  The  tenor 
of  the  opinion  throughout  favors  the  idea  that  when  the  damages 
and  costs  have  been  ascertained,  and  are  fixed,  and  are  set 
forth  in  the  declaration,  then  the  amount  of  such  judgment  f 
and  not  of  the  recognizance,  is  really  the  matter  in  demand. 
In  Southwick  et  al.  v.  Merrill,  3  Vt.  320,  which  was  an  action 
of  debt  on  a  judgment  for  five  hundred  and  sixty-three  dollars 
and  fifty  cents,  brought  in  the  county  court,  but  which  had  been 
reduced  on  the  record  by  an  endorsement  of  five  hundred  and 
thirty  three  dollars  and  eighty-six  cents,  so  as  to  bring  the  bal- 
ance below  one  hundred  dollars,  although  the  endorsement  was 
not  stated  in  the  declaration,  the  court  held  that  the  county  court 
had  no  jurisdiction,  and  dismissed  the  action.  Prentiss,  Ch.  J., 
in  delivering  the  opinion,  says:  "In  actions  on  penal  bonds,  as 
the  penalty  is  the  debt  at  law,  and  judgment  is  regularly  to  be 
entered  up  far  that,  the  question  of  jurisdiction  must  be  deter- 
mined by  the  amount  of  the  penalty,  without  regard  to  the 
damages  which  the  plaintiff  may  be  entitled  to  recover  on  the 
breaches  assigned.  And  in  all  cases  where,  by  the  rules  of 
pleading,  the  plaintiff,  in  the  form  of  action  he  adopts,  is  bound 
to  declare  for  the  original  amount  of  his  claim,  and  can  not 
demand  in  debt  or  damages,  according  to  the  nature  of  his  action, 
less,  it  is  immaterial,  as  to  the  question  of  jurisdiction,  what  is 
the  sum  actually  due."  It  is  quite  plain' that  in  debt  on  recog- 
nizance, to  recover  a  former  judgment  for  costs,  the  plaintiff  can 
not  only  demand  in  debt  the  sum  then  due,  but  by  averring  it 
in  his  declaration,  is  bound  to  prove  it,  and  can  not  recover 
more. 
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The  oM  mode  upon  all  penal  bonds  was  to  render  a  judgment 
for  the  penalty,  and  on  motion  to  chancer  the  bonds,-~«as  it  still 
the  case  upon  bonds  given  in  criminal  cases. 

But  we  are  not  aware  that  in  actions  of  debt  upon  recogni- 
zances for  costs,  it  has  ever  been  the  practice  to  render  a  judg- 
ment for  the  whole  amount  of  the  recognizance.  It  is  only  by 
holding  that  strictly  and  technically  the  recognizance  is  the  debt, 
that  we  can  say  that  it  is  the  matter  in  demand,  and  mnst  there- 
fore be  the  measure  of  jurisdiction.  We  do  not  deem  it  wise  to 
adhere  to  a  technicality,  which  is  not  and  can  not  be  true  in  fact, 
which  theoretically  makes  the  plaintiff's  claim  what  his  averments 
upon  the  record  deny  it  to  be,  and  what  he  can  not  be  permitted 
to  either  claim  or  prove ;  when  the  only  effect  of  adhering  to 
such  a  fiction  is  to  oblige  parties  to  resort  to  a  jurisdiction,  and 
to  incur  costs  and  expenses  which  the  law  never  intended  they 
should  be  burdened  with. 

The  tendency  of  the  decisions  in  this  state  has  been  to  conform 
the  practical  jurisdiction  of  our  courts  to  the  actual  claims  and 
rights  of  the  parties,  as  regulated  by  our  legislation ;  end  to 
incline  to  sustain  the  jurisdiction,  when  resorted  to  in  good  faith* 

The  case  oi  Hair  v.  Bell,  6  Vt.  33,  where  an  entire  contract 
for  work,  to  the  amount  of  one  hundred  and  eighty  dollars,  with 
averments  showing  the  amount  due  to  be  less  than  one  hundred 
dollars,  was  brought  before  a  justice ;  of  Bishop  v.  Warner,  22  Vt. 
591,  where  the  ad  damnum  exceeded  one  hundred  dollars,  but  the 
judgment  described  was  within  a  justice's  jurisdiction  ;  of  Park- 
hurst  v.  Spalding,  17  Vt.  527,  where  the  judgment  was  less  than 
one  hundred  dollars,  but  with  interest  would  exceed  one  hundred 
dollars,  and  the  ad  damnum  was  only  one  hundred  dollars,  and 
on  appeal  to  the  county  court  the  declaration  filed  there  claimed 
to  recover  only  the  debt  and  not  damages  or  interest,  show  how 
the  forms  of  proceedings  give  way  to  the  actual  claims  of  the 
parties  in  determining  the  question  of  jurisdiction. 

In  this  case  we  think  the  justice  had  jurisdiction,  and  the 
judgment  of  the  county  court  is  affirmed. 
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▲  simple  affirmation  is  not  a  warranty,  unless  it  was  so  intended  and  under- 
stood by  the  parties;  and  whether  such  was  the  iptent  and  understanding  is 
a  question  of  feet. 

Cn  the  case  of  a  written  contract  of  sale,  containing  no  warranty,  parol  evi- 
dence is  inadmissible  to  prove  a  warranty  in  connection  with  the  sale. 

The  mere  fact  that  a  vendor  made  fraudulent  representations  respecting  the 
article  sold,  and  that  the  purchaser  relied  thereon,  is  not  sufficient  to  sustain 
an  action  on  the  case  against  the  vendor  for  such  false  representations.  It 
must  also  appear  that  the  vendor  knew  they  were  false. 

Cash  for  the  breach  of  a  warranty  in  the  sale  of  a  patent 
right  for  "  S.  P.  Francisco's  celebrated  Atmospheric  Butter 
Churn,"  and  also  for  false  representations  in  making  such  sale. 
The  action  was  referred,  and  the  referees  reported  as  follows  : 

"  We  find  that  previous  to  July  10th,  1854,  the  defendant  was 
the  owner  of  a  potent  right,  known  as  S»  P.  Francisco's  Atmos- 
pheric Butter  Churn  ;  that  about  this  time  the  plaintiffs  entered 
into  a  negotiation  with  the  defendant  fbr^the  purchase  of  an 
interest  in  such  patent  in  and  for  the  county  of  Orange,  in  this 
state,  and  that  in  such  negotiation  between  the  parties,  the  defen- 
dant made  extravagant  representations  of  the  superiority  of  this 
churn  to  all  others  in  use ;  that  it  was  a  valuable  and  useful 
invention ;  that  it  was  in  great  demand,  and  was  fast  coming 
into  general  use.  These  representations  were  made  verbally, 
as  well  as  by  a  printed  circular,  in  the  following  words  : 

4 100  Dollars  Reward  ! — Will  be  paid  for  the  production 
of  a  churn  superior  to  S .  F.  Francisco's  celebrated  Atmospheric 
Butter  Churn,  which,  from  its  peculiar  build  and  simple  con- 
struction, makes  a  very  cheap  and  durable  machine,  obviating 
all  objections  to  complicated  and  expensive  churns.  This  scien- 
tific churn  has  not  an  equal  for  making  and  gathering  butter,  in 
quality  or  time,  as  we  can  make  hard  and  sweet  butter  in  one- 
eighth  of  the  time  usually  spent  in  churning.  The  patentee  and 
his  agent  are  in  possession  of  medals,  premiums,  and  certifi- 
cates, received  at  the  different  state  and  county  fairs,  mechanical 
37 
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institutions,  c\c,  sufficient  to  satisfy  all  in  regard  to  the  charac- 
ter of  this  churn,  which  tor  durability,  convenience,  economy 
and  practical  utility,  cannot  be  surpassed,  and  we  defy  the  world 
for  an  equal.  This  purely  scientific,  labor-saving  machine  has 
been  examined  by  most  of  our  scienific  and  practical  dairy-men, 
who  all  admit  that  iu  this  churn  is  all  that  is  required.  This 
churn  received  the  first  premium  at  the  receut  New  York  state 
fair,  held  at  Saratoga.  Also,  at  the  hurt  Rutland  Count}  fair. 
We  would  therefore  iuviteall  persons  interested  in  improvements 
to  call  and  examine  this  churn. 

And  as  there  is  money  to  be  made  by  manufacturing,  selling 
and  using  the  above  churn,  we  invite  the  attention  of  all,  and 
especially  those  wishing  to  enlist  in  a  profitable  business.  The 
undersigned  having  purchased  the  right  of  the  state  of  Vermont, 
are  prepared  to  sell  county  or  towu  rights,  on  favorable  terms. 
Communications  should  be  addressed  to 

JO  HATH  AN  B.  CLARK,  Danby,  Vt 
GEORGE  WILLARD,  Pawlet. 

The  churn  and  the  proprietors  can  be  seen,  for  a  few  days, 
at / 

We  further  find  that  prior  to  the  purchase  of  this  right  from 
the  defendant,  neither  of  the  plaintiffs  had  seen,  or  were  permit- 
ted to  see,  the  operations  of  this  churn,  except  upon  water,  and 
that  the  plaintiffs,  relying  upon  the  aforesaid  representations  of 
the  defendant,  on  the  10th  day  of  July,  1854,  did  purchase  of 
the  defendant  the  right  io  make,  use  and  vend  the  said  churns  in 
Orange  county,  and  took  a  conveyance  therefor  from  the  defen- 
dant, and  paid  him  theref'  r  on  the  day  of  said  conveyance  the 
sum  of  three  hundred,  dollars.  This  conveyance  contained  no 
warranty,  nor  any  represeutatious  in  regard  to  the  value  or 
excellence  of  the  churn,  oi  the  patent  right. 

We  further  find  that  all  the  aforesaid  representations  of  the 
defendant  to  the  plaintiffs,  as  to  the  qualities  and  utility  of  said 
churn,  were  untrue  and  talse,and  that  it  was  not  io  great  demand 
and  coming  into  general  use,  and  that  the  same  was  and  is  of  no 
value. 

We  further  find  that  after  the  plaintiffs  found  that  the  said 
patent  was  of  no  value,  they  ceased  all  efforts  to  sell  and  dis- 
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pose  of  the  same,  but  soon  thereafter  made  known  to  the  defen- 
dant that  thej  had  been  deceived  by  bim  about  the  said  patent, 
and  offered  to  re-convey  the  whole  right  to  him,  and  requested 
him,  the  said  defendant,  to  pay  back  to  them,  the  said  plaintiffs, 
the  money  they  had  so  paid  to  him  for  said  right,  but  the  defen- 
dant declined  to  take  a  re-conveyance,  or  to  pay  back  the  money 
as  requested. 

If  from  the  foregoing  facts  the  plaintiffs  are  entitled  to 
recover,  we  find  for  the  plaintiffs  to  recover  of  the  defendant 
three  hundred  dollars  and  the  interest  from  the  10th  day  of  July 
1854,  to  the  10th  day  of  September,  18C0.  But  if  the  plain- 
tiffs are  not  entitled  to  recover,  then  we  find  for  the  defendant  to 
recover  his  costs." 

Upon  this  report  the  county  court,  at  the  March  Term,  1862, 
Peck,  J.,  presiding,  pro  forma  rendered  a  judgment  for  the 
plaintiffs,  for  the  sum  named  in  the  report,  to  which  the  defen- 
dant excepted. 

J.  B.  Bromley  and  E.  Edgerton,  for  the  defendant. 

Spencer  Green  and  E.  N.  Briggs,  for  the  plaintiffs. 

Peck,  J.  The  question  principally  discussed  in  this  case  is, 
whether,  upon  the  facts  reported  by  the  referees,  the  plaintiffs 
are  entitled  to  recover.  It  appears  by  the  report,  in  connection 
•  with  the  written  assignment  or  transfer  from  the  defendant  to 
the  plaintiff*,  that  on  the  19th  June,  1849,  letters  patent  were 
granted  to  Samuel  P.  Francisco  for  certain  improvements  in 
atmospheric  churns  ;  that  at  the  time  of  the  sale  in  question  the 
defendant  owned  the  right  under  that  patent  for  the  state  of 
Vermont ;  that  on  the  tenth  day  of  July,  1854,  the  defendant 
sold  his  right  for  the  county  of  Orange,  and  made  a  written 
transfer  of  it  to  the  plaintiffs,  by  an  instrument,  a  copy  of  which 
is  annexed  to  the  report.  No  question  is  made  as  to  the  validity 
of  the  patent,  or  as  to  the  defendant's  titie.  The  referees  find 
that  at  the  time  of  the  sale  in  the  negotiation,  "  the  defendant 
made  extravagant  representations  of  the  superiority  of  this 
churn  to  all  others  in  use,  that  it  was  a  valuable  and  useful 
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invention,  that  it  was  in  great  demand,  and  fast  coming  into 
general  use ;"  that  these  representations  were  made  verballj,  a* 
well  as  b j  a  printed  circular,  annexed  to  the  report.  On  look- 
ing at  this  circular  we  find  various  representations  of  the  com* 
parative  excellencies  of  this  churn,  and  its  superiority  over  all 
others  ;  some  of  which  are  of  rather  a  general  character.  Per* 
haps  the  most  prominent  and  pointed  among  these  representa- 
tions, found  to  be  untrue,  is  the  one  in  these  words  :  "  This 
scientific  churn  has  not  an  equal  for  making  and  gathering  butter 
in  quality  or  time,  as  we  can  make  hard  and  sweet  butter  in  one- 
eighth  of  the  time  usually  spent  in  churning/'  There  is  also  a 
representation  as  to  its  having  taken  the  premium  at  various 
agricultural  fairs,  which  for  aught  that  appears  was  true.  The 
referees  find  that  all  the  representations  as  to  the  qualities  and 
utility  of  the  churn  were  false,  and  that  it  was  not  in  great 
demand  and  coming  into  general  use,  and  that  the  same  is  and 
was  of  no  value ;  that  prior  to  the  purchase,  "  neither  of  the 
plaintiffs  had  seen,  or  were  permitted  to  see  the  operation  of  the 
churn,  except  upon  water,"  and  that  the  plaintiffs  made  the  pur- 
chase relying  on  the  representations  of  the  defendant.  No  war- 
ranty by  the  defendant  appears,  unless  such  is  the  necessary 
legal  effect  of  the  representations.  It  is  claimed  by  the  plaintiffs* 
counsel  that  such  is  the  legal  effect.  But  a  simple  affirmation  is 
not  a  warranty,  unless  it  is  so  intended  and  understood  by  the 
parties,  and  whether  such  was  the  intent  and  understanding  is 
a  fact  to  be  found  by  the  triers  of  the  facts.  Where  an  affirm- 
ation is  so  found  to  have  been  mutually  understood  by  the  buyer 
and  seller  as  a  warranty,  it  is  a  part  of  the  contract,  a  binding 
engagement,  which  obliges  the  seller  to  make  it  good,  whether 
he  did  or  did  not  know  that  it  was  untrue.  But  if  not  under- 
stood at  the  time  by  the  parties  as  a  warranty,  it  is  no  part  of 
the  contract,  although  it  may  have  been  one  of  the  inducements 
that  influenced  the  purchaser  to  enter  into  the  contract.  In 
such  case  the  seller  is  not  liable  merely  from  the  met  that  the 
representation  is  false,  as  in  caso  of  a  warranty  he  would  be, 
but  it  must  also  be  shown  that  the  seller  knew  it  to  be  false. 
The  sense  in  which  the  affirmation  is  understood  by  the  parties 
is  therefore  very  material  to  their  rights,  aa  on>  that,  in  tie 
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absence  of  fraud,  depends  the  liability  of  the  seller,  when  the 
representation  turns  out  to  have  been  untrue.  Before  the  court 
can  pronounce  a  simple  affirmation  a  warranty,  it  must  be  found 
by  the  triers  of  fact  that  it  was  so  understood  by  the  parties. 
This  principle  was  recognized  in  Beeman  v.  Buck,  8  Vt.  53, 
and  expressly  so  decided  in  Foster  v.  The  Estate  of  Cadwell,  18 
Vt.  176.  In  that  case  the  proof  was  that  at  the  time  of  the  sale 
the  seller  was  enquired  of  by  the  plaintiff  if  the  sheep  were 
sound  and  free  from  the  foot  rot,  and  he  replied,  "  they  are 
soond  and  free  from  the  foot  rot."  There  was  nothing  in  the 
case  in  any  way  qualifying  this  explicit  representation.  The 
county  court  charged  the  jmy  that  if  they  found  the  represent- 
ation as  the  witness  testified,  it  would  amount  to  a  warranty. 
The  supreme  court  reversed  the  judgment,  on  the  ground  that 
the  representation  was  not  in  legal  effect  a  warranty ;  and  held 
that  it  should  have  been  left  to  the  jury  to  find  whether  the  par* 
ties  mutually  understood  it  as  a  warranty,  and  also  held  that 
unless  the  jury  so  found,  it  was  not  a  warranty,  and  would  not 
make  the  defendant  liable,  unless  he  knew  at  the  time  of  the 
sale  that  the  representation  was  false. 

Jones  v.  Bright,  5  Bing.  533,  (15  Eng.  Com.  L.  529,)  is  cited 
by  the  plaintiffs'  counsel  to  show  that  the  representations  in  this 
case  amount  to  a  warranty,  or  that  a  warranty  is  implied.  That 
case,  as  to  some  of  the  principles  therein  laid  down,  has  been 
questioned  in  subsequent  cases.  But  that  case  differs  from  this, 
and  is  not  an  authority  to  the  extent  claimed.  In  that  case  the 
plaintiff  applied  to  the  defendant,  aud  informed  him  he  was  in 
want  of  some  copper  to  sheathe  a  vessel,  and  the  defendant 
replied,  "  I  will  supply  you  well."  The  copper  was  not  then 
examined,  selected,  or  delivered,  nor  does  it  appear  that  the 
plaintiff  saw  it.  It  was  afterwards  taken  by  the  plaintiff's  ship- 
builder. The  contract  was  an  executory  contract,  and  not  a  sale 
•on  inspection  at  the  time  of  the  alleged  warranty.  Besides,  the 
declaration  alleged,  and  so  was  the  proof,  that  the  defendant  was 
a  manufacturer  of  the  article.  Some  of  the  court  held  that 
there  was  an  express  warranty,  but  the  case  turned  mainly  on 
the  distinction  between  a  mere  seller,  and  a  manufacturer  of  an 
article,  who  sells  his  own  manufacture,  the  court  holding  that 
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in  case  of  the  latter  there  was  an  implied  warranty  that  the 
article  manufactured  and  sold  by  him  was  fit  for  the  use  for 
which  he  knew  it  was  purchased.  The  case  at  bar  is  not  the 
case  of  the  salo  of  an  article  manufactured  by  the  seller,  it  is 
the  sale  of  a  right  to  manufacture  an  article  under  a  patent* 
Nor  is  the  seller  tho  patentee ;  he  sells  a  right  which  he  has 
purchased.  It  is  impossible  to  put  the  case  at  bar  upon  the 
ground  of  an  express  warranty. 

In  addition  to  the  reasons  already  given,  the  contract  is  in 
writing,  containing  no  warranty,  and  the  written  contract 
excludes  parol  proof  of  a  warranty.  If  any  authority  need  be 
referred  to  for  this  proposition,  Reed  v.  Woody  9  Vt.  285,  is  a 
strong  case  illustrative  of  the  principle.  In  that  ease  it  was 
decided  that  a  common  bill  of  sale  excluded  parol  proof  of  a 
warranty.  That  was  the  sale  of  somo  hides  in  a  package, 
lashed  together  with  a  rope.  The  proof  was  that  the  seller 
would  not  allow  the  package  to  be  opened,  but  represented  it 
to  be  a  lot  of  good  bides,  and  that  the  purchaser,  upon  being 
assured  they  were  good,  concluded  to  take  them  ;  and  that  the 
hides,  on  being  opened  afterwards,  turned  out  to  have  boen  so 
injured  at  the  time  of  sale  as  to  be  worthless.  The  court  held 
that  the  bill  of  sale  excluded  the  parol  evidence  to  prove  a  war- 
ranty, and  said  that  the  evidence  had  no  tendency  to  show  fraud 
or  deceit.  ► 

For  both  reasons  the  plaintiff  ean  not  recover  in  this  case 
upon  the  ground  of  a  warranty,  first,  because  the  facts  reported 
do  not  amount  in  law  to  a  warranty,  and  secondly,  because  it  is 
not  competent  to  add  a  warranty  by  parol  evidence  to  the  written 
contract. 

2.  The  action  can  not  be  sustained  on  the  ground  of  fraud 
There  is  no  finding  by  the  referees  that  the  defendant  knew  that 
his  representations  were  false.  For  aught  that  appears  the 
defendant  made  the  representations  in  good  faith,  believing  them 
to  be  true.  It  is  urged  that  the  report  finds  that  the  plaintiffs 
relied  on  the  representations,  supposing  them  to  be  true.  This 
is  necessary  in  all  cases,  in  order  to  sustain  an  action  for  fraud- 
ulent representations ;  but  it  is  not  enough  ;  it  must  also  appear 
that  the  seller  knew  the  representations  to  be  false.     It  it  insisted 
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that  the  statement  in  the  report  that  "  neither  of  the  plaintiffs 
had  seeu,  or  were  permitted  to  see,  the  operation  of  the  churn, 
except  upon  water,"  is  sufficient  to  show  fraud.  It  is  true  that  if 
the  defendant  used  any  art  or  contrivance  to  prevent  the  plnintifls 
from  testing  the  truth  of  the  defendant's  representations,  it  would 
tend  to  show  frauds,  as  it  would  tend  to  show  that  he  knew  bis 
affirmations  were  false.  But  even  if  we  could  infer  from  this 
statement  of  tho  referees  that  the  defendant  resorted  to  some 
means  to  prevent  the  plaintiffs  from  further  testing  the  churn,  it 
would  be  but  evidence  of  fraud,  but  by  no  means  conclusive  ; 
and  if  the  referees  could  not  find  the  scienter  with  all  the  evi- 
dence aud  circumstances  before  them,  it  would  be  dangerous  for 
the  court  to  infer  it  from  this  naked  general  statement.  It  is 
not  so  strong  evidence  of  fraud  as  existed  in  Reed  v.  Wood, 
above  referred  to,  in  which  it  appeared  the  seller  refused  to  have 
the  package  of  hides  opened  ;  and  ia  that  case  the  court  say 
the  evidence  had  no  tendency  to  show  fraud.  In  this  case  it  is 
enough  to  say  that  what  is  found  by  the  referees  is  not  sufficient 
to  constitute  fraud  in  law,  or  to  warrant  the  court  in  inferring 
fraud. 

As  the  case  shows  neither  a  warranty  nor  fraud  in  the  sale, 
the  judgment  of  the  county  court  is  reversed,  and  judgment 
rendered  for  the  defendant. 
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State  o*  Vermont  v.  Sylvester  Fishbk.# 

Intoxieatmg  Ztyuor.     Evidence. 

Under  the  law  regulating  the  sale  of  intoxicating  liquor,  a  town  liquor  agent 
1b  not  authorized  to  sell  such  liquor,  except  upon  an  application  for  it  for 
an  authorized  purpose,  and  upon  a  represtiitation'reasoiiabry  Inducing  Hw 
belief  tfyitit  Is  wanted  for  soon  purpose  only. 

If  thelagent  sell  liquor  without  stfch  an  application  and  representation,  and 
without  any  inquiry,  or  use  of  other  means  to.  ascertain,  for  what  purpose 
it  Is  wanted,  and  In  fact  it  Is  procured  and  used  for  drink,  and  not  for  an 
'authorized  purpose,  'he  isiuflty  of  a  violation  of  the  law,  as  much  so  as  If 
he  were  not  agent. 

In  a  prosecution  against  a  town  agent  for  the  .sale  of  liquor  under  suck  dr- 
•eumstances,  evidence  is  inadmissible  to  prove  his  general  reputation  for 
prudence  and  caution  in  the  discharge  of  his  duties  as  agent 

Complaint  for  Belling  intoxicating  liquor  contrary  to  law. 
Trial  by  jury  at  the  December  Term,  1861,  Pierpoikt,  J.f  pre- 
siding. 

It  was  admitted  that  the  respondent,  on  or  about  the  first  day 
of  April,  1860,  was  duly  appointed  agent  to  sell  intoxicating 
liquor  in  the  town  of  Ripton,  and  was  acting  as  such  agent  at 
the  time  of  the  sales  complained  of  and  proved  on  this  triaL 

The  prosecution  introduced  the  following  testimony : 

John  Bailet — "  I  bought  intoxicating  liquor  of  the  respon- 
dent four  or  five  times,  a  pint  at  a  time,  and  for  lawful  uses  in 
all  instances  except,  two  ;  and  in  those  two  I  bought  it  to  drink ; 
in  one  of  the  two,  nothing  was  said  by  Fisher  about  the  use  I 
intended  to  make  of  it;  in  the  other,  Fisher  asked  what  I 
wanted  it  for,  and  I  replied  that  I  wanted  it  to  drink  ;  when 
Fisher  said  he  did  not  care  about  people's  drinking,  if  they  did 
not  get  drunk." 

Mtron  Pagb — "  I  bought  intoxicating  liquor  of  the  respon- 
dent four  or  five  times ;  the  first  time  of  Fisher's  son ;  don't 
know  that  he  asked  me  what  I  wanted  it  for ;   think  he  did  not. 

♦This  case  was  decided  at  the'JanuarylTerm,  1863,  in  Addison  county,  but 
the  papers  in  the  case  were  not  received  by  the  reporter  in  season  to  have  it 
appear  among  the  cases  of  that  term. 
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I  bought  at  two  other  times,  a  pint  at  a  time,  and  Fisher  did  not 
ask  what  I  wanted  it  for,  and  at  one  time  a  gallon.  When  I 
bought  the  gallon  he  hesitated  about  letting  me  have  so  much  ; 
I  told  him  I  wanted  it  tc  use,  and  did  not  want  to  be  coming  for 
a  pint  at  a  time.  I  don't  know  that  hebasked  me  in  any  instance 
what  I  wanted  the  liquor  for  ;  think  he  did  not ;  once  he  asked 
if  I  was  sick,  and  I  told  him  t  was  not,  but  expected  to  be.  I 
got  the  liquor  every  time  to  drink,  or  for  men  in  my  employ  to 
drink.  I  did  not  get  any  of  it  for  medicine,  or  profess  to  Fisher 
that  I  wanted  it  for  medicine,  and  did  not  want  it  for  that  use, 
as  I  was  in  good  health." 

David  C.  Sherman — "  Got  intoxicating  liquor  of  the  respon- 
dent three  or  four  times,  a  pint  at  a  time  ;  think  Fisher  did  not 
ask  either  time  what  I  wanted  it  for.  I  was  in  good  health  and 
did  not  want  it  for  medicine,  or  intimate  to  Fisher  that  I  wanted 
it  for  any  other  purpose  than  to  drink  ;  did  get  it  to  drink  each 
time.  Afterwards  I  tried  to  buy  two  quarts,  and  Fisher  refused 
to  let  me  have  it." 

Archibald  Platt — "  Bought  of  Fishef  two  pints  of  intoxi- 
cating liquor,  a  pint  at  a  time.  The  first  time  he  did  not 
ask  what  I  wanted  it  for,  cor  did  I  tell  him ;  the  next  time 
he  asked  if  I  was  sick,  and  I  replied  that  I  was  fc  sick  of  the 
world.'  I  was  in  good  health  both  times,  and  did  not  want 
the  liquor  for  medicine,  or  so  represent,  but  got  it  to  drink  each 
time.0 

The  respondent  called  Bradford  Ripley,  who  testified  as  fol- 
lows : 

"I  lived  with  Fisher,  and  was  present  when  Myron  Page 
came  for  a  gallon  of  liquor.  Fisher  hebitated  about  letting  him 
have  what  he  wanted ;  asked  me  what  kind  of  a  man  Page 
was,  and  requested  me  to  talk  with  him.  I  took  Page  aside 
and  talked  with  him.  I  had  lived  with  him  a  good  deal,  and 
knew  that  there  was  sickness  in  the  family.  Page  said  he  must 
have  the  liquor,  that  he  was  obliged  to  have  it,  and  did  not 
want  to  come  for  a  pint  at  a  time,  as  he  lived  some  ways  off. 
I  communicated  what  he  said  to  Fisher,  and  told  the  latter  I 
thought  he  had  better  let  Page  have  the  liquor.    Page  did  not 
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profess  to  me  or  Fisher  that  he  wanted  it  for  medicine,  I  am 
Fisher's  son-in-law." 

The  respondent  introduced  two  other  witnesses,  who  tec ti Bed 
as  to  their  personal  knowledge  of  the  wisdom  and  discretion  of 
Fisher  in  makiog  sales,  and  offered  to  prove  his  general  reputa- 
tion in  the  community  where  he  lived  for  prudeuce  and  caution 
in  the  discharge  of  his  duties  as  agent ;  but  the  court  excluded 
the  evidence,  to  which  decision  exception  was  taken. 

The  respondent  also  offered  to  show  that  all  the  witnesses  on 
the  part  of  the  prosecution  were  temperate  men,  not  addicted  to 
intoxication  ;  but  the  court  rejected  the  evidence,  to  which  excep- 
tion was  taken. 

This  was  all  the  evidence  in  the  case. 

The  respondent  requested  the  court  to  charge  the  jury : 

1st.  That  the  legislature  having  pointed  out  no  mode  by 
which  the  agent  is  to  ascortain  whether  an  applicant  wants  liquor 
for  legitimate  purposes,  the  agent  can  not  be  held  liable  so  long 
as  ho  acts  in  good  faith,  though  it  should  appear  that  he  is  care* 
less  and  negligent,  and  does  not  always  inquire  of  purchasers 
what  their  purpose  is. 

2nd.  That  an  application,  by  a  temperate  householder,  for 
small  quantities  of  liquor,  such  as  are  commonly  used  in  temperate 
families,  ought  not  to  excite  any  suspicion,  and  that  the  agent 
would  be  justified  in  supposing  it  to  be  wanted  for  a  lawful  pur- 
pose, and  would  not  be  bound  to  make  inquiries  as  to  the  use 
intended  to  be  made  of  the  liquor,  when  he  believes  the  appli- 
cant wants  it  for  a  lawful  purpose. 

3rd.  That  every  presumption  ought  to  be  made  in  favor  of 
the  agent ;  that  if  any  doubt  remains,  the  respondent  should  be 
acquitted  ;  and  that  the  jury  must  be  satisfied  that  the  respondent 
intended  to  violate  the  law. 

But  the  court  declined  so  to  charge  the  jury,  but  did  charge 
them: 

That  an  agent  appointed  to  sell  intoxicating  liquor  under  the 
statute,  is  liable  to  prosecution  if  he  knowingly  sell  it  for  any 
other  uses  than  those  pointed  out  and  authorized  by  the  statute, 
and  is  not  protected  by  his  license  in  selling  for  any  other  par* 
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pose  ;  that  a  town  agent  appointed  for  such  purpose  should  be 
held  strictly  to  an  honest  and  faithful  discharge  of  the  trust 
reposed  in  him  ;  that  he  is  bound  to  exercise  reasonable  caution 
and  diligence  to  ascertain  the  purpose  for  which  the  liquor  is 
designed  ;  that  if  in  the  exercise  of  such  caution,  he  is  deceived 
by  the  applicant's  lying  to  him,  or  by  other  means  he  is  induced 
to  believe,  and  does  honestly  believe  that  the  liquor  is  wanted  for 
a  purpose  contemplated  by  the  statute,  and  he  sells  it  in  good 
faith,  he  would  not  be  liable  for  the  penalty,  even  though  the 
liquor  was  procured  for  a  purpose  not  so  contemplated  ;  but  that 
if  such  agent  sells  liquor  without  knowing,  or  having  any  suffi-  • 
cient  reason  to  believe,  that  it  is  wanted  for  any  of  the  purposes 
allowed  by  the  statute,  and  without  inquiring,  or  resorting  to 
any  other  means  to  ascertain,  for  what  purpose  it  is  wanted,  he 
would  be  liable,  if  the  liquor  sold  was  procured  and  used  for 
other  purposes  than  those  named  in  the  statute  ;  that  if  in  this 
case  the  jury  were  satisfied  that  the  respondent  exercised  rea- 
sonable caution,  and  acted  in  good  faith,  he  should  be  acquitted ; 
but  that  if,  on  the  other  hand,  they  were  satisfied  beyond  a  rea- 
sonable doubt  that  he  did  not  exercise  such  caution,  and  sold  the 
liquor  without  knowing  the  purpose  for  which  it  was  to  be 
used,  and  without  any  reason  to  believe  it  was  to  be  used 
for  any  of  the  purposes  named  in  the  statute,  and  without  tak- 
ing any  means  to  ascertain  whether  it  was  to  be  so  used,  or 
knowing  it  was  not  to  be  used  for  such  purposes,  and  the  liquor 
was  procured  and  used  for  other  purposes  than  those  named,  it 
would  be  their  duty  to  find  him  guilty. 

To  the  rulings  of  the  court,  their  refusal  to  charge  as 
requested,  and  to  the  charge  as  given,  the  respondent  excepted. 

A.  P.  Tupper  and  J.  Prouiy  for  the  respondent . 

W.  F.  Batcom,  state's  attorney,  and  J.  W.  Stewatt,  for  the 
prosecution. 

Babrstt,  J.  The  statute,  for  the  violation  of  which  this 
prosecution  was  instituted,  prohibits  any  sale  or  furnishing  of 
intoxicating  liquors;    with    provisions  by   which,   for   certain 
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specified  purposes,   thej   may  be  sold  without   incurring  the 
penalties. 

It  has  been  decided  that  it  is  not  necessary  for  the  prosecu* 
tion  to  prove  that  the  respondent  had  not  lawful  authority  to 
sell,  that  the  fact  of  having  such  authority  is  matter  of  defence, 
after  the  fact  of  selling  has  been  proved.  It  is  obvious  that, 
in  order  to  constitute  a  defence,  the  necessary  lawful  authority 
implies  not  only  the  holding  of  the  office  of  town  agent,  but 
that  the  acts  complained  of  were  such  as  the  statute  permits. 
It  may  be  true  that,  when  the  fact  is  admitted  or  proved  of  the 
respondent's  having  such  agency  at  the  time  those  acts  were 
done,  the  presumption  would  arise  that  they  were  lawfully 
done.  But  such  presumption  may  be  met  by  evidence  tending  to 
show  that  they  were  not  done  for  any  of  the  purposes  permitted 
by  the  statute.  If  not  so  done,  then  the  defence  would  fail, 
unless  it  should  appear  that  the  respondent  acted  upon  war* 
rantable  grounds,  and  in  good  faith,  in  reference  to  the  purposes 
for  which  the  law  permits  him  to  make^ sales  of  intoxicating 
liquors. 

Section  3  of  the  act  of  1855  contemplates  that  the  agent  may 
be  imposed  upon  by  false  representations,  as  to  the  purpose  for 
which  the  liquor  applied  for  is  intended  to  be  used,  and  guards* 
by  penalty,  against  the  attempt  to  practice  it.  But  nowhere 
does  the  statute  upon  this  subject  countenance  the  idea,  that  the 
agent  may  sell  for  other  than  the  permitted  purposes,  where 
there  is  not  only  no  representation  that  liquors  are  wanted  foa 
any  of  those  purposes,  but  nothing  is  said  or  done  having  a 
tendency  to  induce  the  agent  to  suppose  so 

The  fact  that  purchasers  are  respectable  and  temperate  men, 
and  nevor  get  intoxicated*  can  not  bear  oa  the  purpose  for  which 
they  may  want  to  purchase  liquor ;  for  such  men  are  as  likely 
to  want  it  to  drink,  when  well,  as  to  use  it  for  any  of  the  per- 
mitted purposes. 

In  the  present  case  there  is  no  evidence  tending  to  show  that 
any  one  represented,  or  pretended,  or  in  any  way  gave  the 
respondent  to  understand  that  the  liquor  was  wanted  for  any 
of  the  purposes  for  which  he  was  authorized  to  sell  it ;  but 
the  evidence  tends  to  show  that  he  was  either  directly  told,  of 
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left  reasonably  to  infer,  thai  it  was  wanted  for  the  purpose  of 
drinking,  and  not  "  for  medicinal,  chemical  or  mechanical  pur- 
poses only" 

Under  the  structure  and  provisions  of  the  statute,  having 
reference  particularly  to  sections  1,  3  and  5,  of  the  act  of  1852, 
and  section  3  of  No.  2,  act  of  1855,  the  true  view  seems  to  be, 
that  it  is  incumbent  on  the  agent  to  sell  no  liquor  unless  upon 
an  application  for  it  for  an  authorized  purpose,  and  upon  a  rep- 
resentation reasonably  inducing  the  belief  that  it  is  wanted  for 
such  purpose  only  ;  that  if  he  takes  upon  himself  to  sell  without 
such  application  and  representation,  and  without  any  inquiry, 
and  in  fact  the  liquor  is  wanted  and  used  for  drink,  and  not  for 
such  lawful  purpose,  he  would  be  guilty  of  a  violation  of  the 
law,  as  much  so  as  if  he  were  not  agent.  If  there  is  no  such 
application  and  representation,  he  has  nothing  before  him  tend- 
ing to  constitute  a  case  within  the  lawful  scope  of  his  juris* 
diction  as  agent,  and  therefore  should  properly  be  left  to  the 
hazard  of  falling  outside  of  the  protection  of  the  law. 

This  case  can  not  properly  be  regarded  as  standing  upon  the 
same  principle  as  some  of  the  common  law  crimes,  in  which 
guilty  knowledge  is  essential.  The  law  in  this  case  charges  the 
agent  with  an  affirmative  duty,  to  sell  for  the  specified  purposes 
only ;  and  it  seeks  to  protect  him  from  being  imposed  upon  by 
false  representations  as  to  such  purposes.  If  no  representations 
are  made,  and  nothing  is  done  tending  to  impose  on  him  a  false 
belief,  and  without  any  inquiry,  or  reason  for  believing  that  the 
liquo?  is  wanted  for  a  lawful  purpose,  he  makes  a  sale,  he  stands 
chargeable  with  a  guilty  ignorance, — a  guilty  negligence,  which 
should  preclude  him  from  official  protection.  The  principle  of 
Adams  v.  Nichols,  1  Aik.  316,  cited  by  counsel  for  the  respon- 
dent, though  a  civil  case,  seems  to  countenance  this  view. 

The  evidence  offered  as  to  the  reputation  of  the  respondent, 
seems  to  us  to  have  no  pertinency  to  the  case,  as  made  by  the 
other  evidence.  If  there  had  been  some  evidence  tending  to  * 
show  that  the  respondent  had  been  misled,  and  the  question  had 
properly  arisen,  whether  he  had  exercised  due  caution  and  pru- 
dence, and  the  requisite  good  faith,  it  might  possibly  have  merited 
a  different  consideration. 
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Id  thus  presenting  our  views,  it  has  been  assumed,  (though 
the  papers  furnished  do  not  show,)  that  the  jury  found  the 
respondent  guilty  for  only  such  instances  of  selling  as  the  evi- 
dence showed  to  be  for  unlaw  ul  purposes. 

On  the  whole,  we  think  the  county  court  gave  a  charge  to  the 
jury  that  is  sound  in  its  law,  salutary  in  its  morality,  and  called 
for  by  the  state  of  the  evidence. 

The  defendant  takes  nothing  by  his  exceptions,  and  the  judg- 
ment  is  affirmed,  with  costs.  * 


John  Gleason  v.  William  H.  B.  Owen. 
Trover.     Deed.     Mortgage. 

6.  executed  two  notes,  and  a  mortgage  to  secure  the  same,  to  E.  &  H.,  who 
transferred  the  notes  and"  delivered  the  mortgage  deed  to  the  defendant. 
The  defendant  afterwards,  but  before  any  written  assignment  of  the  mort- 
gage had  been  made  to  him  by  E.  &  H.,  sold  and  transferred  the  notes  to 
the  plaintiff,  and  agreed  to  get  the  mortgage  deed,  (which  was  then  in  the 
hands  of  another  person,  bat  subject  to  the  defendant's  order  at  any  time,) 
and  deliver  it  to  the  plaintiff.  This  the  defendant  afterwards  refused  to  do. 
Held,  that  the  plaintiff  could  maintain  trover  for  the  mortgage  deed. 

Held,  also,  that  trover  would  lie  notwithstanding  the  defendant  claimed 
that  the  transaction  between  him  and  the  plaintiff  was  a  payment,  and  not 
a  purchase  of  the  notes,  and  that  he  should  cancel  the  mortgage  deed,  but 
would  not  assign  it. 

Trover  for  the  alleged  wrongful  conversion  by  the  defendant 
of  a  certain  mortgage  deed,  the  property  of  the  plaintiff.  The 
conversion  was  laid  on  the  12th  of  February,  18G2.  Plea,  not 
guilty,  and  trial  by  the  court  at  the  September  Term,  1862, 
Kellogg,  J.,  presiding. 

Tho  mortgage  deed  which  was  the  subject  of  the  action,  bore 
date  on  the  5th  April,  1859,  and  was  duly  executed  by  Michael 
Gleason  to  Melzer  Edson   and  6.  P.  Hannum,   to   secure   the 
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payment  of  two  promissory  notes  therein  described.  On  the 
trial  the  notes  were  produced  and  used  as  evidence  by  the  plain- 
tiff, and  the  mortgage  deed  was  produced  and  used  as  evidence 
by  the  defendant. 

From  evidence  introduced  on  the  trial  which  was  not  contra- 
dicted, it  appeared  that,  on  or  about  the  21st  January,  1862, 
the  defendant,  at  the  suggestion  of  Michael  Gleason,  who  was 
then  indebted  to  him  on  book  account  to  the  amount  of  eighty 
dollars,  purchased  the  said  notes  and  mortgage  deed  of  Edson  & 
Hannum,  with  the  expectation  that  the  mortgagor  would  execute 
to  him  a  new  mortgage  deed,  conveying  the  same  premises 
described  in  the  mortgage  deed  in  controversy,  to  secure  to  him 
the  payment  of  his  book  account  claim,  as  well  as  of  such  notes, 
but  that  such  new  mortgage  deed  was  not  executed  by  the  said 
Michael ;  that  on  the  22ud  January,  1862,  the  defendant  com- 
menced an  action  on  book  account  in  his  favor  against  Michael 
Gleason,  and  caused  the  interest  of  said  Michael  in  the  mortgaged 
premises  to  be  duly  attached  therein,  which  action  had  resulted 
in  a  judgment  in  favor  of  Owen  against  the  said  Aiichael. 

It  also  appeared  that,  when  the  defendant  purchased  such 
mortgage  notes  of  Edson  &  Hannum,  the  mortgage  deed,  by 
which  the  payment  of  the  notes  was  secured,  was  left  with-  A. 
L.  Brown,  Esq.,  for  the  purpose  of  having  an  assignment  of  the 
same  from  Edson  &  Hannum  to  the  defendant  written  by  Brown 
and  duly  executed  and  acknowledged  by  Edson  &  Hannum ;  that 
the  assignment,  which  appeared  to  be  endorsed  on  the  mortgage 
deed,  was  accordingly  written  by  Brown,  but  was  not  executed 
or  acknowledged  by  Edson  &  Hannum  until  the  14th  February, 
1862  ;  and  that  the  mortgage  notes  were  transferred  to  the 
defendant  at  the  time  when  he  purchased  the  same  as  aforesaid, 
and  that  the  mortgage  deed  was  from  that  tin  e  subject  to  his 
control,  so  that  he  could  have  had  it  on  any  day  after  he  bought 
the  notes  as  aforesaid, — but  that  he  did  not  receive  the  mortgage 
deed,  or  have  it  in  his  actual  possession,  until  the  day  when  the 
assignment  thereon  was  executed  and  acknowledged  as  aforesaid, 
and  that  he  then  received  the  same  with  the  assignment  thereon 
duly  executed  and  acknowledged. 

it  also  appeared  that,  shortly  before  the  12th  February,  1862, 
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Michael  Gleason,  in  anticipation  of  proceedings  on  the  part  of 
the  defendant  to  foreclose  his  equity  of  redemption  in  the  mort* 
gaged  premises,  applied  to  the  plaintiff  to  assist  him  in  arranging 
such  mortgage  debt  which  had  been  so  purchased  by  the  defeat 
dant,  and  that,  thereupon,  the  plaintiff  consulted  his  attorneys, 
and  consented  to  do  sojby  taking  the  notes  and  mortgage  deeds 
and  holding  the  same  as  security  for  the  amount  whieh  he  should 
fnrnish  and  pay  for  that  purpose,  and.  that  he  employed  Waker 
C.  Dunton,  Esq.,  as  counsel,  and  gave  him  the  money  to  carry 
the  arrangement  into  effect,  and  that  the  money  so  furnished  to 
Dunton  was  the  money  of  the  plaintiff,  and  that  no  part  of  it 
was  furnished  by  Michael  Gleason  ;  and  that  the  interviews 
which  Duu too  had  with  the  defendant  in  reference  to  the  notes 
and  mortgage  deed,  as  stated  in  Lis  testimony,  as  hereinafter 
mentioned,  were  had  on  the  12th  February,  1862. 

On  the  trial,  Dunton  was  examined  as  a  witness-  on  the  part 
of  the  plaintiff,  and  testified  that  at  some  time  in  the  winter  of 
1861-2  the  plaintiff  came  to  him  and  wanted  him  to  purchase 
the  mortgage  deed  in  question  of  the  defendant,  who  then  owned 
it,  and  then  delivered  to  him  the  amount  of  money  supposed  to 
be  due  thereon ;  that  he,  the  witness,  thereupon  went  to  the 
defendant  and  told  him  that  he,  the  witness,  had  come  to  get  that 
mortgage  ;  that,  as  the  witness  thought,  he  did  not  tell  the  defen- 
dant at  first  whether  he  wanted  to  purchase  the  mortgage,  or  to 
pay  it ;  that  after  some  conversation,  not  material,  the  defendant 
finally  said  that  "  he  bad  as  lieves  have  the  money  as  the  mort- 
gage," and  thereupon  computed  the  amount  due  upon  the  mort- 
gage notes ;  that  the  witness  then  took  from  his  pocket  the 
money  equal  to  the  amount  due  on  the  mortgage  notes,  which 
had  been  furnished  to  him#by  the  plaintiff,  and  laid  the  same 
upon  the  desk  in  the  defendant's  counting  room,  where  this  inter, 
view  was  held ;  that,  at  this  interview  and  during  this  time, 
Michael  Gleason  was  standing  by  the  witness  and  the  defendant, 
and  the  defendant  wanted  to  nave  him  hand  the  money  to  him, 
the  defendant,  and  that,  as  the  witness  thought,  Michael  put  his 
hand  out  and  shoved  the  money  towards  the  defendant ;  that  the 
defendant  took  the  money  and  went  towards  his  safe  with  it,  and 
said  he  would  cancel  the  mortgage ;  that  the  witness  thereupon 
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Cold  him  not  to  do  it,  for  the  money  and  the  mortgage  belonged 
Co  the  plaintiff  in  this  suit ;  that  after  the  witness  told  the  defen- 
dant that  he,  the  witness,  wanted  the  mortgage,  and  that  the 
defendant  must  not  cancel  it,  the  defendant  said  that  he  had  not 
got  the  mortgage,  but  would  get  it  and  give  it  to  the  witness  in 
a  few  days ;  that  the  witness  then  went  out  of  the  defendant's 
store  and  talked  the  matter  over  with  the  plaintiff,  who  was  dis- 
satisfied, and  wanted  the  mortgage  immediately ;  that  thereupon 
the  witness  weat  back  into  the  store  and  told  the  defendant  how 
the  plaintiff  felt,  and  that  the  defendant  must  give  him  the  mort- 
gage or  the  money,  and  that  the  defendant  refused  to  do  either, 
and  said  that  he  would  cancel  the  mortgage,  and  was  anxious  to 
have  the  receipt  of  the  money  by  him  treated  as  a  payment,  and 
not  as  a  purchase  of  the  notes  and  mortgage ;  that  subsequently, 
and  before  this  suit  was  commenced,  the  witness  again  saw  the 
defendant  and  demanded  the  mortgage  of  him,  and  told  him  tha$ 
he  would  be  sued  if  he  did  not  give  it  up  ;  but  that  the  defen- 
dant refused  to  do  so,  and  wanted  to  treat  the  matter  as  a  pay- 
ment of  the  mortgage  ;  and  that,  in  doing  all  this,  the  witness 
was  acting  in  behalf  of  the  plaintiff,  and  as  his  attorney. 

The  plaintiff  and  Michael  Gleason  were  also  examined  as 
witnesses  on  the  part  of  the  plaintiff,  and  their  testimony  tended 
to  corroborate  that  of  Dunton  in  respect  to  the  material  facts 
testified  to  by  him. 

The  plaintiff  further  offered  evidence  on  the  trial  to  show  that 
he  advanced  the  money  paid  to  the  defendant,  as  above  stated, 
upon  the  understanding  and  agreement  between  the  plaintiff  and 
Michael  Gleason,  that  the  plaintiff  should  hold  the  mortgage 
and  notes  above  referred  to,  as  security  for  the  sum  which  he 
should  advance  thereon.  The  plaintiff  did  not  claim  that  the 
defendant  was  privy  to,  or  was  advised  of,  this  arrangement  at 
any  time  before  the  notes  were  delivered  by  the  defendant  to 
Dunton.  To  the  admission  of  this  evidence  the  defendant 
objected,  and  it  was  excluded  by  the  court ;  and  to  the  decision 
of  the  court  by  which  the  said  evidence,  so  offered,  was  excluded, 
as  aforesaid,  the  plaintiff  excepted. 

It  did  not  appear  that  the  plaintiff  ever,  at  any  time,  offered 
38 
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to  return  the  mortgage  notes  to  the  defendant,  or  that  he  was 
requested  so  to  do. 

The  defeudant  was  examined  as  a  witness  in  his  own 
behalf,  and  his  testimony  in  respect  to  several  points  was 
in  conflict  with  the  evidence  introduced  on  the  part  of  the 
plaintiff. 

Upon  the  evidence  and  facts,  above  stated,  the  plaintiff  claimed 
to  recover  nominal  damages.  But  tbe  court,  without  finding 
any  fact,  which  was  disputed  on  the  trial,  held  and  decided  as 
matter  of  law,  that,  upon  the  facts  found,  and  the  evidence  intro- 
duced on  the  part  of  the  plaintiff,  as  above  stated, — assuming 
that  the  facts  were  as  claimed  by  the  plaintiff,  in  respect  to  all 
points  as  to  which  the  evidence  of  the  parties  was  in  conflict, 
and  as  the  testimony  on  the  part  of  the  plaintiff  tended  to  show, — 
the  plaintiff  was  not  entitled  to  recover  at  law  ;  and  rendered 
judgment  in  favor  of  the  defendant.  To  this  decision  and  judg- 
ment the  plaintiff  also  excepted. 

J.  Prout,  for  the  plaintiffs. 

W.  H.  Smithy  for  the  defendant. 

Poland,  Ch.  J.  The  county  court  held  that  if  all  the  facts 
were  found  which  the  plaintiff's  evidence  tended  to  prove,  they 
did  not  entitle  him  to  sustain  his  faction  of  trover  for  the  mort- 
gage deed. 

It  was  conceded  that  the  defendant  had  become  the  owner  of 
the  two  notes  given  by  Michael  Gleason  to  Edson  &  Uannum, 
and  the  mortgage  deed  executed  as  a  seen'  ity  for  their  payment, 
that  the  notes  had  been  delivered  to  him,  and  the  mortgage  deed 
had  been  handed  over  to  Brown  to  write  an  assignment  upon  it, 
and  then  delivered  to  the  defendant. 

The  testimony  of  the  plaiutiff  tended  to  prove  that  he  con- 
tracted with  the  defendant  for  the  purchase  of  said  two  notes 
and  mortgage,  that  he  paid  over  the  amount  of  the  notes  in 
money  to  the  defendant,  that  the  defendant  delivered  him  the 
two  notes,  and  agreed  to  deliver  the   mortgage  deed,   and  that 
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afterwards   he  refused  to  deliver  the  deed   upon  the  pi aiu tiff's 
demand. 

The  testimony  on  the  part  of  the  defendant  is  not  detailed,  but 
it  is  apparent  that  he  claimed  that  the  transaction  between  him 
and  the  plaintiff  was  not  a  purchase  and  transfer  of  the  notes, 
but  a  payment  and  surrender  of  them,  and  that  he  became  under 
no  obligation  to  deliver  the  deed  to  the  plaintiff. 

It  is  first  insisted  by  the  defendant  that  this  very  dispute,  and 
disagreement  of  the  parties,  as  to  the  character  of  the  transac- 
tion, and  whether  it  was  a  payment  ori  purchase  of  the  notes 
*  and  mortgage,  precludes  the  party  from  maintaining  this  action, 
by  showing  that  his  is  the  true  version  of  it ;  that  such  a  ques- 
tion can  not  be  litigated  in  this  form  of  action.  In  support  of 
this  objection  the  defendant  relies  on  some  observations  made  by 
the  late  Ch.  J.  Williams  in  Pierce  v.  GiUon,  9  Vt.  216.  By 
reference  to  that  case,  it  will  be  seen  that  it  was  an  aclion  of 
trovur  brought  by  the  maker  of  a  note  agaiust  the  payee,  for 
refusing  to  surrender  the  note,  which  the  maker  claimed  he  had 
paid,  and  was  entitled  to  have  surrendered  up  to  him.  The 
court  fully  recognized  the  propriety  of  the  action  of  trover  in 
such  a  case,  as  being  fully  settled  by  authority,  but  Judge  Wil- 
liams, who  delivered  the  opinion,  advances  the  idea  that  the 
plaintiff  in  such  an  action  must  not  only  show  that  the  note  is 
paid,  but  also  that  it  was  so  understood  by  the  payee,  when  pay- 
ment is  made  ;  that  if  he  then  claims  that  it  is  not  fully  paid, 
he  has  the  right  to  retain  the  note  in  his  own  hands  as  evidence 
of  his  debt  when  he  attempts  to  enforce  payment  of  it  by  an 
action. 

It  seems  to  us  that  there  must  be  very  great  practical  difficulty 
in  carrying  out  this  suggestion,  and  holding  that  trover  will  lie 
to  recover  damages  for  refusing  to  deliver  up  a  paid  note  in 
some  cases,  and  not  in  others  ;  depending  upon  the  particular 
circumstances  of  how  the  dispute  arose  between  the  parties  in 
relation  to  the  fact  of  payment.  It  is  hardly  conceivable  that 
such  an  action  could  ever  be  brought,  except  where  the  payee 
denied  the  fact  of  payment,  and  if  the  action  would  only  lie 
where  payment  was  conceded  by  the  payee,  there  would  be  no 
occasion  for  bringing  the  action  at  .all. 
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Bat  however  it  may  be  in  such  a  case,  directly  between  the 
parties  to  the  instrument  sued  for,  we  tiiink  that  what  is  said  in 
that  case  has  no  influence  upon  this.  Neither  of  the  parties  to 
this  action  were  parties  to  this  mortgage  deed,  and  it  was  not 
the  evidence  of  any  debt  or  obligation  from  one  to  the  other.  It 
was  a  mere  security,  or  the  evidence  of  a  security,  for  the  pay* 
ment  of  the  notes,  which^  the  plaintiff  claimed  he  had  become 
the  owner  of  by  a  purchase  from  the  defendant.  As  between 
these  parties  it  was  merely  a  piece  of  property,  which  might 
belong  to  the  one  or  the  other,  and  whether  the  title  and  owner- 
ship of  it  was  in  the  plaintiff  or  not,  depended  upon  the  fact  ' 
w  hether  he  had  purchased  it  from  the  defendant ;  and  it  seems 
to  us  there  is  no  reason  why  that  question  may  not  as  well  be 
tried  in  this  action  of  trover,  as  if  it  had  been  any  other  piece  of 
personal  property,  a  horse  or  a  cow. 

The  defendant  also  insists  that  if  the  plaintiff  had  purchased 
and  paid  for  this  mortgage  deed,  and  then  the  defendant  refused 
to  deliver  it  to  him,  the  plaintiff  can  not  maintain  trover  for 
it,  because  the  defendant,  at  the  time  of  the  sale  to  the  plaintiff, 
had  no  legal  interest  in  it,  and  that  by  a  mere  parol  sale  to 
the  plaintiff  none  was  conveyed  to  him.  It  is  a  familiar  doc- 
trine that  a  mortgage  is  regarded  merely  as  an  incident  to  the 
mortgage  debt,  and  a  security  for  its  payment,  and  that  a  trans- 
fer of  the  mortgage  debt  carries  with  it  the  mortgage  security, 
without  any  assignment  of  the  mortgage  in  writing,  or  even 
any  parol  agreement  to  assign,  or  any  delivery. 

And  in  such  case  the  purchaser,  and  real  owner  of  the  mort- 
gage debt,  may  maintain  a  suit  in  chancery  in  his  own  name  to 
foreclose  the  mortgage.  Still,  without  a  formal  assignment  of 
the  mortgage  the  legal  estate  is  still  regarded  as  in  the  original 
mortgagee,  after  the  breach  of  condition,  and  such  equitable 
assignee  can  not  maintain  an  action  of  ejectment  in  his  own 
name  to  recover  the  mortgaged  premises.  In  this  sense  it  is 
true,  the  legal .  interest  in  this  mortgage  deed  was  not  in  the 
defendant  when  he  sold  it  to  the  plaintiff,  nor  did  the  plaintiff 
acquire  it  by  his  purchase  of  it  by  parol. 

It  is  precisely  the  same  as  the  sale  of  a  note,  or  other  choee 
in  action,  which  is  not  negotiable,  or  if  it  is,  is  not  transferred 
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in  the  manner  required  to  transfer  the  legal  interest ;  the  holder 
is  the  real  owner  of  it,  as  property,  and  has  the  sole  right  to 
tsollect  and  dispose  of  it,  bnt  still  the  legal  interest  is  in  another, 
bo  that  if  it  becomes  necessary  to  enforce  it  by  an  action,  it 
taust  be  brought  in  the  name  of  the  party  to  whom  it  was 
originally  executed.  Still  in  such  action  the  right  of  the  real 
owner  will  be  protected,  and  the  party  in  whose  name  the  suit 
is  brought  will  not  be  allowed  to  interfere,  or  do  any  act  to  pre- 
judice the  real  owner. 

In  such  case  the  real  owner  of  the  debt  is  regarded  as  having 
the  legal  interest  in  it,  in  all  respects  and  for  all  purposes, 
except  as  to  the  mere  form  of  prosecuting  his  legal  remedy  by 
action,  and  when  he  does  that  in  the  name  of  another,  he  ban 
the  same  right  to  control  and  manage  the  suit  as  if  in  his  own 
name. 

In  an  indictment  for  stealing  such  an  instrument,  we  appre- 
hend it  would  be  necessary  to  allege  the  property  to  be  in  the 
true  owner,  and  not  in  the  party  in  whom  the  technical  right  of 
action  existed. 

And  so  in  an  action  of  trover,  when  the  suit  is  brought  not  to 
enforce  the  instrument  itself,  but  for  an  unlawful  conversion  of 
it,  as  property,  we  think  the  real  owner  has  snch  a  title  as  to 
enable  him  to  sne  in  his  own  name,  and  that  a  suit  brought  in 
the  name  of  the  party  in  whom  was  the  technical  right  of  action 
oould  not  be  sustained ;  indeed  the  unlawful  conversion  might  be 
by  him,  and  the  suit  be  against  him.  The  same  views  here 
-expressed  will  be  found  expressed  in  the  case  of  Fisk  et  al.  v. 
Bracket*,  83  Vt  798,  and  though  not  the  precise  point  of  deci- 
sion there,  were  sanctioned  by  the  court  in  the  decision  of  the 
oase. 

The  defendant  also  claims  that  there  was  no  sufficient  evidence 
of  a  conversion  by  him  to  enable  the  plaintiff  to  sustain  this 
suit.  The  plaintiff's  evidence  tended  to  prove  that  he  purchased 
the  notes  and  mortgage,  and  that  the  defendant  agreed  to  get 
the  deed  and  deliver  it  to  him,  but  that  afterwards  he  absolutely 
refused  to  deliver  it,  and  said  he  should  cancel  it. 

As  nothing  more  remained  to  be  done  between  the  parties  to 
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make  the  sale  complete  and  perfect,  except  the  delivery  of  the 
mortgage,  the  property  passed  without  delivery,  and  the  defen- 
dant's refusal  to  deliver  was  a  conversion,  if  such  refusal  was 
wrongful  at  the  time. 

The  cases  read  by  the  defendant's  counsel,  that  a  demand  and 
refusal  are  only  evidence  of  a  conversion,  and  that  a  refusal  to 
deliver  is  a  conversion,  only  when  it  is  in  the  power  of  a  party 
to  deliver,  or  he  has  wrongfully  put  it  out  of  his  power  to  do  so, 
are  unquestionable. 

The  evidence  here  showed  that  the  deed  was  placed  in 
Brown's  hands  for  the  defendant,  and  he  was  entitled  to  the 
possession  of  it  at  any  moment  he  chose  to  take  it,  so  that  it 
must  be  regarded  as  virtually  in  the  defendant's  possession,  and 
when  he  refused  absolutely  to  deliver  it,  not  upon  the  ground 
that  it  was  not  in  his  power  to  do  so  then,  or  that  he  wanted 
time  to  get  it  from  Brown,  but  upon  a  denial  of  any  right  to  it 
in  the  plaintiff  we  think  it  was  sufficient  evidence  of  a  conversion 
to  sustain  the  action. 

In  our  view  the  court  below  erred  in  deciding  that  the  plain- 
tiff's evidence  did  not  tend  to  show  enough  to  sustain  the 
action,  and  the  judgment  must  be  reversed,  but  as  the  court 
did  not  attempt  to  find  the  whole  facts  shown  by  the  evidence 
on  both  sides,  the  case  must  be  remanded  for  a  new  trial. 
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Administrator  of  th"e  Estate  of  Silas  Hubbard,  deceased, 
t>.  Edwin  S.  Billings. 

Contract.     Indemnity.     Action. 

t"he  plaintiff,  at  the  defendant's  request,  executed  to  an  officer  a  receipt  for 
certain  property  attached  by  him,  and  the  defendant  thereupon  promised 
the  plaintiff  to  indemnify  htm  against  all  damage  in  consequence  of  sign- 
ing such  receipt,  and  to  relieve  him  from  all  liability  thereon  by  paying  the 
debt,  upon  which  the  property  was  attached,  within  a  few  days.  Held,  that 
this  was  a  contract  absolutely  to  pay  the  debt,  and  that  the  plaintiff  could 
maintain  an  action  thereon,  upon  the  defendant's  failure  to  pay  it  within 
the  specified  term,  though  the  plaintiff  had  not  been  obliged  to  pay  any- 
thing upon  the  receipt  before  the  commencement  of  his  action. 

Assumpsit.  The  facts  in  the  case,  and  the  decision  of  the 
"court  below,  to  which  exception  was  taken,  are  stated  in  the 
opinion  of  the  court. 

J.  Prouk,  for  the  plaintiff. 

B.  Pierpoint,  for  the  defendant. 

Poland,  Ch.  J.  The  plaintiff's  declaration  alleges  that  the 
plaintiff's  intestate,  at  the  instance  and  request  of  the  defendant, 
executed  to  Edgerton,  a  deputy  sheriff,  a  receipt  for  certain 
property  attached  by  bim  on  a  writ  in  favor  of  Lewis  v.  Cooper^ 
and  that  thereupon  the  defendant  « undertook,  and  then  and 
there  faithfully  promised,  the  said  plaintiff  to  see  him  harmless 
and  indemnified  from  nil  loss,  costs,  trouble  and  expense  in  con- 
sequence of  so  receipting  said  property,  and  to  relieve  the  said 
plaintiff  from  all  liability  thereon,  by  paying  the  said  debt  of 
said  Lewis  against  said  Cooper,  in  suit  as  aforesaid,  within  a 
few  days  thereafter,  and  upon  whioh  said  property  was  attached 
as  aforesaid." 

The  declaration  alleges  that  afterwards  Edgerton  demanded 
the  property  so  receipted  of  the  plaintiff,  and  had  commenced 
-an  action  on  the  receipt.  It  al?o  alleges  that  the  defendant  had 
not  paid  the  debt  of  Cooper  to  Lewis,  upon  which  said  attach- 
ment was  made,  nor  in  any  other  way  indemnified   the  plain- 
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tiff  against  such  receipt,  but  alleges  no  other  damage  to  the 
plaintiff. 

Upon  the  trial  before  the  connty  court,  the  plaintiff  proved 
the  contract  and  undertaking  of  the  defendant  as  alleged  in  hi? 
declaration,  and  it  was  also  proved  that  the  defendant  had  never 
paid  the  debt  to  Lewis,  or  otherwise  indemnified  the  plaintiff** 
intestate  against  his  liability  upon  the  receipt. 

The  plaintiff 's  declaration  does  not  allege  that  he  had  been 
compelled  to  pay  anything  by  reason  of  his  liability  on  said 
receipt,  nor  was  it  proved  on  the  trial  that  any  payment  had 
been  made*  though  subsequent  to  the  commencement  of  the  suit 
the  liability  had  become  fixed  by  an  allowance  by  the  commis- 
sioners against  the  estate  of  the  intestate. 

The  county  court  decided  as  matter  of  law  that  no  such  dam- 
ages had,  at  the  time  of  the  commencement  of  this  suit,  been 
sustained  by  the  plaintiff's  intestate,  as  would  give  him  a  right 
of  action  on  the  contract  which  he  had  proved,  and  the  court 
therefore  rendered  judgment  in  favor  of  the  defendant,  to  which 
the  plaintiff  excepted. 

This  raises  the  question,  whether  the  contract  of  the  defen^ 
dant  was  merely  to  indemnify  the  intestate  against  loss  or  dam- 
age on  account  of  his  executing  said  receipt  to  the  officer,  or 
whether  it  was  an  absolute  and  independent  undertaking  by  the 
defendant  to  pay  the  debt  Cooper  owed  Lewis,  as  well  as  to* 
indemnify. 

If  it  was  a  mere  contract  of  indemnity,  then  no  right  to  sue 
upon  it  accrued  until  the  plaintiff  had  suffered  some  loss  or 
damage,  by  being  compelled  to  make  satisfaction  m  some  way  of 
his  obligation,  and  his  action  was  premature. 

If  it  is  to  be  regarded  as  an  independent  stipulation  to  pay  the 
debt  of  Cooper  to  Lewis,  and  thus  relieve  the  intestate  from  lia- 
bility, then  the  contract  was  brokea  as  soon  as  he  failed  to  make 
payment  as  he  agreed,  and  the  action  could  be  immediately 
maintained. 

Upon  looking  into  tfte  cases1  which  have  been  produced,  we 
are  all  agreed  that  the  latter  construction  is  the  true  one,  and 
that  the  defendant's  contract  was  intended  to  be,  and  was,  more 
than  a  mere  contract  of  indemnity ;  and  that  it  was  an  mdertak- 
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ing  to  relieve  the  plaintiff  in  a  particular  way,  and  within  a  lim- 
ited time,  by  payment  of  the  creditor's  debt. 

The  grand  result  of  all  the  decisions  on  this  subject  is,  per-» 
haps,  as  well  settled  by  Mr.  Sedgwick  as  anywhere  :  "  But 
when  the  plaintiff  holds  not  merely  an  agreement  to  indemnify 
and  save  him  harmless  against  the  default  of  the  other,  but  an 
express  promise  to  pay  a  debt,  or  to  do  some  particular  act,  then 
the  position  of  the  parties  entirely  changes,  the  relation  of  prin- 
cipal and  surety  disappeai  s,  and  it  has  been  held  that  the  failure 
to  perform  the  act  agreed  on,  gives  the  plaintiff  a  right  of  action 
even  before  he  has  suffered  any  damage  himself,  and  so  it  has 
been  decided  as  a  rule  of  pleading."     Sedgwick  on  Damages  305- 

The  decisions  in  support  of  this  principle  seem  almost  innu-' 
raerable,  and  but  few  of  them  will  be  referred  to,  as  we  are  not 
aware  of  any  judicial  determinations  to  the  contrary. 

In  Holmes  ei  al  v.  Rhodes,  1  B.  &  P.  638,  the  defendant  was 
sued  upon  a  bond  given  by  him  to  the  plaintiffs*  conditioned  that 
he  would  pay  a  debt  to  a  third  person,  upon  which  the  plaintiffs 
were  liable  as  sureties  for  him,  and  also  indemnify  the  plaintiffs 
against  the  same.  The  plaintiffs  had  <  not  paid  the  debt  upon 
which  they  were  sureties,  yet  it  was  held  that  they  might  main- 
tain the  action  and  recover  the  full  amount  of  the  debt  from  the 
defendant,  though  the  object  of  the  bond  was  indemnity. 

In  a  note  to  that  case,  several  earlier  decisions  are  quoted,  as 
having  settled  the  rule  in  that  way  in  the  English  courts. 

The  same  is  decided  in  a  late  case  in  England,  Loosemore  v, 
Radford,  9M.&W.  656, 

In  this  country  the  decisions  seem  to  be  uniform,  and  the  same 
way.  In  Post  v.  Jackson,  17  Johns.  239,  the  plaintiff,  a  lessee 
for  years,  underlet  the  premises  to  the  defendant,  and  the  defen- 
dant covenanted  that  he  would  pay  the  renf  to  the  lessor  as  it 
became  due,  and  upon  his  failure  to  pay,  it  was  held  that  the 
plaintiff  could  recover  the  rent  unpaid,  though  he  had  not  paid  it 
to  the  lessor. 

In  Thomas  v.  Aden,  1  Hill  145,  the  defendant  gave  the  plaintiff 
a  bond  conditioned  to  pay  the  plaintiff  0800,  by  satisfying  a  bond 
and  mortgage  on  certain  premises  which  the  plaintiff  had  conveyed 
to  the  defendant,  and  to  save  the  plaintiff  harmless  therefrom. 
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The  plaintiff  had  not  paid  off  the  mortgage,  but  it  was  held  that 
he  was  entitled  to  recover  the  amount  from  the  defendant.  It 
does  not  appear  from  the  case  how  the  plaintiff  was  under  any 
liability  to  pay  the  bond  and  mortgage. 

It  has  been  held  in  some  cases  in  New  York,  that  a  mere  con- 
tract to  indemnify  against  a  liability,  is  broken  as  soon  as  a  lia- 
bility accrues,  and  before  any  actual  damage  is  suffered  ;  Webb  v. 
Pond,  19  Wend.  423  ;  Rockfeller  v.  Donnelly,  8  Cowen  623  ; 
Chase  v.  Hinman,  8  Wend.  452.  But  Mr.  Sedgwick  criticises 
these  decisions  sharply,  and  later  decisions  in  New  York  question 
whether  an  indemnity  against  liability  is  any  different  from  an 
indemnity  against  loss  or  damage  ;  Churchill  et  al  v.  Hunt,  3 
Denio  321  ;  Gilbert  v.  Wyman,  1  Corns.  550.  But  both  these 
cases  recognize  to  the  fullest  extent  the  doctrine  of  the  cases 
already  cited.  In  the  first,  Churchill  v.  Bunt,  the  defendant  gave 
a  bond  to  the  plaintiff  conditioned  that  he  would  save  harmless 
and  indemnify  the  plaintiffs  against  a  certain  note  signed  by  them 
and  held  by  a  third  person,  and  also  that  he  would  pay  or  cause 
to  be  paid  the  said  note.  It  was  decided  that  the  plaintiffs  could 
recover  the  full  amount  of  the  note  of  the  defendant,  though  they 
had  not  themselves  paid  it. 

In  this  case,  as  in  most  of  the  previous  ones  cited,  it  is  said 
that  where  the  defendant  contracts  or  covenants  to  do  a  particular 
thing,  or  pay  a  particular  debt,  he  is  liable  to  a  suit  as  soon  as 
he  fails  to  do  the  particular  thing,]  or  make  the  particular  pay* 
ment,  although  the  apparent  object  of  the  instrument  be  indemnity. 

The  cases  above  cited  are  quite  enough  to  show  the  course  of 
decisions  on  this  subject,  and  if  any  further  reference  to  cases  is 
desired,  they  may  be  found  referred  to  in  the  above  cases. 

In  the  present  case,  taking  the  facts  proved  in  connection  with 
the  contract,  it  seems  plain  what  the  parties  intended.  The 
defendant  purchased  the  property  of  Cooper  while  under  attach- 
ment, and  was  obliged  to  procure  a  receiptor  to  the  officer  to 
enable  him  to  get  possession  of  the  property.  It  is  very  probable 
that  he  agreed  with  Cooper  on  the  purchase  to  pay  the  debt. 
The  plaintiff  might  be  willing  to  become  responsible  as  receiptor 
if  the  debt  could  be  paid,  and  his  liability  be  released  in  a  few 
days,  when  he  would  be   unwilling  and   refuse  to    become  so  to 
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await  the  issue  of  a  long  legal  proceeding.  Hence  the  contract 
by  the  defendant  to  release  his  liability  in  this  way,  and  the 
justice  of  requiring  him  to  perform  it.  The  general  object  of 
the  contract  was  indemnity  to  the  plaintiff,  and  if  the  defendant 
had  procured  his  discharge  in  any  other  mode  than  by  paying 
the"  debt,  as  by  surrendering  the  property  to  the  officer,  or  pro- 
curing some  other  person  to  give  a  receipt  to  the  officer  in  place 
ot  the  plaintiff,  or  the  plaintiff  had  neglected  to  enter  bis  suit, 
so  that  the  attachment  was  dissolved,  and  the  plaintiff's  liability 
ended,  the  defendant  would  have  been  absolved  from  his  contract* 
though  he  had  not  relieved  the  plaintiff  by  payment  of  the  debt 
as  he  agreed.  But  not  having  relieved  the  plaintiff  in  the  mode 
he  agreed,  by  payment  of  the  debt,  nor  in  any  other  way,  he 
became  liable  as  soon  as  there  was  a  breach  of  his  contract  to  pay 
the  debt,  and  the  plaintiff  entitled  to  recover  to  the  full  extent  of 
the  debt.  It  is  apparent  enough  that  cases  might  anse,  where 
injustice  would  ensue  from  the  application  of  the  settled  rule  of 
law,  as  where  the  defendant  was  liable  personally  for  the  debt, 
and  might  be  again  compelled  to  pay,  after  being  once  collected 
of  him  upon  such  a  contract  or  guaranty.  But  if  such  case 
should  arise,  the  defendant  could  only  blame  himself  for  entering 
into  such  a  contract,  and  an  opposite  rule  would  probably  more 
often  produce  injustice  in  the  opposite  direction.  The  justice  of 
it  in  this  case  appears  unquestionable. 

The  judgment  of  the  county  court  is  reversed,  and  judgment 
rendered  for  the  plaintiff  for  the  amount  of  the  allowance  against 
the  estate  of  the  intestate,  and  the  lawful  interest  thereon. 
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John  Ouimit  v.  Samuel  Henshaw  and  Thomas  Thatcher. 

Duties  and  Liabilities  of  Railway  Managers  in  respect  to  Baggage 
of  Passengers.  Common  Carriers.  Warehousemen.  Custom. 
Baggage. 

A  passenger,  arriving  with  baggage  by  cars  at  a  railroad  station,  is  justified 
in  regarding  the  man  who  handles  and  takes  charge  of  the  baggage  on  the 
arrival  of  the  train,  as  the  agent  of  the  railroad  company  which  has  brought 
the  passenger  there,  and  notice  to  such  man  while  he  is  handling  the  bag- 
gage,  in  regard  to  its  destination,  is  notice  to  snch  company. 

It  is  the  duty  of  a  railroad  company  in  regard  to  the  baggage  of  a  passenger, 
which  has  reached  its  final  destination,  to  have  the  baggage  ready,  upon  its 
arrival,  for  delivery,  upon  the  platform  at  the  usual  place  of  delivery,  until 

f  the  owner  can,  in  the  use  of  due  diligence,  call  for  and  receive  it;  and  it  is 
the  owner's  duty  to  call  for  and  remove  it  within  a  reasonable  time.  If  he 
does  not  so  call  for  it,  then  the  company  must  put  it  in  their  baggage  room 
and  keep  it  for  him,  and  their  custody  of  it  then  is  only  that  of  warehouse- 
men. 

As  regards  the  liability  cf  a  railroad  company,  as  a  common  carrier,  for  bag- 
gage after  its  arrival  at  its  final  destination,  the  reasonable  time,  within 
which  the  owner  must  apply  for  it,  is  directly  after  its  arrival,  making  due 
allowance  for  the  delay  necesiarily  occasioned  by  the  crowd  on  the  plat- 
form. 

The  lateness  of  the  hour  of  arrival  does  not  excuse  the  passenger  from  the 
duty  of  forthwith  claiming  his  baggage,  provided  it  is  placed  on  the  plat- 
form and  ready  for  delivery,  so  that  he  can  receive  it. 

Where  railway  passenger  trains  arrive  at  a  late  hour  of  the  night  and  stop  for 
a  few  hours,  and  it  is  the  usual  course  of  tho  company  upon  whose  train 
baggage  arrives,  upon  being  informed  that  it  is  going  on  in  the  morning  by 
the  next  train  over  a  connecting  road,  to  put  it  in  their  baggage  room,  and 
keep  it  for  delivery  in  the  morning  to  the  servants  of  the  other  road,  when 
called  for  by  the  owner,  and  requested  to  do  so,  their  custody  of  the  baggage 
during  the  night  is  that  of  carriers,  and  not  of  warehousemen. 

The  course  of  business  and  the  practiee  of  a  railroad  company  in  respect  to 
the  custody^of  baggage  passing  over  its  line,  and  to  be  transferred  to  a  con- 
necting road,  is  of  great  importance  in  determining  the  nature  of  its  liability 
therefor. 

Whether  a  bed,  pillows,  bolster  and  bedquilts,  belonging  to  a  poor  man,  who 
Is  moving  with  his  family,  carried  along  with  him  in  a  railroad  train,  and 
packed  in  his.trunk  or  box  containing  his  clothing,  are  baggage  or  not,  is  a 
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question  to  be  decided  by  the  jury,  taking  iuto  consideration  the  particular 
circumstances  of  the  case,  and  the  use,  quality,  value  and  kind  of  the  arti- 
cles in  question. 

Case  against  the  defendants  as  common  carriers  over  the 
railroad  known  as  the  Rutland  and  Burlington  railroad,  for  the 
loss  of  a  box,  containing  divers  articles  of  personal  property 
belonging  to  the  plaintiff,  which,  as  the  plaintiff  alleged,  was 
delivered  to  the  defendants  to  carry,  as  his  baggage,  from  Bur- 
lington to  Rutland,  on  the  lUh  March,  1859.  Plea,  not  guilty, 
and  trial  by  jury  at  the  June  Term,  1860,  Kellogg,  J., 
presiding. 

On  trial,  it  was  admitted  by  the  defendants  that,  at  the  time 
oi  the  alleged  delivery  and  loss,  they  were,  as  trustees  under  the 
second  mortgage  of  the  Rutland  and  Burlington  railroad,  in  pos- 
session of  such  railroad,  and  were  running  or  operating  the  same 
as  carriers  of  passengers  and  freight  for  hire. 

The  plaintiff,  in  support  of  his  action,  testified  in  substance : — 
that  on  the  15th  March,  1859,  he,  with  his  wife,  left  Canada  to 
come  to  East  Dorset,  Vermont ;  that  he  brought  with  him  from 
Canada  a  box  between  three  leet  and  three  and  one-half  feet 
long,  two  and  one-half  feet  high,  and  twenty-two  inches  wide,  as 
his  baggage,  containing  the  articles  described  in  his  declaration  ; 
that  in  addition  to  various  articles  admitted  by  the  defendants  to 
be  baggage,  this  box  contained  a  feather  bed,  some  pillows,  a 
bolster  and  so.ne  bedquilts  which  belonged  to  the  plaintiff  and 
had  been  used  in  his  family,  and  which,  as  he  was  changing  his 
place  of  residence  from  Canada  to  East  Dorset,  he  carried  with 
him  on  this  occasion ;  that  he  arrived  at  Burlington  in  the 
eveaing  of  March  15th  by  cars,  and  there  saw  his  box  taken  off 
from  the  cars  of  the  train  on  which  he  came,  and  placed  on  the 
platform  at  the  place  where  the  cars  stopped,  and  that  he  went 
into  an  office  and  there  purchased  tickets  for  the  passage  of  him- 
self and  his  wife  in  the  cars  over  the  railroad  from  Burlingtou 
to  Rutland  ;  that  at  Burlington  a  man  put  his  box  on  the  cars 
for  Rutland,  who  was  at  work  on  the  platform  where  the  cars 
for  Rutland  started  from,  haudling  oLher  boxes  and  trunks,  and 
loading  them  on  to  the  cars  of  the  train  for  Rutland  ;  and  that 
when  the  man  loaded  the  box  on  the  cars  for  Rutlaud,  he  asked 
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the  plaintiff  where  he,  the  plaintiff,  was  going  to,  and  the  plain- 
tiff replied  that  he  was  going  to  Rutland,  and  the  man  then  took 
a  piece  of  white  chalk  and  marked  the  end  of  the  box  with  it, 
and  the  box  was  put  on  the  cars  for  Rutland,  and  the  plaintiff 
and  his  wife  came  from  Burlington  to  Rutland  in  the  cars  of  the 
same  train,  and  arrived  at  Rutland  about  half-past  11  o'clock  in 
the  same  night ;  that,  on  arriving  at  Rutland,  he,  the  plaintiff, 
got  out  of  the  cars  on  to  the  platform  in  the  railroad  depot  at  that 
place,  and  there  saw  his  box  taken  out  of  the  baggage  car  and 
put  on  the  platform,  and  saw  the  man  who  handled  and  took 
charge  of  the  baggage  there,  take  the  box  and  put  it  with  other 
boxes  and  trunks  on  to  a  wheelbarrow  ;  that  he  asked  the  same 
man  at  what  time  the  cars  would  go  to  East  Dorset  in  the 
morning,  and  was  told  by  him  that  they  would  start  at  half-past 
five  o'clock  ;  and  that  he  then  asked  the  same  man  if  his  box 
would  be  safe  until  morning,  and  was  informed  by  him  in  reply 
that  it  would  be  safe  ;  and  that  he  saw  the  same  man  start  with 
the  wheelbarrow,  on  which  his  box  was  placed,  and  go  to  a  room 
at  the  corner  of  the  depot,  and  put  it  in  there,  and  supposed  that 
he  locked  up  the  room  ;  that  early  the  next  morning,  and  before 
the  time  of  the  starting  of  the  cars  from  Rutland  to  East  Dorset, 
he,  the  plaintiff,  called  on  the  same  man  for  the  box,  and  both 
went  into  the  same  room  where  it  was  put  the  night  before,  but 
it  could  not  be  found,  and  that  the  man  said  that  he  guessed  he 
had  sent  the  box  on  the  four  o'clock  train  which  went  from  Rut- 
land to  the  eastward  on  that  morniug,  along  with  a  party  of 
French  people  who  came  with  the  plaintiff  from  Burlington  to 
Rutland,  and  were  going  to  Worcester,  Massachusetts  ;  and  tha^ 
the  plaintiff  has  never  since  found  his  box,  or  been  able  to  obtain 
any  information  about  it. 

It  appeared  that  the  plaintiff  purchased  his  ticket  at  Burling- 
ton for  a  p'assage  on  the  regular  passenger  train  from  that  place 
to  Rutland,  and  that  such  passenger  trains  did  not  take  freight, 
but  only  transported  passengers  with  their  baggage ;  and,  also, 
that  the  plaintiff  was  intending  to  go  to  East  Dorset,  a  station 
on  the  line  of  the  Western  Vermont  railroad,  the  line  of  which 
connects  with  the  line  of  the  Rutland  and  Burlington  railroad,  at 
Rutland,  and  that  he  did  not  intend  to  go  any  further  than  Rut- 
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land  on  the  Rutland  and  Burlington  railroad,  and  that  the  said 
two  last  named  railroads  were  under  separate  and  distinct  man- 
agement, and  no  evidence  was  given  tending  to  show  that  there 
was  any  business  connection  between  them. 

The  plaintiff  also  testified  in  regard  to  the  articles  contained  in 
his  box,  and  their  value  ;  and  also  introduced  the  testimony  of 
other  witnesses  tending  to  support  and  sustain  his  own  testimony 
as  above  mentioned. 

The  defendants*  counsel  claimed,  and  requested  the  court  to 
rule,  as  a  conclusion  of  law  on  the  evidence  on  the  part  of  the 
plaintiff,  as  above  detailed,  that  as  Rutland  was  the  place  which 
the  plaintiff  had  indicated  and  directed  as  the  place  of  the  dea- 
tiuation  of  the  box  when  it  was  received  on  the  cars  at  Burling- 
ton, and  as  the  box  was  carried  on  the  cars  from  Burlington  to 
Rutland,  and  was  taken  from  the  cars  and  deposited  on  the 
platform  in  the  depot  at  Rutland,  and  there  seen  by  the  plaintiff, 
the  defendants  were  under  no  further  liability  for  the  box  and 
its  contents  as  common  carriers,  and  that  the  evidence  on  the 
part  of  the  plaintiff  was  not  sufficient,  prima  facte,  to  establish  a 
cause  of  action  against  the  defendants  under  the  declaration  in 
this  case  ;  but  the  court  declined  so  to  rule.  To  the  refusal  of  the 
court  so  to  rule  the  defendants  excepted. 

The  defendants  then  introduced  testimony  tending  to  show 
that  the  plaintiff's  box  was  never  delivered  to  them,  or  received 
on  their  cars  at  Burlington,  or  any  other  place,  and  that,  if 
lost  at  all,  it  was  probably  lost  at  Burlington,  or  before  it  reached 
that  place. 

The  defendants'  counsel  requested  the  court  to  charge  the  jury 
that,  in  case  they  should  find  that  the  defendants  were  liable  for 
the  baggage  of  the  plaintiff,  that  liability  would  not  extend  to 
articles  of  furniture,  or  to  such  articles  as  feather  beds,  bed 
quilts,  pillows  and  bolsters,  which  were  included  in  the  contents 
of  said  box,  as  claimed  by  the  plaintiff  in  his  declaration.  The 
court  declined  so  to  charge  the  jury  as  requested. 

Among  other  things  not  excepted  to,  the  court  charged  the 
jury  that  the  carrying  of  the  baggage  of  passengers  is  included 
in  the  principal  contract  for  his  owu  conveyance,  and  the  carrier 
is  to  be  held  responsible  for  the  loss  of  the  baggage,  although 
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there  was  ne>  separate  contract  concerning  it.;  that  if  the  jury 
•should  find  from  the  evidence  that  the  plaintiff  purchased  tickets 
at  the  office  of  the  defendants  in  Burlington,  for  the  fare  of  him- 
self and  his  wife  in  the  cars  over  the  railroad  from  Burlington  to 
Rutland,  and  informed  the  servant  of  the  defendants  at  the 
station  at  Burlington,  whose  business  it  was  to  take  charge  of 
the  baggage  delivered  there  for  conveyance  on  the  oars  of  the 
•defendants,  that  he  was  going  to  Rutland,  and  delivered  to  him 
the  box,  described  in  the  declaration,  to  be  forwarded  to  Rutland 
as  bis  baggage,  and  the  said  box  was  received  and  put  on  the 
•ears  as  his  baggage,  to  be  carried  to  Rutland,  as  jthe  testimony 
of  the  plaintiff  tended  to  show,  in  that  case  the  defendants  are  to 
be  considered  as  taking  upon  themselves  the  obligation  not  only 
to  transport  the  box  to  Rutland,  but  also  to  deliver  the  same  to 
the  plaintiff,  at  the  usual  place  of  delivery  at  that  station,  if 
«alied  for  by  him  within  a  reasonable  time  after  the  termination 
of  the  journey;  but  that  if  the  box  was  not  called  for  by  the 
plaintiff  within  a  reasonable  time  after  its  arrival  at  Rutland, 
the  liability  of  the  defendants  for  it,  in  the  character  of  common 
^carriers,  would  cease,  and  they  would,  thenceforth,  hold  it  as 
mere  gratuitous  bailees  or  keepers  in  deposit,  and,- for  its  loss  in 
that  case,  the  plaintiff  would  not  be  entitled  to  reco  ver  against 
the  defendants  in  this  action  ;  that  the  depositing  of  the  box  on 
the  platform  in  the  depot  at  Rutland,  on  its  Vrival  at  that  station, 
♦coupled  with  the  fact  that  it  was  seen  there  by  the  plaintiff,  and 
that  the  plaintiff  might  then  have  called  for  and  taken  the  charge 
and  control  of  it,  would  not  be  such  a  delivery  of  the  box  to  the 
plaintiff  as  was  necessary  to  the  complete  performance  of  the 
duty  of  the  defendants  as  common  carriers  in  respect  to  the  same, 
if  the  defendants  or  their  servants  retained  any  custody  or  con* 
trol  of  it :  and  that  it  was  necessary,  in  order  to  have  completed 
such  a  delivery  that  the  defendants,  or  their  servants  having  the 
charge  of  the  box,  should  have  parted  with  the  control  and  cus*- 
tody  of  it,  and  transferred  its  actual  possession  to  the  plaintiff; 
and  that  the  question  whether  the  box  was  called  for  by  the 
plaintiff  within  a  reasonable  time  after  his  arrival  at  Rutland, 
was  one  cf  fact,  to  be  determined  by  the  jury,  op  a  consideration 
39 
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of  the  testimony  given  in  the  ease  bearing  on  that  point ;  that  the 
defendants,  a*  common  carriers,  were  liable  for  only  such  articles, 
contained  in  the  box,  as  were  articles  of  reasonable  and  ordinary 
baggage,  such  as  were  articles  of  necessity  or  convenience,  for 
personal  use,  and  such  persons  traveling  usually  carry  with 
them  ;  that,  although  in  a  given  case  it  might  be  a  mixed  ques- 
tion of  law  and  fact,  as  to  what  should  be  deemed  articles  of 
baggage,  as  distinguished  from  articles  of  merchandize,  yet  there 
was  no  definite  rule  of  law  which  the  court  could  lay  down,  by 
which  the  character  of  any  particular  article,  in  this  respect 
could  be  defined  or  determined  with  precision  or  certainty,  as  the 
same  article  might  properly  be  treated  at  one  time  as  baggage, 
and  at  another  as  merchandize,  and  the  decision  of  the  question, 
whether  baggage  or  merchandize,  might  depend  on,  and  vary 
with,  the  particular  circumstances  of  each  case ;  that  whether 
any  particular  article  should  be  considered  as  baggage,  or  as 
merchandize,  might  be  unimportant,  if  it  was  received  aa  bag* 
gage,  and  there  was  no  attempt  to  conceal  its  character,  and 
nothing  in  its  bulk  or  value  which  would  be  objectionable  as 
imposing  on  the  carrier  an  increased  measure  of  responsibility 
or  care  ;  that,  under  particular  circumstances,  a  bed  might  be 
deemed  a  proper  article  of  baggage ;  and  that,  in  regard  to  the 
articles  mentioned  in  the  plaintiff's  declaration,  and  claimed  by 
him  as  articles  of  baggage,  it  was  a  question  for  the  jury  to 
decide  as  to  what  were,  or  were  not  proper  articles  of  baggage, 
under  the  particular  circumstances  of  the  case  as  established  by 
the  testimony,  and  that,  in  determining  this  question,  the  jury 
should  consider  the  uses,  quality,  value  and  kind  of  articles 
which  were  claimed  as  baggage,  and  their  connection  With  the 
ordinary  purposes  of  traveling. 

The  defendant*  excepted  to  the  refusal  of  the  court  to  charge 
the  jury  as  they  had  requested,  and  also  to  the  charge  given  by 
the  court  to  the  jury,  in  the  particulars  above  mentioned. 

The  jury  returned  a  verdict  in  favor  of  the  plaintiff  for  966,31 
cents  damages. 

E.  J.  Phelps,  for  the  defendants. 

A.  L.  and  H.  E.  Miner,  for  the  plaintiff. 
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Aldis,  J.  The  action  is  case  against  the  defendants,  as  car- 
riers. There  is  no  count  against  them  for  negligence  as  ware- 
housemen. 

.  The  plaintiff  was  going  by  railway  from  Burlington  to  East 
Dorset.  From  Burlington  to  Rutland  he  would  go  by  the  Rut- 
land and  Burlington  Railroad,  (the  defendant's  company  ;)  from 
Rutland  to  East  Dorset,  by  the  Western  Vermont  Railroad.  It 
does  not  appear  that  these  roads  formed  a  continuous  and  con- 
nected line.  The  plaintiff  had  his  box  marked  for  Rutland,  and 
paid  for  his  passage  only  to  Rutland.  He  arrived  at  Rutland  at 
half  past  eleven  at  night.  His  box  was  put  upon  the  platform, 
and  the  man  who  handled  and  took  charge  of  the  baggage  there, 
put  the  box,  with  ether  boxes  and  trunks,  on  a  wheelbarrow. 
The  plaintiff  asked  the  man,  at  what  hour  the  cars  would  go  to 
East  Dorset  in  the  morning.  He  replied, — "  at  half-past  five 
o'clock."  The  plaintiff  then  asked  the  man  if  his  box  would  be 
safe  till  morning.  The  reply  was, — "  it  would  be  safe."  The 
man  then  started  with  the  wheelbarrow,  and  went  to  a  baggage 
room  in  the  depot,  into  which  he  put  the  box,  and  other  baggage, 
and  locked  up  the  room.  In  the  morning,  at  about  five  o'clock, 
the  plaintiff  -called  for  his  box,  and  i  could  net  be  found  ;  the 
baggage  master  saying  that  it  had  probably  been  taken  on  the 
four  o'clock  train  that  had  left  Rutland  that  morning  for  Bellows 
Falls. 

I.  We  think  the  plaintiff  had  the  right  to  regard  "  the  man 
who  handled  and  took  charge  of  the  baggage,"  on  its  arrival  at 
Kutland,  as  the  servant  of  the  Rutland  and  Burlington  Railroad 
Company,  and  acting  in  the  discharge  of  his  proper  duties.  The 
conversation  between  the  plaintiff  and  "  the  man,"  (whom  l*e  had 
the  right  to  regard  as  thejbaggage  master  of  the  station,)  gave  the 
latter  reasonable  notice  that  the  box  was  going  on  to  East  Dorset 
by  the  next  train  on  the  Western  Vermont  railroad.  The  inquiries 
were  such  as  travellers  desiring  to  go  further  usually  make,  and 
which  the  baggage  master  must  have  fully  understood,  without 
any  more  formal  or  explicit  statement.  Having  the  charge  of 
the  baggage  at  this  point,  notice  to  him  in  regard  to  its  destina- 
tion was  notice  to  the  company,  because  it  was  a  notice  to  him 
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of  a  matter  within  the  proper  sphere  of  his  duties  as  their  ser- 
vant/  He  could  have  required  the  plaintiff  to  take  the  delivery 
of  it.  He  could  have  told  him  that  he  must  find  the  servants  of 
the  Western  Vermont  Railroad  Company,  and  deliver  the  box  to 
them.  Instead  of  so  doing,  he,  voluntarily,  and  with  the  know-* 
ledge  that  the  box  was  to  go  on  by  the  next  Western  Vermont 
traiu,  took  the  control  and  custody  of  the  box  himself,  and  put  it 
in  the  defendant's  baggage  room.  His  act,  whatever  is  the  legal 
effect  of  it,  must  be  regarded  as  the  act  of  the  Rutland  and  Bur* 
lington  Railroad  Company ;  Jordan  v.  The  Fall  River  Railroad 
Company,  5  Cush.  69  ;  Redfield  on  Railways,  p.  243. 

2.  The  defendants  insisted  and  requested  the  court  to  charge 
the  jury,  that  the  putting  of  the  box  on  the  platform  at  Rutland* 
ready  for  delivery,  where  it  was  seen  by  the  plaintiff,  and  might 
have  been  taken  by  him,  was  a  complete  performance  of  their 
duty  as  carriers ;  and  that  if  the  baggage  master  thereupon  retained 
the  custody  of  it,  with  the  consent  of  the  owner,  and  put  it  into 
the  baggage  room  of  the  depot  for  safe  keeping  till  morning,  the 
company  were  only  liable  as  warehousemen  for  such  keeping  till 
morning. 

The  court  charged,  first,  that  it  was  the  duty  of  the  company 
to  carry  the  box  to  Rutland,  (its  destination,)  and  there  deliver 
it  to  the  plaintiff,  if  called  for  by  him  within  a  reasonable  time 
after  the  termination  of  the  journey  ;  but  if  it  was  not  called  for 
within  a  reasonable  time  after  its  arrival,  the  liability  of  the 
defendants  as  carriers  would  cease  ;  and  thereafter  they  would 
only  be  liable  as  bailees,  and  not  as  carriers ;  and  that  the 
question  whether  the  box  was  called  for  within  a  reasonable 
time  was  one  of  fact,  to  be  determined  by  the  jury  upon  the  tea* 
timony  :  secondly,  that  the  depositing  the  box  on  the  platform  in 
the  depot  at  Rutland,  and  its  being  seen  there  by  the  plaintiff,  who 
might  then  have  called  for  and  taken  it,  was  not  a  delivery,  nor 
the  complete  performance  of  the  defendants*  duty  as  carriers,  so 
long  as  the  defendants  or  their  servants  retained  any  custody  of 
it ;  and  that  in  order  to  have  completed  a  delivery,  the  defen- 
dants' servants  should  have  parted  with  all  custody  of  the  box, 
and  transferred  its  actual  possession  to  the  plaintiff. 
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This  is  all  of  the  charge  upon  the  point  whether  the  facts 
shown  would  discharge  the  defendants  from  their  liability  as 
^carriers. 

The  important  question  in  this  case  is,  whether  the  delivery 
x>f  the  box  upon  the  platform  of  the  depot  at  Rutlaud,  (which 
was  its  place  of  destination,)  in  the  sight  of  the  plaintiff,  at  half 
past  eleven  at  night,  «ed  its  removal  by  the  defendants  to  their 
•baggage  room  for  keeping  through  the  night,  they  being  informed 
that  it  was  going  over  the  Western  Vermont  road  to  East  Dorset 
by  the  first  train  in  the  morning,  the  plaintiff  inquiring  if  it 
would  be  safe  there,  and  they  assuring  him  that  it  would,-**- 
whether  these  facts  release  the  defendants  from  liability  as  car- 
riers for  the  box  during  the  night,  and  make  them  liable  only  as 
warehousemen  ? 

This  case  is  of  but  slight  pecnniary  importance,  but  the  ques- 
tion involved  is  of  much  importance  to  the  public  and  the  rail* 
way  companies ;  anfl  fully  justifies  the  defendants  in  the  diligence 
and  research  which  they  have  bestowed  upon  its  investigation, 
and  in  their  desire  to  have  its  decision  establish  the  rule  in 
regard  to  similar  xsases. 

It  is  admitted  that  the  plaintiff  bought  a  ticket  at  Burlington 
for  Rutland,  and  had  his  box  marked  for  Rutland,  and  that  in 
going  to  his  final  destination  of  East  Dorset,  he  could  go  no 
further  than  Rutland  on  the  Rutland  and  Burlington  Railroad. 
He  did  not  even  tell  the  station  agent  at  Burlington  who  marked 
his  box  that  either  he  or  it  was  going  further  than  Rutland. 
Rutland  therefore  was,  so  far  as  the  defendants  could  know,  his 
4nal  destination,  until  he  arrived  there. 

When  he  arrived  there  his  box  was  placed  upon  the  platform, 
•at  the  usual  place  of  delivery,  ready  for  delivery  to  him.  He 
*aw  the  box,  and  could  have  demanded  that  its  custody  should 
be  given  up  to  him.  He  did  not  demand  it.  The  baggage  mas- 
ter did  not  offer  to  deliver  it  up  to  him,  or  require  or  request 
him  to  take  it. 

Now  upon  these  facts  standing  alone,  and  without  reference  to 
what  further  was  said  and  done  about  going  on  in  the  morning 
to  East  Dorset,  let  us  consider  what  would  be  the  rule  of  law,*s 
to  delivery  and  future  custody  toy  the  railroad  oooqttay. 
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We  think  it  is  the  true  rale  of  the  law  as  to  baggage  that  has- 
reached  its  final  destination,  that  the  railroad  company  must,  upon 
its  arrival,  have  it  ready  for  delivery  upon  the  platform  at  the 
usual  place  of  delivery,  until  the  owner  can,  in  the  use  of  due 
diligence,  call  for  and  receive  it ;  and  that  the  owner  must  call 
for  it  within  a  reasonable  time,  and.  must  use  diligence  in 
calling  for  and  removing  it.  If.  the  owner  does  not  within  a 
reasonable  time,  and  in  the  exercise  of  diligence,  call  for  the 
baggage,  then  the  company  should  put  it  in  their  baggage  room 
and  keep  it  for  him,  and  their  custody  of  it  then  is  only  that  of 
warehousemen  ;  and  they  are  discharged  from  liability  as  carriers 
as  soon  as  they  have  kept  it  ready  for  delivery  a  reasonable  time* 
and  it  has  not  been  called  for.  Where  trains  arrive  at  such 
hours  that  it  is  the  usual  course  of  business  at  the  station  to 
immediately  deliver  the  baggage,  apd  for  passengers  to  immedi- 
ately receive  it,  there  the  reasonable  time  for  which  the  company 
should  have  it  ready  for  delivery,  must  be  limited  and  governed 
by  the  practice  and  eustom  of  immediate  delivery  'r  and  in  euck 
cases  reasonable  time  and  immediate  delivery  go-  hand  in  hand, 
and  "  reasonable  time"  can  not  extend  the  delivery  to  another 
day  or  another  occasion.  We  believe  it  to  be  the  usual  custom 
to  deliver  and  receive  baggage  not  only  during  what  is  called 
the  business  hours  of  the  day,  but  upon  the  arrival  of  trains  in 
the  night,  and  at  almost  any  hour  of  the  night.  The  traveller 
is  rarely  willing,  after  arriving  at  his  destination  r  to  leave  hi* 
baggage  at  a  railroad  depot,  and  the  railway  companies  are 
usually  desirous  to  despatch  business,  and  be  relieved  from  their 
responsibility.  Hence  immediate  delivery  is  the  rule  as  to  bag-' 
gage ;  and  the  rule  that  has  been  applied  to  the  receipt  of  freight r 
that  it  should  arrive  during  the  usual  hourr  of  business,  and  so 
that  the  consignee  may  have  an  opportunity  during  the  hours  of 
business  to  see  and  receive  it,  does  not  apply  to  baggage,  which 
usually  accompanies  the  traveller,  and  is  required  by  him  on 
arrival. 

The  rule  is  thus  expressed  by  Mr.  Angell,  in  hie  work  on* 
the  law  of  carriers,  sec.  114  :  4<  The  arrival  with  the  baggage 
in  safety  at  the  place  of  destination,  will  not  discharge  the  carrier 
until  its  delivery  to  the  owner ;  although,  unless  demanded  in  • 
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*-  ____ . 

reasonable  time,  the  liability  of  tbe  carrier,  in  his  strict  charac- 
ter of  a  common  carrier,  will  not  continue.  No  passenger  is 
required,  however,  to  expose  his  person  in  a  crowd,  or  endanger 
his  safety  in  the  attempt  to  designate  and  claim  his  baggage/9 

In  Pierce  on  Railroad  Law,  p.  499,  it  is  said  :  "  the  liability 
of  the  company  as  a  common  carrier  ceases  when  the  passenger 
has  bad  a  reasonable  opportunity  after  the  arrival  to  receive  his 
btiggHge ;  if  it  remains  in  its  custody  after  that,  the  company 
will  be  liable  only  as  bailee  for  hire  or  gratuitously  ^  according  to 
circumstances," 

Redfield  on  Railways,  speaking  of  the  liability  of  railroad 
companies  for  the  baggage  of  traveller*,  says :  •*  they  remain 
liable  until  a  full  and  unequivocal  re-delivery  to  the  owner,  and 
ordinarily  to  the  end  of  the  route ;"  and  in  a  note,  citing  Powell 
v.  My*r*i  says-:  "if  baggage  be  not  called  for  in  a  reasonable 
time,  the  liability  of  the  company  as  carriers  ceases,,  and  they 
ere  holden  only  for  ordinary  care  as  bailees  tor  hire." 

The  case  of  The  Norway  Plains  Company  v.  The  B.<&  M.  R. 
Co.,  1  Gray  293,  has  been  cited  as  an  authority  of  great  weight 
to  establish  the  doctrine  that  delivery  of  goods,  and,  by  analogy, 
of  baggage,  upon  the  platform,  discharges  the  railway  compa- 
nies from  liability  as  carriers.  The  point  upon  which  that  decis- 
ion has  since  been  much  questioned,  that  eveu  where  the  owner 
of  the  goods  has  no  opportunity  to  receive  them,  in  the  exercise 
of  all  reasonable  diligence,  tbe  company  is  only  liable  as  bailee 
for  hire,  does  not  seem  to  arise  in  this  case,  for  here  the  owner 
had  the  opportunity  to  remove  his  baggage.  And  we  incline  to 
think  the  learned  court  of  Massachusetts,  in  applying  the  doc- 
trine of  thac  case  to  the  baggage  of  travellers,  would  hardly  say, 
that,  if  the  passenger,  on  the  arrival  of  the  train,  on  the  spot 
end  at  the  time  used  due  dilligence  to  get  his  baggage,  and  it  was 
lost  or  stolen  while  on  the  platform  and  before  he  could  get  it> 
the  company  would  not  be  liable  as  carriers. 

If  the  doctrine  of  that  case  were  to  be  pressed  so  far  as  to 
claim,  that,  if  the  railroad  companies,  for  their  own  convenience 
end  the  dispatch  of  business,  put  the  baggage  of  travellers  into 
their  baggage  room,  aud  there  kept  it  till  it  was  convenient  for 
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them  to  deliver  it,  they  would  not  be  liable  as  carriers,  we  shoulrf 
feel  obliged  to  differ  from  such  a  rule. 

It  is  the  very  point  npon  which  the  decision  is  open  to  criti- 
cism, npon  which  the  supreme  court  of  New  Hampshire,  in  a 
more  recent  case,  (32  N.  H.  523,)  upon  the  same  facts,  has  deci- 
ded directly  to  the  contrary,  and  in  which  it  is  distinguishable 
from  the  cases  in  the  8  Taunton  and  the  4  T.  R.  581,  which  are 
cited  to  sustain  it.  Those  eates  stand  upon  the  ground  thai, 
after  the  goods  have  reached  their  destination,  and  when  the 
carrier  holds  them  for  the  benefit  of,  or  upon  an  agreement  withf 
the  owner,  or  after  a  reasonable  time  for  delivery  has  expired, 
Or  for  the  convenience  of  the  owner,  there  the  custody  is  as* 
bailee,  and  not  as  carrier. 

The  rule  of  law,  as  to  the  liability  of  carriers  for  the  baggage 
of  travellers  which  has  reached  its  destination,  we  have  already 
stated  'r  a  nd  we  are  satisfied  that  the  reports,  as  well  as  the  text 
of  elementary  writers,  will  fully  sustain  the  rule  as  here  expressed* 
We  think,  therefore,  that  as  the  plaintiff 's  box  was  ready  for 
delivery  on  the  platform,  aud  he  might  have  received  it  and  had 
it  removed  to  a  hotel,  flhe  lateness  of  fhe  hour  at  which  the  train* 
arrived  will  not  of  itself  extend  the  reasonable  time  within 
which  the  plaintiff  should  call  ior  it  to  the  next  morning,  so-, 
that,  it  not  being  called  for,-  the  defendant  ^became  liable  for  its 
eustody  as  carriers.  If  it  was  not  the  usual  course  of  business 
lor  the  defendants  to  deliver  baggage  immediately  on  the  arrival 
of  the  train  at  that  late  hour  of  night,  or  if  the  railroad  company 
detained  the  plaintiff's  baggage  for  their  own  convenience  upon 
the  arrival  of  that  train,  such  facts  should  have  been  shown  by 
the  plaintiff }  and  if  shown,  might  vary  the  defendant's  liability 
for  the  custody  of  the  property.  But  we  can  not  presume  such- 
facts  to  exist,  and  without  tham  the  ease  must  stand  upon  the 
usual  custom  of  business,  and  the  ordinary  rules  of  law  appli- 
cable to  such  state  of  facta. 

Thus  far  we  have  considered  the  case  upon  the  basis  that 
Rutland  was  the  final  destination,  and  nothing  further  said  or 
done  between  the  parties. 

But  the  case  shows  that  the  plaintiff  informed  the  baggager 
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master  thai  the  box  was  going  on  in  the  morning  bj  the  Weal-' 
em  Vermont  road  to  Kast  Dorset,  and  that  the  baggage  master f 
with  each  knowledge,  took  the  box  to  the  baggage  room,  the 
plaintiff  consenting,  or  rather  not  objecting. 

It  does  not  appear  that  tbe  Rutland  and  Burlington  and  the 
Western  Vermont  roads  formed 'a  continuous  Hue,  or  were  con" 
nected  in  business — loth*  however,  using  and  starting  from  the 
same  depot/ 

The  question  then  arises,  whether,  when  baggage  arrives  at  its> 
destination  upon  one  railroad,  and  is  then  to  be  transferred  to  the 
other  road  that  connects  with  it  at  that  point,  and  the  former 
road  on  tbe  arrival  of  the  train  has  knowledge  of  the  fact  that 
such  baggage  is  to  go  on  by  the  next  train  in  the  morning,  oyer 
the  other  road,  and  with  this  knowledge  stores  the  baggage  in  it* 
baggage  room  till  morning, — the  ownor  not  objecting, — is  the 
custody  of  the  baggage  during  the  night  that  of  carrier  or  ware- 
houseman ? 

This  we  think  must  depeud  upon  what  is  the  usual  course  of 
business — the  usual^  practice  of  the  company  as  to  the  delivery  of 
baggage  that  is  going  on  over  another  road. 

Where  two  connecting  roads  meet,  and  their  trains  start  from 
the  same  station  or  depot,  and  the  traveller  and  his  baggage  are 
going  directly  on,  the  baggage  merely  to  be  removed  from  tbe 
car  in  which  it  has  been  brought  to  another  on  the  connecting 
read,  there  by  necessity  new  duties  paring  up.  The  traveller  is 
in  no  situation  to  receive  his  baggage  and  to  deliver  it  to  the 
otber  road.  He  may  be,  and  generally  is,  ignorant  of  the  places  * 
where  the  trains  are  placed,  and  of  the  means  of  transfer  for 
his  baggage.  He  is  not  unfrequently  surrounded  by  a  crowd  as 
ignorant  as  himself ;  is  confused  by  the  presence  of  several  trains 
and  by  what  appears  to  him  like  riie  disorderly  movements  of 
engines,  cars  and  baggage,  and  from  the  delays  incident  to  such 
crowds  and  places  is  often  hurried  for  time  to  get  his  ticket  and 
his  seat.  He  can  not  substitute  his  own  care  and  custody  of  his 
baggage  lor  that  of  the  railroad  company.  To  attempt  it  would 
be  but  to  produce  delay  and  confusion,  and  an  intermeddling 
which  the  railroad  companies  could  not  endure.  Hence  at  such 
junctions  of  connecting  roads  the  railroad  companies  frequently. 
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perhaps  we  may  say  usually,  provide  persons  to  transfer  the 
baggage  from  one  road  to  another.  If  the  baggage  of  the  trav* 
eller  is  not  marked  or  checked  for  any  point  beyond  such  June* 
tion,  all  they  expect  of  him  is  that  he  shall  point  out  his  bag- 
gage and  state  the  road  over  which  it  is  to  go,  and  be  present 
when  it  is  delivered  to  such  road  to  direct  at  what  station  it  is 
to  be  left,  that  it  may  be  properly  checked  or  marked.  The 
companies  assume  the  control  and  custody  of  it  in  transferring 
it  from  one  road  to  another — the  servants  of  the  first  company 
delivering  it  to  the  servants  of  the  other.  Where  it  thus  becomes 
the  usual  course  for  the  first  company  to  deliver  baggage  going 
on  over  another  road  to  the  servants  cf  such  other  road,  it  is 
obvious  that  the  custody  of  the  first  as  carriers  continues  till  the 
custody  of  the  second  begins.  The  traveller  has  the  right  to 
rely  on  this  usual  course  of  transferring  and  delivering  baggage^ 
and  can  require  the  delivery  of  his  baggage  according  to  such 
usual  practice.  It  is  the  place  where  he  is  the  mcst  helpless, 
and  where  baggage  is  the  most  likely  to  be  lost  or  stolen — where 
fraud,  collusion  and  theft  are  the  most  easily  practise^.  On 
the  other  hand,  it  is  indispensable  for  the  convenience  of  such 
connecting  roads,  for  the  prevention  of  confusion  and  delay  and 
for  the  dispatch  of  business,  that  they  should  assume  such  ens* 
tody  and  transfer  of  baggage,  and  in  such  custody  the  security  of 
the  public  requires  that  they  should  be  held  as  carriers. 

So  if  the  second  train  does  not  directly  connect  and  leave  on 
the  arrival  of  the  first,  and  there  is  a  detention  at  the  station  for 
a  short  period  of  time  or  even  for  a  few  hours,  the  custody  of 
the  railroad  company  thus  assumed  must  be  held  to  continue  till 
the  expected  train  departs,  or  the  servants  of  the  second  company 
take  the  delivery  of  the  baggage  ;  the  usual  course  of  business 
determining  their  liabilities  in  this  respect.  Nor  ought  the  rela* 
tion  of  carrier  to  be  changed  by  either  company's  putting  the 
baggage  into  a  store-room  for  safety  while  waiting  for  the  de- 
parture of  the  next  train. 

So  where  trains  arrive  at  a  late  hour  of  the  night  and  stop  for 
a  few  hours,  and  it  is  the  usual  course  of  the  company  upon 
whose  train  baggage  arrives,  upon  being  informed  that  it  is 
$oing  on  in  the  morning  by  the  next  train  over  a  connecting 
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road,  to  put  it  in  their  baggage  room  and  keep  it  for  delivery  in 
the  morning  to  the  servants  of  the  other  road  when  called  for  by 
the  owner  and  requested  to  do  so,  then  their  usual  practice  as  to 
the  delivery  of  such  baggage  should  govern,  and  the  custody  dur- 
ing the  night  should  be  that  of  carrier  and  not  warehousemen. 
The  traveller  has  the  right  to  call  for  such  delivery  in  the  morn- 
ing according  to  the  usual  practice.  The  danger  of  collusive 
theft  from  the  baggage-room  during  the*  night  is  as  great  as  at 
any  point  of  the  carriage  ;  the  traveller  relying  on  such  practice 
has  no  custody  of  his  property  and  cacnot  substitute  his  own 
watchfulness  for  that  of  the  company  ;  and  the  latter  by  adopt- 
ing the  practice  lead  the  public  to  rely  on  their  vigilance  and 
care .  That  the  course  of  business — the  practice  of  the  carrier — 
is  a  most  important  element  in  determining  when  the  transit  ends*, 
will  appear  from  an  examination  of  the  leading  case  of  The  F.  & 
M.  Bank  v.  The  Chatnplain  Transportation  Co.,  23  Vt.  211- 
Judge  Red  field  in  delivering  the  opinion  of  the  court  says  :— » 
"  All  the  cases  almost  without  exception  regard  the  question  of 
time  and  place  When  the  duty  of  the  carrier  ends,  as  one  of 
contract  to  be  determined  by  the  jury  from  a  consideration  of  all 
that  was  said  by  either  party  at  the  time  of  the  delivery  of  the 
parcels  to  the  carrier  ;  the  course  of  the  business,  the  practice 
of  the  carrier  and  all  other  attending  c  rcumstances."  To  hold 
that  delivery  by  railroad  companies  of  baggage  on  the  platform 
is  delivery  to  the  owner,  and  by  an  absolute  and  inflexible  rule  of 
law  terminates  the  transit  and  dfceharges  the  carrier  as  such 
from  further  responsibility — irrespective  of  their  own  practice 
and  course  of  business  as  to  delivery — would  we  think  be  in 
conflict  with  the  principle  of  the  decision  in  the  case  last  aW 
luded  to. 

The  case  of  Powell  v.  Myers,  26  Wend.  591.  is  in  many  re- 
spects similar  to  the  case  at  bar  and  is  so  much  in  point- 
especially  as  showing  that  the  course  of  business  as  to  the 
delivery  of  baggage  may  justly  be  relied  on  by  the  traveller— 
that  we  deem  it  proper  to  refer  to  it  with  some  particularity. 

The  plaintiffs  trunk  was  put  on  board  the  defendants  steam- 
boat at  West  Point  for  New  York,  where  it  arrived  between 
nine  and  ten  at  night.     Passengers  occasionally  staid  on  board 
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xhirrag  the  night,  but  usually  left  the  boat  on  arriving  at  the  city. 
Shortly  before  arriviug  at  the  dock  the  plaintiff  asked  the  master 
f>f  the  boat  if  his  baggage  would  be  safe  on  board  the  boat  dur* 
ing  the  night.  The'ma?ter  replied  that  it  would  be  perfectly  safe, 
for  they  stationed  a  watch  for  its  protection  till  morning.  The 
plaintiff  left  his  baggage  on  the  boat  but  went  off  to  the  city 
himself.  During  the  night  a  negro  with  a  forged  order  came 
for  the  baggage  and  obtained  it.  Chancellor  Walworth  in 
delivering  the  opinion  says  t — u  The  jury  were  right  in  conclud- 
ing that  the  baggage  left  on  board  was  in  the  custody  of  the 
master,  in  his  capacity  of  common  carrier,  until  it  was  called  for 
at  the  usual  time  in  the  morning  after  its  arrival  at  its  place  of 
destination.*9  And  Verplanck,  Senator,  says :  "  The  passenger's 
trunk  left  in  the  boat  till  a  convenient  and  usual  time  of  delivery  is 
governed  by  the  same  law  with  the  merchandise  transported  in  the 
boat.  Mere  arrival  docs  not  discharge  the  carrier's  response 
bility  as  to  either.9' 

The  English  decisions  recognize  the  same  doctrine.  Thus 
where  there  is  a  usage  for  the  porters  of  the  company  to  put  the 
baggage  on  a  cab  or  a  hackney  coach,  there  it  is  held  there  is  no 
delivery  to  the  traveller  till  that  is  done,  though  the  porter  take 
the  baggage  from  the  hands  of  the  traveller,  while  standing  on 
the  platform,  to  put  upon  the  cab. 

Bichards  v.  The  L.  &  8.  0.  £.  Co  ,  7  G  B.  (62  E.  C.  L.) 
639  ;  Butcher  v.  The  L.  &  8.  W.  E.  Co.,  29  Eng.  L.  &  E.  &47  ; 
Bromley  v.  The  Midland  B.  Co.,  33  Eng.  L.  &  E.  235. 

The  court  did  not  put  the  case  on  this  ground,  which  upon 
the  evidence  it  might  perhaps  have  been.  The  law  of  the  charge 
is  right,  but  is  inapplicable  to  the  case.  Upon  that  charge  we 
cannot  tell  upon  what  ground  the  jury  may  have  held  that  the 
box  was  called  for  in  a  reasonable  time.  It  might  have  been 
merely  because  it  arrived  at  a  late  hour . 

The  court  should  have  charged  as  to  the  law  as  appli* 
cable  to  baggage  going  on  over  the  Western  Vermont  road  and 
deliverable  according  to  the  course  of  business  of  the  defendants 
and  kept  by  them  for  such  delivery. 

It  is  denied  that  in  the  case  at  bar  there  was  evidence  to  show, 
that  it  was  the  usual  course  of  the  defendants,  on  being  informed 
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at  night  that  baggage  was  going  on  over  the  Western  Vermont 
road,  to  deposit  it  in  their  store-room  and  there  keep  it  over 
night  for  delivery  in  the  morning,  when  the  owner  should  call 
for  it,  to  the  servants  of  the  other  company ;  and  that  the  court  in 
their  charge  in  substance  directed  the  jury  that  if  they  found  these 
facts  then  the  defendants  would  be  liable  as  carriers*  But  we 
think  we  could  not  be  justified  in  so  construing  the  charge.  The 
part  of  the  charge  which  speaks  of  the  reasonable  time  within 
which  baggage  should  be  called  for,  would  have  to  be  extended 
by  implication  quite  beyond  what  jurymen  would  have  under* 
stood  from  it  in  order  to  embrace  this  idea. 

It  is  said  also  that  the  conduct  and  language  of  the  baggage 
master  gave  the  plaintiff  to  understand  that  it  wa*  the  practice 
of  the  company  to  keep  such  baggage  over  night  for  delivery  in 
the  morning  to  the  Western  Vermont  road  when  called  for  by 
the  owner,  and  that  in  this  respect  the  case  falls  within  the 
decision  of  PoweU  v.  Myers.  Unquestionably,  if  a  servant  of  the 
company  acting  within  his  duties — the  baggage  master  for  in- 
stance— had  assured  the  plaintiff  that  it  was  their  custom  to 
keep  baggage  for  delivery,  when  called  for,  to  the  other  com- 
pany in  the  morning,  such  an  assurance  would  bind  the  company, 
if  the  plaintiff  had  relied  upon  it  and  left  it  with  them  upon  such 
assurance.  But  nothing  of  this  kind  was  stated  in  the  charge  to 
the  jury,  nor  can  we  know  what  would  have  been  their  finding 
on  the  point  ;  nor  whether  they  would  have  held  what  the  bag- 
gage master  said  and  did,  as  amounting  to  a  declaration  of  their 
practice  upon  which  the  plaintiff  would  have  been  justified  in 
relying. 

The  court  seems  to  have  treated  the  case  as  that  of  baggage 
which  had  reached  its  destination,  and  upon  that  basis  to  have 
left  it  for  the  jury  to  say  whether  it  was  called  for  within  a  rea- 
sonable time,  when  in  fact  the  plaintiff  was  present,  saw  his 
baggage,  had  an  opportunity  to  take  it  into  his  own  custody,  and 
could  with  due  diligence  have  removed  it.  This  we  think  was 
error.  The  other  branch  of  the  case  now  sought  to  be  estab- 
lished, that  the  baggage  was  going  on  in  the  next  train  over  the 
Western  Vermont  road ;  that  the  defendants  knew  it ;  that  it 
was  their  custom  to  put  such  baggage  in  their  baggage-room  and 
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keep  it  till  morning  for  delivery  to  the  servants  of  the  Western 
Vermont  road  when  called  for  by  the  owner ;  and  also  that  the 
conduct  and  language  of  the  servant  of  the  defendants  led  the 
plaintiff  to  understand  that  there  was  such  a  custom,  and  to  rely 
on  it  even  if  there  was  not— does  not  appear  to  have  been  sug- 
gested to  the  jury  as  furnishing  a  reasonable  ground  for  holding 
the  defendants  liable  as  carriers  for  its  delivery  in  the  morning. 

If  such  a  course  of  business  as  to  the  custody  and  delivery  of 
such  baggage  had  been  shown,  the  plaintiff  would  have  been 
entitled,  by  giving  the  company  such  notice,  to  require  of  them  to 
deliver  the  baggage  in  the  morning  to  the  Western  Vermont  road 
pursuant  to  such  custom  when  called  for.  If  he  did  not  call  for 
it  in  the  morning  at  the  usual  hour  for  the  delivery  of  such  bag- 
gage, then  their  custody  as  carriers  would  cease  and  thenceforth 
they  would  only  be  bailees  for  him. 

II.  A  bed,  pillows,  bolster  and  bedquilts  belonging  to  a  poor 
man,  who  is  moving  with  his  wife  and  family,  may  properly  be 
called  -baggage.  It  is  very  common  for  such  persons  to  take 
such  articles  with  them  as  baggage — their  poverty  makes  it 
necessary,  and  such  things  are  frequently  about  all  they  have 
that  would  make  baggage.  They  are  not  merchandise — are  of 
small  value — may  be  put  in  a  box  or  trunk  like  apparel — are 
frequently  of  immediate  and  necessary  personal  use  to  the  owners, 
and  both  from  custom,  and  from  a  regard  to  the  poverty  of  such 
travellers,  are  often  and  properly  treated  as  baggage.  If  the  tools 
of  a  mechanic  (14  Fenn.  129),  or  articles  of  amusement  such 
as  a  gun,  a  pistol  and  fishing  tackle,  or  of  instruction  as  books 
(6  Hill  590),  or  a  lady's  jewelry,  are  properly  baggage  because 
they  are  usually  carried  as  such,  we  think  the  articles  here  in 
question  may  both  by  reason  and  custom  be  included  in  the  same 
list.  The  case  on  this  point  was  we  think  put  to  the  jury  with 
proper  instructions. 

Judgment  reversed. 
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A.   C.   CROSBY  v.  School  District  No.  9  in  Readsboro, 

Appellant 

School.     School  Register.     Forfeiture. 

The  certificate  of  qualification,  which  teachers  of  common  schools  are  required 
to  obtain  from  the  town  superintendent,  need  not  contain  any  statement  in 
reference  to  their  good  moral  character. 

A  teacher  of  a  common  school  does  not  forfeit  his  wages  by  reason  of  his 
neglect  to  answer  the  inquiries  to  teachers  contained  in  the  school  register, 
and  to  certify  to  the  correctness  of  his  record  of  the  daily  attendance  of  the 
scholars.    Barrett,  J.,  dissenting. 

But  if,  in  consequence  of  such  neglect,  the  school  district  loses  a  portion  of 
the  public  money,  the  teacher  must  make  good  such  loss  to  the  district. 

Assumpsit.  Plea  the  general  issue,  and  trial  by  the  court,  at 
the  December  Term,  1861,  Kellogg,  J.,  presiding. 

On  the  trial  before  the  county  court  the  parties  agreed  upon 
the  following  facts,  viz  :  The  plaintiff's  minor  daughter,  Alletha 
J.  Crosby,  taught  school  in  said  district  from  the  3rd  day  of  May, 
1859,  to  the  22nd  day  of  July,  1859,  at  the  price  of  one  dollar 
and  fifty  cents  per  week,  under  a  contract  made  by  the  plaintiff 
with  the  defendant.  At  the  time  she  commenced  such  echool  she 
had  in  her  possession  a  certificate  signed  by  the  superintendent 
of  common  schools  for  the  town  of  Readsboro,  in  the  following 
words; 

"  This  may  certify  that  Miss  Alletha  J.  Crosby  has  this  day 
been  examined  in  the  common  English  branches  of  education, 
and  found  qualified  to  teach  the  same,  and  is  therefore  licensed 
to  teach  school  in  the  town  of  Readsboro,  for  the  term  of  one  year. 
Readsboro,  May  2nd,  1859." 

The  plaintiff's  daughter  was  furnished  by  the  clerk  of  the 
district  with  a  school  register,  as  required  by  the  statute,  before 
she  commenced  the  school.  She  kept  in  the  register  a  record  of 
the  daily  attendance  of  her  scholars,  but  she  neglected  to  enter 
in  the  register  any  answer  to  but  one  6f  the  thirty-four  statistical 
interrogatories  therein  addressed  to  teachers,  or  to  make  any 
certificate  of  the  correctness  of  the  reco  d  of  the  attendance, 
tardiness  and  deportment  of  the  scholars  attending  her  school, 
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or  of  the  correctness  of  her  answer  to  any  of  the  statistical 
interrogatories  as  required  by  the  register. 

In  consequence  of  euea  neglect  the  district  lost  of  their  public 
money  for  that  term  of  school  the  amount  of  four  dollars  and 
fifty  cents. 

The  plaintiff  never  received  any  pay  for  his  daughter's  ser- 
vices, as  such  teacher. 

The  plaintiff  objected  to  the  reception 'of  such  agreement,  or 
of  any  evidence,  in  respect  to  the  loss  of  public  money  by  the 
district  through  the  neglect  of  the  teacher,  as  irrelevant  to  the 
issue,  and  the  court  pro  forma  sustained  the  objection,  to  which 
the  defendant  excepted. 

The  defendant  objected  to  the  certificate  of  the  town  superin- 
tendent, but  the  objection  was  pro  forma  overruled  by  the  court, 
to  which  the  defendaut  excepted. 

Upon  these  facts  the  court  rendered  judgment  pro  forma  for 
the  plaintiff  for  eighteen  dollars,  being  the  amount  due  to  the 
plaintiff  under  such  contract,  and  interest  thereon  since  July 
22nd,  1859,  and  costs,  to  which  the  defendant  excepted. 

W.  H.  Follett,  for  the  defendant. 

A.  W.  Prveton  and  A.  B.  Gardner,  for  the  plaintiff. 

Aldis,  J.  I.  The  8th  section  of  chap.  20,  p.  143  Comp.  Stat, 
requires  the  town  superintendent  to  obtain  fuU  and  satisfactory 
evidence  of  the  good  moral  character  of  school-teachers ;  and  to 
ascertain  by  personal  examination  their  qualifications  to  in- 
struct and  govern  a  school ;  and  to  give  them  certificates  of 
their  qualifications.  The  statute  distinguishes  between  good 
moral  character  and  quaiiications  to  teach  school.  The  first 
the  superintendent  is  to  ascertain  by  inquiry,  the  second  by  per* 
sonal  examination,  and  to  this  he  is  to  certify.  The  certificate 
fully  complies  with  the  statute. 

II.  The  Act  of  1858,  sec.  6,  provides  that  the  public  money 
shall  be  divided  amoag  the  districts  according  to  the  average 
daily  attendance  of  the  scholars,  instead  of  the  number  of  schol- 
ars between  four  and  eighteen  years  of  age.     Sections  7  and  8 
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provide  for  the  furnishing  of  a  school  register  in  which  the 
teacher  shall  •'  keep  a  trae  record  of  the  daily  attendance  of  each 
scholar,  and  at  the  close  of  his  school  shall  enter  in  the  register 
•correct  answers  to  all  inquiries  therein  addressed  to  teachers, 
and  shall  return  such  register  to  the  district  clerk  previous  to  the 
receipt  of  his  wages  as  teacher."  The  district  clerk  is  to  file  the 
register  with  the  town  clerk  with  certain  returns  verified  by  his 
oath ;  and  no  portion  of  the  public  money  shall  be  distributed  to 
a  district  whose  register  is  not  properly  filled  oat. 

In  this  case  the  teacher  kept  a  record  of  the  daily  attendance 
of  her  scholars ;  bat  she  did  not  answer  the  interrogatories  ad- 
dressed to  teachers,  nor  certify  as  to  the  correctness  of  her 
record  of  attendance  as  required.  It  would  seem  that  her 
record  is  imperfect  or  inacnrate  in  some  respects.  In  conse- 
quence of  her  neglect  the  district  lost  $4.50  of  public  money, 
which  they  otherwise  would  have  had.  The  district  claims  that 
for  such  neglect  she  forfeits  ail  right  to  wages  by  virtue  of  the 
clause  in  the  8th  section,  which  enumerates  her  duties  and  closes 
by  saying,  "  and  return  such  register  to  the  district  clerk  previ- 
ous to  the  receipt  of  his  wages  as  such  teacher."  The  duties, 
imposed  on  teachers  by  that  section  of  the  act  are,  very  impor- 
tant. The  record  of  attendance  is  the  basis  for  the  distribution 
of  the  public  money,  and  the  answers  to  the  statistical  inquiries 
embody  facts  important  for  ascertaining  the  practical  working 
and  utility  of  our  school  system  and  for  the  improvement  of  our 
schools. 

We  think  however  that  it  was  not  the  intention  of  the  Legis- 
lature to  secure  the  performance  of  these  duties  by  subjecting  the 
teacher  to  a  forfeiture  of  wages  for  non-performance  of  these 
duties.  The  statute  is  rather  directory — pointing  out  with  min- 
uteness the  duties  to  be  done  and  the  manner  and  time  of  doing 
them.  The  thirty-four  inquiries  require  very  great  minuteness 
and  accuracy  in  matters  of  detail  connected  with  the  school  and 
the  district.  If  the  clause  we  have  above  quoted,  works  a  for- 
feiture of  wages,  any  one  omission  or  neglect  in  these  matters 
would  produce  this  result.  This  seems  to  us  a  more  harsh  and 
severe  penalty  than  the  law  could  have  intended  to  visit  upon 
negligence  even  in  such  matters.  We  think  the  Legislature 
40  N 
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intended  to  rely  for  the  faithful  performance  of  these  duties — 
first,  upon  clearly  specifying  to  the  teacher  what  was  to  be  done, 
and  secondly,  by  securing  through  the  presumed  fidelity  and  good 
intent  of  the  teacher,  and  through  the  examinations,  visits,  vigi- 
lance and  zeal  of  the  superintendents,  prudential  committees  and 
visitors,  a  zealous  and  diligent  attendance  to  these  duties. 

It  is  observed  too,  that  no  language  is  used  expressly  pro- 
viding for  a  forfeiture  of  wages ;  and  it  seems  to  us  that  so 
serious  a  penalty  likely  to  be  visited  upon  many  young  persons 
throughout  the  state  for  slight  failures  and  neglects,  would  not 
nave  been  enacted  without  plain  and  express  words  declaring  a 
forfeiture. 

It  seems  just  and  reasonable,  however,  and  one  of  the  instru- 
ments for  securing  the  faithful  working  of  the  system,  that  the 
teacher  should  be  liable  to  make  good  to  the  district  the  amount 
of  the  public  money  which  the  neglect  of  the  teacher  causes  the 
town  to  lose. 

As  the  county  court  allowed  the  teacher  the  whole  amount  of 
her  wages  without  deducting  for  the  94,50,  we  reverse  the  judg- 
ment and  render  judgment  for  the  plaintiff  for  the  eighteen  dol- 
lars deducting  therefrom  the  $4,50  and  interest  on  it  to  the  De- 
cember term,  1861,  and  allowing  interest  on  the  balance  to  this 
date._ 

Barrett  J.,  dissenting.  As  I  regard  the  decision  to  be  in 
direct  contravention  of  a  plain  statute,  rendering  nugatory  an 
important  provision,  and  also  of  well  established  principles  of 
the  common  law,  and  calculated  to  result  in  consequences  seri- 
ously detrimental  to  the  educational  system  of  public  schools  hi 
the  state,  as  it  is  constituted  by  legislative  enactment,  I  deem  it 
my  duty  to  make  public  the  grounds  of  my  dissent,  to  the  end 
that  the  decision  shall  have  no  further  sanction  than  it  derives 
from  the  concurrence  of  the  Judges  who  really  made  it. 

In  1856  the  Board  of  Education  was  constituted,  and  its  pur- 
poses and  duties  defined.  As  an  important  branch  of  that 
board,  a  Secretary  was  also  provided,  whose  duty,  among  other 
things,  is  "to  visit  schools,  &c,  and  furnish  and  distribute  to 
them  blank  forms  for  collecting  statistics  of  the  various  schools 
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in  the  State.  He  shall  prepare  and  present  to  the  Board  of  Ed- 
ucation, on  the  first  day  of  their  annual  session,  a  report  of  his 
official  doings  for  the  preceding  year,  and  a  statement  of  the 
condition  of  the  common  schools  of  the  State,*9  &c. 

By  section  8,  of  the  act  of  1858,  relating  to  common  schools, 
"  It  is  made  the  duty  of  every  teacher  of  a  common  school,  be- 
fore he  commences  his  school,  to  procure  from  the  clerk  of  the 
district,  in  which  he  shall  teach,  a  school  register,  and  therein 
keep  a  true  record  of  the  daily  attendance  of  each  scholar  who 
may  attend  such  school,  while  under  his  instruction,  in  accord- 
ance with  the  form  prescribed  in  such  register,  and,  at  the  close 
of  his  school,  shall  enter  into  said  register  correct  answers  to  all 
statistical  inquiries  therein  addressed  to  teachers,  and  return 
such  register  to  the  district  clerk,  previous  to  the  receipt  of  hk 
wages  as  such  teacher"  <fec. 

By  sec.  6,  it  is  provided,  that  the  public  money  is  to  be  di- 
vided "  between  the  districts  in  town  in  proportion  to  the  average 
daily  attendance  of  the  scholars  of  t>uch  districts  upon  the  com- 
mon schools  of  such  districts  during  the  preceding  school  year. 
Such  average  daily  attendance  to  be  ascertained  from  the  record1 
thereof  to  be  kept  in  the  registers  of  such  schools  prescribed  in 
this  act." 

By  the  last  clause  of  section  8,  it  is  enacted,  that  "  no  portion 
of  the  public  money  in  any  town  shall  be  distributed  to  any  dis- 
trict, whose  school  register  or  registers  shall  not  be  properly 
filled  out  and  filed  in  the  town  clerk's  office,  pursuant  to  the  pro- 
visions of  this  act." 

Said  8th  section  requires  the  performance  of  the  prescribed 
duty,  in  respect  to  the  keeping,  certifying  and  return  to  the  clerk 
of  the  district,  of  the  register,  previous  to  the  receipt  of  the  stip- 
ulated wages  of  such  teacher. 

The  bill  of  exceptions  shows  a  clear  case  of  neglect  of  the 
teacher  to  perform  this  duty.  It  would  seem,  therefore,  ou  the 
face  of  the  statute,  to  be  a  case  in  which  the  teacher  was  not 
entitled  to  receive  her  wages ;  and  if  she  was  not  entitled  to  receive 
them,  then  the  district  was  under  no  liability  to  pay  them.  This 
result  would  not  seem  capable  of  being  avoided,  nor  would  it 
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seem  capable  of  being  made  plainer  by  discussion.  In  order  to 
avoid  it,  it  seems  necessary  to  assume  that  the  court  may  prop- 
erly disregard  and  virtually  repeal  so  much  of  said  8th  section 
as  prescribes  said  duty  for  teachers,  and  enacts  the  consequence 
to  result  from  their  neglect  to  perform  it 

It  is  of  no  avail  to  say  that  the  act  does  not  in  terms  say  that 
the  teacher  shall  forfeit  his  wages ;  and  therefore  invoke  the 
doctrine  of  a  strict  construction,  as  against  forfeiture.  The 
meaning  of  the  statute  is  too  plain  for  cavil.  Call  it  by  whatso- 
ever name  it  may  please  any  one  to  do,  the  provision  is  express, 
that  the  teacher  is  to  perform  the  prescribed  duty  before  receiving 
his  wage*.  If  by  the  law  he  has  no  right  to  receive  them,  it  is 
passing  strange  that  he  may,  nevertheless,  compel  the  district,  by 
suit,  judgment  and  execution  to  pay  them.  But  in  this  the 
teacher  has  forfeited  nothing  iu  the  technical  sense  of  &  forfeiture. 
She  has  not  entitled  herself  to  receive  the  stipulated  wages. 
She  contracted  to  keep  the  school  and  thereby  took  upon  herself 
the  performance  of  all  the  legal  duties  enjoined  and  required,  and 
particularly  so  far  as  the  pecuniary  interests  and  rights  of  the 
district  depended,  under  the  law  upon  such  duties  being  performed 
by  her.  This  she  neglected  to  do  ;  and  hence,  on  very  familiar 
principles,  she  was  not  entitled  to  claim  and  receive  the  wages 
The  contract  was  entire,  and  she,  must  perform  all  she  was 
legally  bound  to  do,  before  her  right  to  wages  accrued  ;  unless 
she  showed  a  valid  reason  by  way  of  excuse  for  her  failure  in 
this  respect.  This  case  is  destitute  of  any  such  reason,  and 
stands  upon  the  naked  fact  that  she  neglected  to  perform  such 
prescribed  duty. 

But  if  it  were  to  be  regarded  as  a  forfeiture  the  case  seems 
equally  free  from  doubt.  For  the  language  and  meaning  of  this 
provision  of  the  statute  are  plain,  and  free  from  ambiguity  or 
doubtfulness.  It  means  just  what  its  terms,  in  their  natural  and 
ordinary  sense  import,  and  hence  there  is  no  province  for  construe- 
Hum  by  the  court ;  no  ground  given  for  the  court  to  exercise  the 
mystery  of  judicial  construction,  to  evade  or  abrogate  the  obvious 
effect  of  the  statute. 

It  seems  too  plain  to  be  argued,  that  the  purpose  of  the  statute 
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was  to  secure  the  performance  of  the  prescribed  duty,  and  as  a 
most  cogent  motive,  to  make  the  right  to  wages  dependent  on 
auch  performance. 

This  view  is  corroborated  by  the  general  scope  and  obvious 
purposes  of  the  statutes  constituting  our  present  common  school 
system.  The  results  to  be  attained  by  the  Board  of  Education 
and  its  Secretary  require  that  all  the  prescribed  duties  should  be 
performed  by  the  other  officers,  including  teachers*  who  have  to 
do  with  the  carrying  on  all  our  common  schools  ;  and  particu- 
larly is  it  necessary  that  teachers  should  perform  the  duties  pre- 
scribed by  the  statute  for  them,  in  order  to  furnish  important 
matter  for  the  work  to  be  done  by  the  Secretary  of  the  Board* 
And  beyond  this,  upon  the  performance  of  that  duty  in  respect 
to  the  register  by  teachers,  is  made  to  depend  the  pecuniary 
interest  of  the  district  involved  in  its  right  to  a  share  of  the 
public  money.  Hence  the  reason  for  operating,  by  so  stringent 
a  motive,  upon  the  assiduity  and  faithfulness  of  teachers  in  the 
discharge  of  that  duty. 

When  the  meaning  and  purpose  of  the  statute  is  plain,  the 
duty  of  the  court  is  equally  plain,  to  give  the  statute  effect  ae» 
^cording  to  such  meaning  and  purpose,  It  is  not  the  legitimate 
province  of  the  court  to  supervene  upon  it,  and  render  it  nuga- 
tory, either  in  view  of  the  supposed  severity  of  its  operation  in 
a  particular  case,  or  because  the  court  may  think  such  a  provis- 
ion of  the  law  to  be  impolitic.  Considerations  of  this  kind  are 
proper  to  be  entertained  and  acted  upon  by  those  charged  with 
the  duty  of  making  the  law,  but,  by  no  means,  fall  within  the 
province  of  those  charged  only  with  the  duty  of  administering  it. 
In  this  particular  case,  there  is  nothing  shown,  by  reason  of 
which,  the  plaintiff  is  entitled  to  claim  that  there  would  be  any 
hardship.  The  duty  is  plainly  prescribed.  The  register  con- 
tains explicit  directions  for  the  performance  of  it  in  detail,  with 
a  copy  of  the  law  itself  prefixed.  Any  person,  qualified  to  teach 
a  common  school,  is  fully  competent  to  understand,  and  do  the 
whole  duty  in  detail.  This  case  shows  simple  neglect  on  the 
part  of  the  teacher,  without  cause  or  excuse  ;  leaving  it  to  be 
inferred,  that  she  neglected  its  performance,  as  matter  of  choice. 
1 1  shows  further,  the  consequence  of  such  neglect  on  the  rights 
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of  the  district,  in  respect  to  its  portion  of  the  public  money;  and 
thus  illustrates  what  is  above  said,  as  to  the  essential  importance 
of  having  the  duty  performed. 

In  the  opinion  delivered,  in  announcing  the  decision,  it  was 
said  that  the  statute,  in  respect  to  the  duty  of  the  teacher  in  this- 
behalf,  might  be  regarded  as  directory.  With  great  deference,  I 
venture  to-day,  that,  amongst  all  the  cases,  in  which  the  courts 
have,  with  more  or  less  reason,  applied  this  unintelligible  doc- 
trine, in  disregarding  or  abrogating  explicit  provisions  of  statute 
law,  not  one  can  be  found  to  warrant  its  application  in  the 
present  case.  • 

So  far  as  any  principle,  by  which  courts  have  professed  to  be 
governed,  in  holding  certain  statutes  directory,  in  distinction  from 
statutes  peremptory,  is  capable  of  being  defined,  it  is  well  put  by 
Mr,  Sedgwick  on  statutory  and  constitutional  law  8C8,  thus: 
"  When  statutes  direct  certain  proceedings  to  be  done  in  a  certain 
way  at  a  certain  time,  and  a  strict  compliance  with  these  pro- 
visions of  time  and  foim  does  not  appear  essential  to  the  judicial 
mind,  the  proceedings  are  held  valid,  though  the  command  of  the 
statute  is  disregarded  or  disobeyed . " 

The  present  case  is  clearly  not  of  this  character.  It  was  not 
a  mere  disregard  of  form,  mode  or  time,  in  the  doing  of  the  things 
required  ;  but  it  was  a  neglect  to  do  the  thing  at  all,  in  any  form, 
or  mode,  or  in  any  time.  I  think  this  is  the  first  case,  in  which 
a  court  of  last  resort  has  assumed  to  hold  a  statute  to  be  merely 
directory,  which  requires  certain  things  to  be  done,  that  are  essen- 
tial to  the  accomplishment  of  the  leading  purposes  of  the  statute ; 
essential,  in  order  that  the  performance  of  the  duty  enjoined  on 
Other  persons,  holding  important  office  under  it,  may  be  effective 
of  the  ends  designed  by  the  creation  of  such  office ;  essential  to 
the  pecuniary  rights  of  the  district  under  the  same  statute ;  and 
which  statute  makes  the  performance  of  such  duty,  on  the  part  of 
the  claimant,  a  condition  precedent  to  his  right  to  receive  pay  of 
the  district,  in  the  capacity  in  which  such  duty  is  required  to  be 
performed. 

Is  this  statute  any  more  explicit  in  any  of  its  provisions,  en- 
joining duties  upon  other  persons,  connected  with  the  adminis- 
tration of  the  common  school  system,  under  the  laws  of  the  State  ? 
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Is  it  any  more  explicit  in  the  closing  clause  of  the  8th  section  ? 
And  in  these  respects,  would  it  be  said  that  it  is  merely  directory  t 
That  is,  that  the  persons  charged  with  those  duties,  may  reject 
them  at  pleasure,  and  no  legal  consequence  will  folio  w  ?  or,  that 
the  district  may  have  its  share  of  the  public  money  notwith* 
standing  its  school  register  shall  not  have  been  filled  out  and 
filed  in  the  town  clerk's  office,  pursuant  to  the  provisions  of  this 
act  ?  I  think  not,  and,  for  the  same  reason,  I  think  it  not  war- 
rantable to  treat  as  directory — that  is,  of  no  importance — the 
provision  as  to  the  duty  of  the  teacher,  and/  his  right  to  receive 
his  wages,  when  he  has  neglected  to  perform  that  duty,  upon 
which  his  right  to  receive  such  wages  is  made  to  depend. 

On  the  subject  of  holding  statutes  to  be  directory  it  is  proper 
to  refer  to  Holland  et  <d  v.  Osgood,  8  Vt.  276  ;  Briggs  v.  Georgia, 
15  Vt.tfl ;   Corliss  v.  Corliss,  8  Vt.  373. 

I  pass,  without  discussion,  what  seems  to  me  to  be  another 
unwarrantable  feature  of  the  decision,  viz :  allowing  the  recovery 
by  the  plaintiff  with  the  deduction  of  what  the  district  lost  of 
public  money*  in  consequence  of  the  neglect  of  the  teacher  to 
keep  and  return  the  register,  as  the  statute  requires.  This  is 
allowing  recoupment  of  damages  by  the  defendant ;  a  practice 
which  has  been  adopted  by  the  courts  of  some  other  states,  bat 
which  this  court  expressly  declined  to  adopt  in  a  case  in  Chit- 
tenden county,  some  two  years  ago,  which  I  do  not  find  to  have 
been,  as  yet,  reported.  If  the  statute  is  of  any  significance,  it 
seems  to  me  entitled  to  govern  the  plaintiff's  right  of  recovery, 
and  the  measure  of  such  recovery  ;  and,  if  entitled  to  recover  at 
all,  I  do  not  discover  any  measure  but  the  stipulated  wages. 
If  the  defendant  would  claim  any  deduction,  it  should  be 
asserted  by  plea  in  offset,  unless  the  declaration  was  for  quantum 
meruit,  which  does  not  appear  to  have  been  so  in  this  case. 
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Elmer  J.  Woodcock  v.  Joel  C.  Bolster,  Appellant. 

School  District.     Vacancy.     Officer  de  facto.     Qualification  of 
voter  and  office-holder  in  towns  and  school  districts*     Collection 
•    of  Taxes. 

The  offices  of  a  school  district  do  not  become  vacant  merely  by  the  neglect 
of  the  district  to  maintain  a  school  as  required  by  No.  32  of  the  acts  of  1859, 
and  No.  4  of  the  acts  of  1860.  (see  General  Statutes,  chap.  22,  sec.  46.  Socfr 
neglect  merely  famishes  a  reason  for  vacating  the  offices,  and  they  do  nrt 
become  vacant  nntil  the  selectmen  have  made  new  appointments. 

If  a  clerk  of  a  school  district,  who  has  been  irregularly  elected,  acts  as  clerk 
de  facto,  and,  as  such,  regalarry  calls  an  annual  meeting  of  the  district,  the 
irregularity  of  his  election  will  not  affect  the  validity  of  the  election  of  the 
officers  regularly  elected  at  such  meeting. 

If  one  be  elected  sole  prudential  committee  of  a  school  district  who  is  by  law 
ineligible,  his  assessment  of  a  tax  voted  by  the  district  will  be  invalid. 

It  is  not  a  requisite  analfScatlon  of  a  voter  or  office-holder  in  a  town  or  school 
district,  that  he  be  a  freeman. 

The  erroneous  declaration  of  a  tax-collector  at  the'safe  of  property  distrained 
for  taxes,  that  he  has  sold  enough  property  to  satisfy  the  tax  and  costs, 
and  that  he  shall  sell  no  more,  does  not  prevent  him  from  legally  proceeding, 
on  the  same  occasion  and  withoat  any  adjournment  of  the  sale,  to  sell  suffi- 
cient property  to  meet  the  tax  and  costs. 

Trespass  for  taking  a  waggon,  one  neck  yoke  and  two  straps, 
one  whiffle  tree,  one  evener  and  two  clevies.  The  defendant 
justified  the  taking  and  disposing  of  the  property  by  virtue  of  a 
tax  bill  and  warrant  issued  to  him  as  collector  of  school  district 
No.  8,  in  Winhall.     The  following  facts  were  agreed  upon  : 

There  has  been,  for  some  eight  or  ton  year*,  in  Winhall,  a 
legally  organized  school  district,  known  and  designated  as  dis- 
trict No.  8. 

At  the  time  of  the  assessment  of  taxes  hereinafter  mentioned, 
the  plaintiff  had  a  legal  grand  list  of  eleven  dollars,  on  which  * 
he  was  liable  to  pay  taxes  in  such  district.  The  district  have 
acted,  and  have  been  recognized  as  a  regular  school  district,  from 
their  organization  some  ten  years  since,  and  have  regularly,  and 
from  time  to  time,  chosen  their  officers  until  March,  1859,  when 
they  also  elected  their  officers  ;  but  they  held  no  school  meeting, 
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and  made  no  election  of  officers  for  the  year  I860,  nor  were 
any  appointed  by  the  selectmen  of  the  town  of  Winhall, 
and  during  the  whole  of  the  school  year,  commencing  April  1st, 
I860,  the  district  neglected  to  cause  a  common  school  of  any 
grade  to  be  kept  or  taught  in  the  district  for  any  period  what- 
ever. 

In  the  early  part  of  March,  1861,  some  doubts  were  enter- 
tained by  certain  members  of  the  district,  whether  the  district 
had  not  lost  its  organization  by  its  non-compliance  with  the  stat- 
ute of  1859,  and  thereupon  application  was  made  by  certain 
members  of  the  district  to  the  selectmen  of  Winhall  for  re-or- 
ganization. The  selectmen  thereupon  proceeded  to  organize  it 
anew,  by  calling  a  meeting  of  the  school  district  on  the  12th  of 
March,  1861,  when,  under  the  superintendence  of  one  of  the 
selectmen,  a  board  of  officers  for  the  district,  consisting  of  a 
moderator  and  clerk,  were  elected,  who  were  the  same  persons 
legally  elected  to  the  same  offices  at  the  last  election  of  officers 
in  the  district  in  March,  1859.  The  clerk  so  elected  on  the  12th 
of  March,  18G1,  then  warned  a  school  meeting  of  the  district, 
(giving  the  proper  notice,)  to  assemble  in  the  school  house  in 
the  district,  on  the  last  Tuesday  of  March,  1861,  for  the  purpose 
of  electing  officers  of  the  district  for  the  ensuing  year,  «nd, 
among  other  things,  "  to  see  if  the  district  would  vote  to  build 
a  shed  to  put  school  wood  in."  On  the  26th  of  March,  1861, 
agreeably  to  such  warning,  the  district  held  their  school  meeting, 
and  elected  the  defendant  collector,  and  one  Patrick  Duane,  an 
unnaturalized  Irishman,  then  a  resident,  and  the  owner  of  real 
and  personal  estate,  in  such  district,  duly  assessed  to  him  in  the 
grand  list  thereof,  the  sole  prudential  committee. 

Said  Patrick  Dnane  was  born  in  Ireland,  and  resided  there 
until  after  he  was  twenty-one  years  of  age,  when  he  migrated  to 
this  country,  and  has  never  been  naturalized. 
*  The  defendant  as  collector,  and  Patrick  Duane  as  prudential 
committee,  accepted  their  respective  appointments,  and  on  the 
first  of  April  thereafter  entered  upon  their  respective  duties. 

Pursuant  to  a  yote  of  the  district,  passed  at  the  school  meet- 
ing held  on  the  26th  day  of  March,  1861,  warned  as  aforesaid, 
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Patrick  Duane,  as  prudential  committee,  assessed  a  tax  upon 
the  lists  of  the  inhabitants  of  the  district,  and  on  the  lands  in 
the  district  belonging  to  persons  living  out  of  it,  and  in  such  tax 
there  was  assessed  against  the  plaintiff,  upon  his  list,  the  sum  of 
nine  dollars  and  seventy  cents,  (his  proper  quota  or  proportion 
of  such  tax)  and  a  rate  bill  and  warrant  in  due  form  were  issued 
to  the  defendant  as  collector,  to  levy  and  collect  such  taxes. 
The  defendant  properly  demanded  such  tax  of  the  plaintiff,  who 
refused  to  pay  the  same ;  whereupon  the  defendant,  as  collector, 
by  virtue  of  such  rate  bill  and  warrant,  distrained  the  property 
above  mentioned,  and  advertised  the  same  for  sale,  in  due  form, 
according  to  law.  On  the  day  of  sale  the  defendant  first  offered 
for  sale  the  wagon,  and  sold  the  same  at  public  auction  to  the 
highest  bidder,  for  the  sum  of  eleven  dollars  and  sixty-two  cents, 
and  then  said  he  should  not  sell  any  more  of  the  property  until 
he  had  figured  up  his  costs  ;  and  having  figured  up  his  costs,  he 
said  to  the  persons  and  bidders  present  that  he  had  sold  the 
wagon  for  a  sum  sufficient  to  pay  the  tax  and  costs,  and  should 
not  sell  any  more. 

The  plaintiff  then  caused  the  writ  in  this  case  to  be  served  on 
the  defendant,  whereupon  the  defendant,  uttering  some  revenge- 
ful threats,  called  back  the  dispersing  audience,  and  sold  the 
remaining  articles  described  in  the  declaration,  at  public  auction, 
to  the  highest  bidder,  for  one  dollar  and  thirty-seven  cents.  The 
tax  against  the  plaintiff  then  amounted  to  nine  dollars  and  sev- 
enty cents.  The  defendant  travelled,  in  connection  with  the  col- 
lection of  such  tax,  fifteen  miles,  for  which  he  taxed  as  costs 
ninety  cents.  He  necessarily  employed  one  man  and  a  yoke  of 
oxen  to  assist  him  in  moving  the  property  one  half  mile,  for 
which  he  taxed  fifty  cents  ;  for  keeping  the  property  to  the  time 
of  sale  he  taxed  fifty  cents,  for  removing  the  property  to  the 
place  of  sale  he  taxed  fifty  cents,  for  eight  per  cent  commission 
he  taxed  seventy-seven  cents,  and  for  levy  he  taxed  twenty-seven 
cents,  amounting  in  all  to  three  dollars  and  forty-four  cents, 
which,  with  the  tax,  amounted  to  thirteen  dollars  and  fourteen 
cents. 

The  whole  of  tho  sales  amounted  to  thirteen  dollars  and  nine- 
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teen  cents,  azd  the  plaintiff  has  never  demanded  the  overplus  of 
five  cents  of  the  defendant,  or  a*  account  of  the  tax  and  costs, 
which  costs  the  defendant  now  claims. 

The  parties  agreed  that  the  wagon  was  worth  $18.00 

The  neckyoke  and  straps,         •         .         .  .         1.90 

And  the  evener,  whifHetrees  and  clevies,         .        •  1.34 

Upon  these  facts  the  county  court,  at  the  December  Term, 
1861,  Kellogg,  J.,  presiding,  rendered  judgment  for  the  defen- 
dant, to  which  the  plaintiff  excepted. 

H.  K.  Fowler,  for  the  plaintiff. 

BuUer  &  Wheeler,  for  the  defendant. 

Poland,  Ch.  J.  The  first  of  the  plaintiff's  objections  to  the 
sufficiency'  of  the  defendant's  justification  is,  that  the  defendant 
was  n  ot  legally  elected  collector. 

This  rests  wholly  upon  the  ground  that  the  meeting  of  the 
district,  at  which  he  was  elected,  was  notified  by  a  person  who 
was  not  legally  holding  the  office  of  clerk  of  the  district.  He 
was  elected  clerk  at  the  annual  meeting  of  the  district  in  March, 
1859,  which  is  conceded  to  have  been  a  valid  election,  and  was 
also  elected  clerk  at  the  meeting  of  the  distrtct  on  the  12th 
*  of  March,  1861,  called  by  the  selectmen  tore-organize  the  district, 
and  no  other  person  had  been  elected  or  appointed  to  the  office  in 
the  meantime. 

It  is  claimed  that  he  could  not  legally  be  regarded  as  holding 
the  office  under  the  election  of  1859,  by  reason  of  the  acts  passed 
in  1859  and  1860,  and  the  failure  of  the  district  to  cause  a  school 
to  be  kept  in  the  district  for  the  period  of  four  months  during  the 
school  year  succeeding  April  1,  1860  ;  that  thereby  the  district 
offices  became  absolutely  vacated,  and  the  officers  last  elected 
wholly  disqualified  to  act,  whether  the  selectmen  appointed 
others  or  not.  We  are  of  opinion  that  the  language  of  the  acts 
referred  to,  does  not  require  so  stringent  an  interpretation,  and 
that  the  failure  of  the  district  to  cause  a  school  to  be  kept  as 
provided,  is  to  be  treated  as  a  cause  or  reason  for  vacating  the 
offices,  but  that  the  officers  are  not  absolutely  displaced  and  ejected 
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from  office,  until  the  proper  steps  have  been  taken,  and  the  select* 
men  have  taken  action  upon  tfie  matter,  and  appointed  others. 
It  might  be  a  matter  of  dispute,  whether  there  had  been  a  failure 
on  the  part  of  the  district,  to  cause  a  school  to  be  kept  for  the 
required  period  ;  there  might  be  a  failure  of  but  a  single  day,  and 
that  might  be  the  result  of  mistake  or  accident,  so  as  not  to  bring 
the  case  within  the  spirit,  though  within  the  letter  of  the  statute, 
so  that  the  selectmen  might  refuse  to  interfere  and  make  a  new 
appointment  Or  it  might  happen,  that  there  had  been  a  failure 
to  make  exact  compliance,  when  all  parties  supposed  there  had 
been  such  a  compliance,  and  the  district  officers  had  consequently 
gone  forward  in  the  prosecution  of  their  appropriate  official 
duties.  If,  on  subseqnent  discovery  of  this  failure,  all  the  acta 
of  the  district  officers  are  to  be  held  void,  and  they  liable  for  all 
their  official  acts  as  wrong  doers,  it  would  lead  to  great  mischief. 
This  interpretation  saves  all  the  beneficial  purpose  of  the  statute, 
by  giving  the  selectmen  the  power  of  removal,  by  the  appoint- 
ment of  others,  and  avoids  the  many  evils  that  might  flow  from 
the  adoption  of  the  plaintiff's  view,  that  such  failure  absolutely 
determines  the  office,  so  that  the  officer  has  no  power  to  act. 
And  this  view  of  the  statute  is  by  no  means  a  novel  one. 

In  many  cases  where  statutes  have  used  the  word  void,  it 
has  been  construed  to  mean  voidable  ;  ground  or  cause  for  mak- 
ing void. 

So  where  statutes  use  the  word,  forfeit,  or  forfeiture,  they 
have  usually  been  construed  to  mean  cause  of  forfeiture ;  and 
some  proceeding  or  action  must  be  had  to  effect  it,  before  any 
actual  forfeiture  is  incurred.  Without  reference  therefore  to  the 
election  of  March,  1861,  we  think  the  clerk,  who  called  the  meet* 
ing  at  which  the  defendant  was  eleeted,  held  the  office,  so  that 
his  act  in  calling  the  meeting  was  legal. 

There  is  no  claim  now  made  that  the  district  had  become  dis- 
organized so  that  there  was  any  proper  occasion  for  a  new  organ- 
ization. But  another  election  at  this  meeting  of  the  former  clerk 
to  the  same  office  could  not  prejudice  his  right  to  hold  it  under 
the  former  election. 

But  if  the  clerk,  who  warned  the  meeting  at  which  the  defendant 
was  elected  collector,  held  the  office  only  in  virtue  of  the  election 
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at  the  meeting  called  by  the  selectmen,  we  think  it  would  not 
render  the  defendant's  election  invalid.  The  clerk  held  and  ex- 
ercised the  office  by  virtue  of  an  election  at  a  meeting  of  the 
voters  of  the  district,  publicly  called,  and  held  the  office  de  facto, 
which,  so  far  as  third  persons  are  concerned,  is  all  that  is  required 
to  make  his  acts  valid.  This  well  settled  doctrine,  as  to  the 
validity  of  the  official  acts  of  persons  acting  under  color  of  office, 
where  some  irregularity  has  occurred  in  his  appointment,  or 
election,  or  induction  into  office,  where  others  are  concerned,  is 
especially  important  as  applied  to  school  districts,  whose  pro- 
ceedings are  usually  conducted  by  men  little  versed  in  legal 
learning,  and  often  by  men  of  small  attainments  in  any  branch 
of  education  or  business. 

Suppose,  at  a  school  district  meeting  for  the  choice  of  officers, 
the  notice  lacks  one  day  of  the  number  required  by  statute.  The 
election  is  so  far  invalid  that  none  of  the  officers  could  justify  in 
a  suit  brought  against  himself  for  any  official  act. 

But  if  the  clerk  elected  at  such  meeting  calls  the  next  annual 
meeting  of  the  district,  at  which  officers  are  elected,  are  those 
elections  invalid,  on  account  of  the  irregularity  in  his  election  ? 
If  so,  the  same  consequence  would  attend  the  next  election,  and 
the  district  thus  become  effectually  disorganized. 

The  plaintiff's  second  objection  to  the  defence  set  up  i&,  that 
the  tax  which  the  defendant  had  to  collect,  was  illegally  assessed, 
because  the  committee  who  assessed  it,  and  who  was  elected  by 
the  district,  was  an  unnaturalized  foreigner,  who,  as  he  claims, 
could  not  vote  in  the  meetings  of  the  district,  and  was  not  eligi- 
ble to  any  office  in  the  district.  It  has  been  suggested  by  the 
defendant's  counsel,  that  if  such  person  was  not  legally  eligible 
to  the  office,  still  he  might  be  an  officer  de  facto,  whose  official 
acts  would  bind  third  persons.  But  this  doctrine,  we  think,  could 
not  be  extended  to  cover  a  case  where  by  law  the  person  could 
not  hold  the  office,  and  if  such  foreigner  was  not  by  law  eligible 
to  the  office  of  committee,  his  acts  cannot  be  regarded  as  valid, 
any  more  than  those  of  a  woman  or  minor  who  should  be  elected 
to  the  same  office. 

The  question  presented  is  certainly  one  of  very  considerable 
practical  importance,  as  it  is  conceded  that    the  right  to  hold 
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office  in  the  district,  and  the  right  to  vote  in  school  meeting,  de- 
pend alike  on  the  answer,  and  still  further  that  the  right  of  vot- 
ing in  town  meetings,  and  of  holding  a  town  office,  are  subject  to 
precisely  the  same  objection  and  to  the  same  extent. 

The  provision  of  the  statute  in  relation  to  voters  in  school  dis- 
tricts, is  as  follows  :  u  And  any  man  of  the  age  of  twenty-one 
years,  who,  at  the  time,  shall  reside,  and  be  liable  to  pay  taxes 
in  such  district,  shall  be  a  legal  voter  in  the  same"  ;  sec.  28, 
chap.  20,  Com.  Stat.  p.  146. 

The  right  to  vote  in  town  meetings  is  thus  defined  in  the 
statute  :  "  Every  male  person  of  the  age  of  twenty-one  years, 
whose  list  shall  have  been  taken  in  any  town  the  year  preceding 
his  voting,  and  all  persons  exempt  from  taxation  in  consequence 
of  having  arrived  at  the  age  of  sixty  years,  ahall,  during  their 
residence  in  such  town,  be  legal  voters  in  town  meeting"  ;  sec.  1, 
chap.  15,  Comp.  Stat.  112. 

It  will  be  found  by  examining  the  earlier  statutes  of  the  state, 
that  these  provisions  in  relation  to  the  right  of  voting  in  town 
and  school  district  meetings  have  been  substantially  the  same  as 
now,  from  the  beginning  almost  of  our  state  legislation. 

Notwithstanding  the  very  plain  terms  used  by  the  statutes  to 
define  the  qualifications  of  voters  in  town  and  school  district 
meetings,  the  plaintiff  insists  that  none  but  freemen ,  who  are 
entitled  to  vote  for  representatives  to  the  legislature,  and  for 
county  and  state  officers,  are  really  entitled  to  vote  at  such  meet- 
ings. The  argument  is  that  the  qualification  required  by  the 
statute  is  synonymous  with  that  of  the  old  constitution  as  to 
freemen,  and  that  when  the  amendment  to  the  constitution  was 
adopted  in  1828,  which  excluded  aliens  irom  becoming  freemen 
of  this  state,  until  they  had  been  duly  naturalized  according  to 
the  laws  of  the  United  States,  it  worked  the  same  change  in  the 
qualification  of  voters  in  town  and  school  meetings. 

But  the  very  starting  point  assumed  in  this  argument  is  untrue. 
The  old  constitution  provided  that  u  every  man  of  the  age  of 
twenty-one  years,  having  resided  in  the  state  for  the  space  of  one 
whole  year  next  before  the  election  of  representatives,  and  is  of 
a  quiet  and  peaceable  behavior,  and  will  take  the  following  oath 
or  affirmation,  shall  be  entitled  to  all  the  privileges  of  a  freeman 
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of  this  state."  Under  this  provision  of  the  constitutibn  an  alien 
might  become  a  freeman  of  this  state,  and  entitled  to  vote  for 
representatives  to  the  legislature  and  for  state  officers,  without 
being  naturalized  according  to  the  acts  of  Congress,  by  residing 
one  year  in  the  state  and  taking  the  freeman's  oath.  But  this 
requirement  was  by  no  means  synonymous  with  that  of  a  voter 
in  town  or  school  meeting.  A  man  could  be  a  freeman  without 
being  a  tax  payer,  but  must  have  resided  in  the  state  a  year, 
while  no  man  could  vote  in  town  or  district  meetings  without 
being  a  tax  payer,  but  might,  though  his  residence  in  the  state 
had  been  less  than  a  year.  But  even  if  there  had  been  the  agree- 
ment between  the  requirement  of  the  old  constitution  as  to  the 
qualification  to  become  a  freeman,  and  that  of  the  statutes  defining 
the  qualifications  of  voters  in  town  or  school  meetings  which  the 
plaintiff  claims,  we  fail  to  see  how  it  would  follow  that  a  change 
of  the  constitution  in  relation  to  the  qualifications  of  freemen 
should  work  a  corresponding  change  in  the  statutes  regulating 
voting  in  town  and  school  meetings*;  and  more  especially,  when 
the  same  statutes  have  several  times  been  re-enacted  in  substan- 
tially the  same  language,  since  the  amendment  of  the  constitution, 
and  all  the  while,  we  believe,  under  a  practical  construction 
entirely  different  from  what  the  plaintiff  claims.  It  has  not  been 
questioned  but  that  it  is  actually  within  the  power  of  the  legis- 
lature to  regulate  the  right  of  voting  in  such  meeting.;,  and  the 
right  of  holding  office,  according  to  their  pleasure,  and  that  there 
is  nothing  in  the  constitution  restraining  its  exercise.  An  in- 
stance of  the  exercise  of  such  power  by  the  legislature  is  shown 
in  the  requirement  of  the  statute,  that  all  the  more  important  of 
the  town  officers  shall  be  freeholders,  which  continued  from  a 
very  early  day  down  to  within  a  few  years. 

Yet  it  was  never  required  that  a  man  shonld  be  a  freeholder 
to  be  a  freeman,  or  to  be  eligible  to  any  office  provided  for  in 
the  constitution.  The  provisions  in  our  election  laws  that  the 
constable  of  the  town  shall  be  the  presiding  and  certifying  officer 
of  freemen's  meetings,  and  that  the  selectmen  of  the  town  shall 
form  a  part  of  the  board  of  civil  authority  to  determine  the  qual- 
ification of  voters,  are  relied  upon  as  showing  the  understanding 
of  the  legislature   that  these  officers  shall  themselves  be  free* 
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men.  These  were  adopted  at  an  early  day  under  the  old  consti- 
tution, when  so  short  a  period  of  residence  was  required  in 
order  to  entitle  any  man  to  become  a  freeman,  and  the  number 
of  aliens  in  the  state  was  so  few,  that  but  little  probability 
existed  that  any  but  a  freeman  could  be  elected  to  such  office, 
and  as  no  practical  difficulty  was  experienced,  they  have  been  con- 
tinued to  the  present  time.  Although  it  seems  incongruous  that 
any  but  freemen  should  be  allowed  to  act  as  officers  in  freemen's 
meeting,  still  there  is  nothing  legally  incompatible  with  it,  and 
we  cannot  regard  these  provisions  as  sufficient  to  override  the 
direct  and  positive  language  of  the  statutes  as  to  who  may  vote 
and  hold  office  in  towns  and  school  districts.  It  is  also  urged, 
that,  upon  general  principles  of  public  policy,  unnaturalized  for- 
eigners should  not  be  allowed  this  limited  right  to  vote  and  hold 
office ;  that  with  so  little  education  as  they  usually  have,  and 
such  limited  knowledge  of  the  principles  and  policy  of  our  gov- 
ernment as  they  possess,  there  is  danger  in  allowing  them  to 
exercise  even  so  small  a  share  in  the  government  and  manage- 
ment of  our  educational  and  municipal  iustitutious.  If  we  were 
satisfied  with  the  soundness  of  this  objection,  it  could  have  but 
little  influence  on  our  decision,  as  our  duty  is  limited  simply  to 
the  determination  of  what  the  legislature  have  enacted,  and  we 
have  little  to  do  with  the  reasons  or  policy  by  which  they  were 
actuated.  But  we  are  not  satisfied  that  the  objection  itself  is 
sound. 

By  the  liberal  principles  adopted  by  our  government,  foreign- 
ers, who  come  to  reside  among  us,  after  five  years'  residence,  and 
after  complying  with  the  laws  of  Congress  in  relation  to  naturaliza- 
tion, become  equally  entitled  with  native  born  citizens  to  par- 
ticipate in  all  the  affairs  of  the  government,  both  in  making  and 
administering  the  laws.  It  has  been  the  policy  of  our  govern- 
ment to  encourage  emigration  from  abroad,  and,  at  as  early  a 
period  as  may  be,  to  extend  to  such  emigrants  all  the  rights  of 
citizenship,  that  their  feelings  and  interests  may  become  identified 
with  the  government  and  the  country.  While  awaiting  the  time 
when  they  are  to  become  entitled  to  the  full  rights  of  citizenship, 
it  seems  to  us  a  wise  policy  in  the  Legislature  to  allow  them  to 
participate  in  the  affairs  of  these  minor  municipal  corporations, 
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as  in  some  degree  a  preparatory  fitting  and  training  for  the 
exercise  of  the  more  important  and  extensive  rights  and  duties 
of  citizens.  It  is  of  the  greatest  importance  that  the  children  of 
such  persons  should  be  educated,  at  least  to  the  extent  for  which 
opportunity  is  afforded  by  oar  common  schools,  and  that  the 
parents  should  be  induced  to  send  their  children  to  school,  and 
it  seems  to  us  that  they  would  be  much  more  likely  to  do  so,  and 
to  take  interest  in  their  attendance  and  improvement,  if  allowed 
to  participate  ia  their  regulation  and  management,  than  if  wholly 
excluded*  We  cannot  see  the  threatened  danger  to  our  insti- 
tutions trona  the  allowance  of  this  right,  while  they  are  excluded 
from  all  influence  and  participation  in  the  law-making  power  of 
the  government,  or  ia  the  general  elections,  or  the  general  pub- 
lie  administration  of  the  laws  of  the  country.  So  far  as  we 
have  had  personal  knowledge  of  the  practical  construction  of  these 
statutes,  it  has  been  entirely  ia  accord  with  the  view  we  have 
taken,  aad  if  we  have  mistaken  the  intent  of  the  Legislature,  we 
have  the  satisfaction  of  knowing  that  it  can  be  easily  and  speedily 
corrected. 

The  remaining  objection  is  to  the  regularity  of  the  defendant's 
proceedings  in  the  sale  of  the  plaintiff's  property. 

If  the  defendant  had  so  far  suspended  the  proceedings  of  the 
sale,  as  really  to  make  the  sale  at  a  different  time  from  that  given 
by  his  notice  of  the  sale,  such  after  sale  would  doubtless  be 
illegal.  But  there  appears  to  have  been  no  adjournment  of  the 
sale,  and  no  great  delay  in  the  time,  and  the  mere  declaration  of 
the  defendant  that  he  should  sell  no  more,  was  of  no  impor- 
tance. If  he  had  not  sold  enough  to  pay  the  tax  and  cost,  he  had 
the  right  to  sell  sufficient,  and  if  the  law  gave  him  the  right  to 
do  so,  his  motive  was  of  no  importance. 

Judgment  affirmed. 
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John  G.  Batchkldeb  v.  Alokzo  C.  Nourse,  Appellant* 
Justice  of  the  Peace.     Jurisdiction. 

A  justice  of  the.  peace  is  not  legally  disqualified  to  take  jurisdiction  of,  and 
try,  a  ca«e  for  the  reason  that  he  has  previously,  as  one  of  a  board  of  aAi- 
trators  between  the  same  parties,  and  in  reference  to  the  subject  matter  of 
the  suit,  upon  a  hearing  of  such  matter  as  such  arbitrator,  formed  an  opin- 
ion and  expressed  it  to  his  associate  arbitrator. 

Assumpsit.  The  defendant  pleaded  in  abatement,  that  the 
plaintiff's  claim  had  been  by  the  parties  referred  to  the  arbitra- 
ment of  a  board  of  arbitrators  of  which  one  Mead,  the  justice 
of  the  peace  before  whom  this  action  was  originally  tried,  was 
one ;  that  a  trial  of  the  matter  so  submitted  was  had  by  such 
board  of  arbitrators  ;  that  Mead  was  present  and  acted  as  one 
of  the  board,  and,  after  hearing  the  parties  and  their  proofs, 
expressed  his  opinion  that  the  plaintiff  was  entitled  to  recover, 
and  that  afterwards  he  signed  and  issued  the  writ  in  this  cause, 
and  rendered  judgment  therein. 

The  plaiutiff  replied  that  tUe  arbitrators  had  never  published 
any  award  in  respect  to  the  matters  submitted  to  them. 

The  defendant  rejoined  that  Mead  refused  to  agree  with  his 
associate  arbitrators,  and  therefore  no  award  was  made,  but  yet 
he  announced  his  opinion,  before  he  signed  the  writ  in  this  case, 
that  the  plaintiff  was  entitled  to  recover. 

To  this  rejoinder  the  plaintiff  filed  a  surrejoinder  that  such 
opinion  was  only  expressed  while  the  arbitrators  were  attempt- 
ing, in  private  consultation,  to  agree  upon  an  award. 

To  this  surrejoinder  the  defendant  demurred  generally. 

The  county  court,  at  the  December  Term,  1862,  Kellogg, 
J.,  presiding,  rendered  judgment,  pro  form*,  sustaining  the 
demurrer,  and  that  the  plaintiff's  writ  be  quashed. 

To  this  judgment  the  plaintiff  excepted. 

P.  27.  Hutchinson,  for  the  plaintiff. 

H.  K.  Fowler,  for  the  defendant. 

Barrett,  J.  The  pleadings  in  this  case  present  for  decision 
the  single  question,  whether  a  justice  of  the  peace  is  legally  dia 
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qualified  to  take  jurisdiction  of,  and  try,  a  case  for  the  reason 
that  he  had  previously,  as  one  of  a  board  of  arbitrators  between 
the  same  parties,  and  in  reference  to  the  subject  matter  of  the 
suit,  upon  a  hearing  of  such  matter  as  such  arbitrator,  formed 
an  opinion  and  expressed  the  same  to  his  associate  arbitrator. 
It  is  purely  a  question  of  legal  disqualification.  Aside  from  the 
alleged  cause  of  disqualification,  it  is  conceded  that  he  had  law- 
ful jurisdiction  and  right  to  try  the  case. 

To  solve  this  question,  the  statute,  endowing  the  justice  with 
his  official  character,  and  defining  his  rights,  duties  and  disqual- 
ifications, is  to  be  resorted  to ;  and  this  as  well  to  detertniue 
what  is  the  policy  of  the  law,  as  to  ascertain  what  is  specifically 
conferred  and  prohibited. 

On  looking  into  the  statute,  it  is  found  there  to  be  specifically 
provided  what  shall  disqualify  a  justice  from  exercising,  in  the 
given  case,  the  functions  appertaining  to  that  office. 

Upon  familiar  principles  of  construction,  other  causes  of  dis- 
qualification in  this  respect  are  to  be  regarded  as  excluded,— 
and  only  those  enumerated  are  to  be  held  as  effectual  to  disrobe 
him  of  his  official  capability  in  the  particular  ease. 

The  cause  here  assigned  is  outside  of  the  terms,  and  equally 
must  be  regarded  as  outside  of  the  policy,  of  the  statute. 

While  we  should  find  occasion  to  commend  the  good  taste  and 
good  sense  which  would  cause  a  justice,  in  such  a  case  as  this, 
to  decline  to  officiate,  yet,  upon  the  law  as  it  exists,  we  are 
unable  to  hold  that  he  is  not  lawfully  entitled  to  ply  his  office,  if 
neither  taste  nor  sense  is  operative  and  effectual  to  restrain  him 
from  such  an  impropriety. 

Without  discussing  the  subject  more  largely  at  this  time,  we 
feel  compelled  to  hold  the  surrejoinder  to  be  sufficient,  and  there- 
fore the  judgment  of  the  county  court  is  reversed,  with  costs, 
and  respondant  ouster  awarded. 

The  case  is  remanded  to  the  county  court. 
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Webster  O.  Moore  v.  Salts  Smith,  Appellant. 

Assignment  for  the  benefit  of  Creditor*. 

The  role  requiring  a  change  of  possession  of  personal  property,  as  against 
the  creditors  of  the  vendor  or  assignor,  does  not  applj  to  the  assignment  of 
property  (or  the  benefit  of  creditors,  made  in  accordance  with  the  statutes  of 
this  state  on  that  subject. 

Trespass  for  taking  certain  articles  of  personal  property. 
Plea,  the  general  issue  with  notice  of  special  matter  ia  defence. 

The  following  statement  of  facts  was  agreed  upon  by  the 
parties : 

Oa  the  2nd  of  September,  1861,  one  Moore  made  at  Rupert, 
in  this  state,  an  assignment  to  the  plaintiff  of  his  property,  con- 
sisting of  real  and  personal  eslate,  for  the  benefit  of  his  credit- 
ors, in  pursuance  of  the  statute  in  relation  to  such  assignments. 
The  plaintiff  at  the  same  lime  duly  filed  a  bond  in  the  proper 
probate  court  for  the  faithful  performance  of  his  trust  as  such 
assignee,  which  bond  was  accepted  by  the  probate  court.  Ob 
the  same  day  the  plaintiff  also  filed  a  true  copy  of  the  assign- 
ment, together  with  an  inventory  of  the  property  assigned,  as4 
a  list  of  the  creditors  to  be  benefited,  in  the  ccunty  clerk's  office 
for  Benuington  eounty.  The  plaintiff  immediately  accepted 
such  assignment,  and  entered  upon  his  duties  as  assignee* 

After  the  assignment,  Moore,  the  assignor,  continued  to  reside 
oo  the  real  estate  which  was  assigned,  the  same  as  before  the 
assignment.  The  assignor  did  not,  previous  to  the  trespass 
eomplaiuod  of,  occupy  or  take  actual  possession  of  such  real 
estate.  After  the  execution  of  the  assignment  the  assignor, 
With  the  plaintiff's  consent,  on  several  occasions  used  the  per- 
sonal property  described  in  the  declaration,  for  his  own  benefit, 
the  same  as  before  the  assignment.  On  the  2i>th  of  September, 
1861,  Moore  borrowed  8a id  property  of  the  plaintiff  and  used 
it,  and,  after  using  it,  put  it  ia  the  barn  oa  the  assigoed  premises, 
which  premises  he  was  then  occupying.  Early  the  next  morn- 
ing, while  the  property  was  still  in  said  bam,  the  defendant,  as 
constable,  attached  it  on  a  writ  against  Moore,  in  favor  of  one 
Danforth,  a  creditor  named  and  provided  for  in  the  assignment. 
The  value  of  the  property  so  attached  was  seventy-five  dollars. 
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Upon  thee*  facta  the  county  court,  at  the  June  Term,  1862, 
Kellogg,  J.,  presiding,  rendered  judgment  pro  forma,  for  the 
•defendant,  to  which  the  plaintiff  excepted. 

H.  K.  Fowler,  for  the  plaintiffs. 

22.  Howard,  for  the  defendant. 

Barrett,  J.  The  only  question  presented  by  the  facts  agreed 
upon  is,  whetherany  thing  more  was  necessary  tobe  done  than  was 
done,  in  order  to  protect  the  assigned  property  in  the  assignee, 
against  the  attachment  of  the  creditors  of  the  assignor.  In 
•Other  words,  whether  the  law  will  imply  fraud,  as  agaiust*such 
•creditors,  from  the  facts  reported.  No  questiou  of  fraud  in  fad 
is  involved  ;  but  ouly  one  of  what  is  called  fraud  in  law,  as 
^depending  on  the  facts  as  to  possession. 

On  this  point,  the  provision  of  the  statute  of  1857,  No.  11>, 
sec.  3,  seems  explicit  and  conclusive.  It  is  in  terms  that  after 
the  copies  of  the  assignment  and  boud  have  been  filed,  as  required 
by  the  statnte,  the  assigned  property  &hall  not  be  liable  to  attach- 
ment and  execution  at  the  suit  cf  the  creditors  of  the  assignor. 
The  statute  prescribes  what  is  to  be  done  iu  order  to  a  valid 
assignment  of  the  property,  and  when  that  is  done,  the  assigned 
is  invested  with  a  valid  title,  unless  it  be  affected  with  fraud  in 
fact.  The  principle  of  Vail  v.  Peck  et  ah.,  27  Vt.  704,  is 
"directly  applicable  to  this  c  <se. 

Judgment  reversed,  and  judgment  for  the  .plaintiff,  for  the 
value  of  the  property,  as  agreed. 
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Keleok  Thayer  r.  A.  P.  Lyiiak.  akd  Trvsybe,  tiik  Tcwh  of 

WoVDPORD. 

Tovtis.     Selectmen.     Totcn   Triahvrer.     Tivstie  Process.     Prin- 
cipal and  Agent. 

Notice  to  a  majority  of  the  selectmen  of  a  town,  or  to  the  town  treasurer,  of 
the  assignment  of  a  town  order,  is  safflcient  to  prevent  its  attachment  by 
the  ctoditors  of  the  assignor  by  means  of  the  trustee  process. 

If  the  assljmce  of  such  an  order  authorize  an  agent  to  present  ft  to  the  town 
treasurer  for  paj  men?,  that  coiif titutrs  sufficient  authority  to  the  agent  to 
notify  the  treasurer  of  its  assignment  to  bis  principal. 

Trustee  Process.  Tlio  case  was  referred  to  a  commissioner 
who  reported  the  following  facts  : 

The  writ  was  served  on  the  trustee  on  the  14th  of  August, 
1861.  On  the  3d  of  August,  I860,  a  town  order  was  drawn  by  two 
of  the  selectmen,  of  the  town  of  Woodford  upon  the  treasurer  of 
that  town  for  ninety-two  dollars,  in  favor  of  the  defendant,  to 
whom  it  was  delivered  on  the  day  of  its  date.  This  order  is  the 
one  referred  to  in  the  opinion  of  the  court  as  order  B.  On  the 
same  day  the  defendaut  sold  this  order  to  Henry  6.  Root,  who 
sold  it  to  William  £.  Park.  Before  the  service  of  the  trustee 
process  Park  notified  two  of  the  selectmen  of  Woodford  that  the 
order  had  been  transferred  to  him. 

On  the  29:h  of  Juno,  18G1,  another  town  order  for  930.32 
was  drawu  by  two  cf  the  selectmen  of  Woodford  upon  the  treas- 
urer of  that  town  in  favor  of  the  defaudant,  and  delivered  to  him 
within  two  or  three  days  after  its  date.  Within  four  or  five 
days  afterwards  the  de'endast  sold  (his*  order,  which  is  desig- 
nated in  the  opiuion  of  the  court  as  order  C,  to  Henry  6.  Hoot. 
Root  caused  this  order  to  be  presented  to  the  treasurer  of  the 
town  of  Woodford  for  payment  ou  the  17th  of  July,  1861,  by 
William  E.  Park,  who  at  the  same  time  told  the  town  treasurer 
that  the  order  belonged  to  Root.  The  commissioner  reported 
that  he  found  the  fact  of  the  notice  by  Park  to  the  town  treas- 
urer that  the  order  belonged  to  Root,  solely  upon  the  testimony  of 
Park,  which  on  this  point,  was  as  follows :  "  I  presented  vrder 
C.  to  the  treasurer  of  the  town  of  Woodford,  aad  demanded 
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payment  thereon,  July  17,  t83l.  The  order  bclouged  at  the 
time  to  Henry  G.  R  >ot.  He  handed  it  to  me.  I  do  not  know 
whether  I  informe  1  the  treasurer  at  the  time  that  the  order  was 
mine  or  Mr.  Root's.  I  did  one  or  the  other.  I  cannot  say  that 
I  told  him  that  the  order  had  been  transferred  from  Mr.  Lyman 
to  Mr.  Root  I  told  him  tho  ortder  was  mine  or  Root's,  one  or 
the  other." 

Upon  the  commissioner's  report  the  county  court  at  the  June 
Term,  1862,  Kellogg,  J.,  presiding,  decided  that  the  trustee 
was  not  chargeable  upon  order  B.  To  this  decision  the  plaiutiff 
excepted.  The  couuty  court  also  decided  that  the  trustee  was 
chargeable  upon  order  C,  and  to  this  decision  the  trustee 
excepted. 

James  ft  Meackam  and  G,  W.  Harmon,  for  the  plaintiff, 

E.  J.  Phelps,  for  the  trustee. 

Alois,  J.  The  plaintiff  sued  the  principal  debto  r,  and  sum* 
moned  the  town  of  Woodford  as  trustee  upon  two  town  orders. 
Both  had  been  assigned  by  the  priucip.il  debtor.  As  to  tho 
•rder  B.  the  assignee  gave  due  notice  to  the  selectmeu  (that  is  to 
two  of  them,)  but  gave  no  notice  to  the  town  treasurer  of 
the  assignment  before  the  service  of  the  trusteo  process. 
The  plaintiff  elaims  that  notice  of  the  assignment  must  be 
given  to  the  town  treasurer  on  whom  the  orde  were  drawn 
and  by  whom  they  were  to  be  paid,  and  that  notice  to  the 
selectmen  is  not  enough.  But  we  think  notice  of  the  assig- 
nment, either  to  the  selectmen  or  to  the  treasurer,  is  good  and 
sufficient  to  protect  the  right  of  the  assignee  against  the  trustee 
process. 

Theoretically  the  treasurer  is  the  officer  to  pay — practically 
he  docs  little  but  protest  for  uon-payment.  The  selectmen  are 
especially  the  financial  agents  of  the  town.  While  the  debt  of 
the  defeudaut  against  tltem  was  in  a-u  account,  it  was  for  them  to 
examine  and  settle  it  ami  direct  it  to  be  paid.  They  are  bound 
to  keep  a  record  of  all  orders  they  draw  on  the  treasury,  and 
hence  have  the  means  of  knowing  what  orders  are  given  and  to 
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whom.    The  treasurer  cam  not  kaow  till  the  orders  are  pre* 
sented  to  liiai. 

If  a  trustee  process  is  brought  against  the  tow*  it  is  to  be 
served  on  the  town  clerk.     It  would  be  his  duty  to  give  notiee  of 
it  to  the  selectmen  ;  and  it  would  be  their  duty  mid  they  would 
have  the  means  of  examining  the  nutter  and  aseertaining  if  tbe> 
town  is  liable.     1  hey  have  "  the  general  supervision  of  the  ron- 
eerns  of  the  town,"  see.  43,  C.  S.  chap.  15 ;  draw  orders  for 
the  payment  of  the  debts  ot  the  tvwn,  sec.  48  and  4&;  and  audit 
and  allow  all  claims  against  the  town,  sec  48,  and  present  to 
the  town  at  their  annual  meeting  a  statement  of  the  property, 
finances  and  pecuniary  situation  of  the  town,  sec.  50  ;  all  duties 
not  committed  to  any  particular  officer  and  required  by  law,  are? 
thrown  upon  them,  sec.  43. 
.•  ~  If  fS»  any  reaton  a  town  order  which  has  been  issued,  ought 
"',.  -*  Sot  to  be  paid  to  the  holder,  it  is  obvious  that  it  would  be  their 
.  v      duty  ,ta  inform  the  treasurer  and  collector  not  to  pay  it,  and  the 
3§jscretion  t&.  act  and  decide  in  the  matter  is  by  the  necessity  of 
the  caaet£onlded  to  them.     So  too  it  seems  to  us  that  one  hold- 
ing. aV'town/order  by  assignment,  if  he  wished  to  prevent  the 
\     town  Qrtfm  paying  to  any  body  else,  should  give  notice  to  the 
x^eel&Srmen, — within  whose  authority  it  woaldlie  to  act  upon  the 
notiee. 

The  right  to  act  and  direct  as  to  the  payment  of  the  debts  of 
the  town,  unless  otherwise  limited  or  restiained  by  the  town  or  by 
law,  must  rest  with  them,  and  does  not  pass  away  from  them  by 
their  giving  a  town  order. 

But  we  also  think  that  notiee  to  the  treasurer,  he  being  the 
tlficer  who  by  law  is  to  pay  town  orders,  would  be  sufficient.  It 
would  be  his  duty  to  iuform  the  selectmen  of  such  notice  that 
they  might  act  upon  it  as  they  deemed  best. 

We  think,  therefore,  that  the  judgmeut  as  to  the  order  B,  by 
the  county  court  was  right,  as  notice  to  the  selectmen  wae 
sufficient, 

Aa  to  order  C.  Notice  to  the  treasurer  was  found  by  the 
eontnttsaioner ;  and  the  evidence  of  Mr.  Park  coupTed  with  the 
feet  that  the  order  belonged  to  Root  and  that  therefore  it  is  proba- 
ble he  would  say  it  was  Koot's,  and  would  not  say  it  wae  his  ewe, 
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justifies  the  fie  ding  of  the  commissioner.  If  he  was  authorized 
by  Root  to  demand  payment)  that  was  sufficient  authority  to  give 
notice  of  the  transfer  of  it  to  Root  by  Lyman. 

The  judgment  of  the  county  court  is  reversed  as  to  order 
narked  C,  and  judgment  that  the  town  of  Woodford  is  not  liable 
as  trustee  of  the  principal  debtor,  and  the  trustee  to  recover  its 
costs. 


Jonathan  Hapgood  and  Leonard  Howard  v.  William  E. 
polley,  and  his  subsequent  attaching  creditor,  ths 
West  Eiver  Bank. 

Promissory   Note.      Consideration.      Contract.      Principal  and 
Surety.      Assignment. 

The  defendant  executed  to  the  plaintiff*  jointly  a  promissory  note  payable 
on  demand,  In  order  that  by  a  suit  thereon  they  might  become  secured  for 
all  unmatured  liabilities  that  they  were  jointly  or  severally  under  ns  his 
sureties,  and  for  all  their  individual  claim*  against  him.  The  amount  of 
the  note  was  greater  than  the  joint  lia  ill  ties  of  the  plaintiffs  for  the  defen- 
dants, bat  less  than  the  aggregate  of  their  joint  and  individual  liabilities  for 
him  and  their  individual  claims?against  him.  Held,  that  from  the  mere 
acceptance  of  such  a  note~by  the  plaintiffs,  the  law  implied  an  agreement 
by  them  to  apply  its  avails  to  the  debts  it  was  designed  to  secure,  and  that 
such  implied  agreement  furnished  a  sufficient  consideration  lor  the  note. 

Held,  also,  that  such  a  transaction  was  equivalent  to  a  special  assignment  of 
the  defendant's  property  to  the  plaintiffs  for  the  purpose  of  securing  their 
liabilities  for  ,and  claims  against,  him,  and,  as  such,  was  valid. 

Assumpsit  on  a  promissory  note  for  eleven  hundred  dollars, 
bearing  date  July  5th,  1860,  signed  by  the  defendant,  and  paya- 
ble to  the  plaintiffs  on  demand  with  interest.  The  plaintiffs' 
writ  was  dated  19th  July,  18G0.  At  the  December  Term,  I860, 
when  the  action  was  entered  in  this  court,  the  West  River  Bank, 
wtt,  o&  application,  duly  made,  permitted  to  appear  and  defend 


Digitized  by 


Google 


650  BENNINGTON  COUNTY, 

Hapgood  ct  al.  v.  Polley  et  ah 

this  suit,  as  a  subsequent  attaching  creditor  of  the  defeodant, 
agreeably  to  the  provisions  of  the  statute  in  such  caae.  (Connp. 
Stat.  p.  223.  sec.  31.)  At  the  December  Term,  1861 ,  the  appear- 
ance for  the  defendant  was  withdrawn,  and  the  defendant  was 
defaulted.  At  the  December  Term,  1862.  the  cause  stood  for  a, 
hearing  upon  the  assessment  of  damages,  and  the  hearing  was 
had  by  the  court,  Kellogg,  J.,  presiding. 

On  the  hearing,  the  following  facts  were  found,  to  wit : — On 
the  20th  of  April,  1860,  both  of  the  plaintiffs  became  sureties  for 
the  defendant,  (who  was  a  merchant  then  doing  business  in  Peru,) 
on  a  promissory  note  for  $250,00,  payable  to  the  Battenkill  bank, 
which  became  duo  on  the  20th  of  July,  1860,  and  on  the  12th 
May,  1860,  both  of  (he  plaintiffs  also  became  sureties  for  the 
defendant  on  a  promissory  note  for  $300,00  payable  at  the  Bat- 
tenkill Bank,  which  became  due  on  the  12th  of  July,  1860;  and* 
on  the  5th  July,  1860,  the  plaintiff  Hapgood  became  surety  for 
the  defendant  on  a  promissory  note  for  $200*00,  payable  at  the 
Battenkill  Bank,  which  became  due  on  the  5th  September,  1860. 
On  the  5th  July,  1860,  the  plaintiff  Howard  and  one  Russell 
Aldrich  became  cureties  for  the  defendaut  on  a  promissory  uote 
for  $100,00,  pr.yable  to  the  Batteukill  Bank,  which  became  due 
on  the  5th  October,  1860,  and,  ou  the  19  h  June,  1860,  Howard 
and  All  rick  became  sureties  for  the  defeudant  on  a  promissory 
note  for  $500,00,  payable  to  the  West  Kiver  Bank,  which  became 
due  on  the  19th  September,  1860.  On  the  18th  July,  1860,  the 
defendant  was  indebted  to  Hapgood  on  a  promissory  note,  which, 
with  interest,  amounted  to  $5 1 ,50,  and  also  was,  on  the  same 
day,  indebted  to  Howard  on  three  promissory  notes,  and  for 
money  loaned,  amounting  in  all,  with  interest,  to  $318,00.  All  of 
the  foregoing  liabilities  were  outstanding  at  the  time  of  the  mak- 
ing of  the  note  for  eleven  hundred  dollars  in  suit.  At  the  several 
times  when  Hapgood  became  surety  for  the  defendants  as 
aforesaid,  the  defendant  told  him  that  he  would  give  him  any 
security  which  he  might  call  for  by  way  of  indemnity  for  signing 
the  said  notes,  and  the  defendant  also  gave  to  Howard  assurances 
of  the  same  character  and  effect  at  the  several  times  when  How- 
ard became  surety  for  the  defendant  as  aforesaid,  but  uothing 
W8S  at  any  time  said  by  either  of  the  plaiutifls  to  the  defendant, 
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or  by  him  to  them,  about  hi*  giving  a  Bote  for  security  or  indem- 
nity uutil  the  occasion  when  the  note  fo :  eleven  hundred  dollars 
was  made  and  executed,  as  hereinafter  mentioned.  On  the  16th 
July,  1860,  certain  creditors  of  the  defendant,  caused  the  defend- 
ant's store  of  goods  iu  Peru  to  be  attached  upon  a  writ  in  their 
favor  against  him,  and  closed.  On  the  18th  July,  I860,  Hap-* 
good  requested  the  defendant  to  give  a  note  to  secure  the  plaintiffs 
against  their  liability  as  sureties  for  him,  and  also  to  secure  the 
amount  of  his  private  indebtedness  to  Hapgood.  The  defendant 
thereupon  made  and  executed  the  said  note  for  eleven  hundred 
dollars, — it  being  the  note  now  in  suit, — with  the  knowledge  and 
consent  of  both  the  plaintiffs,  and  delivered  the  same  to  Hapgood. 
Immediately  upon  the  execution  and  delivery  of  this  note  Hap- 
good caused  the  present  suit  to  be  commenced  upon  it,  and  caused 
the  defendant's  store  of  goods  to  be  attached  thereon.  Soon 
afterwards  the  West  River  Bank  brought  a  suit  against  the 
defendant  and  caused  the  same  store  of  goods  to  be  attached 
thereon,  subject  to  the  previous  attachments  above  mentioned. 
The  defendant  made,  executed,  and  delivered  the  note  for  eleven 
hundred  dollars,  intending  thereby  to  secure  the  plaintiffs  to  that 
amount  for  their  claims  against  him  ^verally,  and  for  their  lia- 
bilities for  him  as  his  sureties  as  aforesaid.  There  was  nothing 
due  from  the  defeudant  to  the  plaintiffs  jointly  at  the  time  of  the 
making  of  the  note  for  eleven  hundred  dollars,  nor  was  there, 
previous  to  or  at  that  time,  any  transaction  between  him  and 
them  in  which  they  had  a  joint  interest,  aside  from  this  note. 
When  this  note  was  so  executed  the  plaintiffs  did  not  joiutly,  nor 
did  either  of  them  severally,  assume  the  payment  of  any  of  the 
notes  upon  which  tbey  or  either  of  them  were  liable  for  the 
defendant  as  surety  ;  nor  did  they  joiutly,  or  either  of  them  seve- 
rally, undertake  to  indemnify  the  defendaut  against  any  cf  the 
notes  upon  which  they  or  either  of  them  weru  liable  for  him  as 
surety,  or  against  any  portion  of  such  notes ;  nor  did  either  of 
the  plaintiffs  discharge  any  debt  which  was  due  to  him  from  the 
defendant,  or  give  up  any  securities  then  held  therefor,  but  each 
continued  to  hold,  and  at  the  time  of  trial  still  held,  the  same 
securities  for  his  private  claims  against  the  defendant  which  he 
held  when  the  $1100  note  was  executed.     There  was  no  other. 
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undertaking  or  promise  on  the  part  of  either  party,  at  the  time 
of  the  execution  of  the  note  for  eleven  huudred  dollars,  than  us 
above  stated,  unless  it  be  implied  by  law  from  the  facte  above 
stated.  The  defendant  had,  before  the  making'  of  the  said  note 
for  eleven  hundred  dollars,  pledged  to  Howard  two  horses  fo 
secure  him  for  his  debt  agarnat  the  the  defendant,  upon  the  sale 
of  which  Howard  received  $185.  On  the  next  day  alter  be 
note  for  eleven  hundred  dollars  was  executed,  the  defendant 
assigned  certain  notes  and  accounts  in  hfo  favor  to  Httpgood,  for 
the  benefit  of  Httpgood,  Howard,  and  Aldrich,  to  secure  them  for 
their  liabilities  upon  the  notes  before  mentioned  tts  sureties  for 
him, — from  which  Hapgood  had  at  the  time  of  trial  collected  a 
sufficient  sum  to  amount  wfth  interest  while  in  his  hands  to 
$628,35,*— one  third  part  of  which  sum  was  on  the  17th  Decem- 
ber, 1802,  paid  by  Hapgood  to  the  administrator  of  the  estate 
of  Aldrich.  Hapgood  had  since  the  commencement  of  this  suit, 
paid  all  the  notes  upon  which  he  was  liable  as  surety  for  the 
defendant  as  aforesaid,  and  Howard  had  since  the  commencement 
of  this  suit,  paid  the  note  for  $400,00  to  the  Bat  ten  kill  Bank, 
and  the  note  of  8>0O,O0  to  the  West  River  Bank.  Aldrich  died 
in  the  fall  of  1860,  and  Howard  presented  his  claim  for  contri* 
bution,  on  account  of  the  payments  last  mentioned,  for  allowance 
by  the  commissioners  of  claims  against  the  estate  of  Aldrich,  and 
the  same  was  duly  allowed  by  the  commissioners  to  the  extent  of 
one  half  of  the  amounts  so  paid  by  Howard  with  interest  thereon  ; 
and,  on  the  17th  December,  1862,  the  administrator  of  the  estate 
of  Aldrich  paid  to  Howard  sixty  per  cent,  of  the  amount  so 
allowed.  The  settlement  of  the  estate  of  Aldrich  was  not 
closed  at  the  time  of  trial.  It  was  not  questioned  that  the 
defendant  was  wholly  destitute  of  property. 

Upon  these  facts  the  court  rendered  judgment  that  the  plaintiffs 
should  recover  of  the  defendant  the  full  amount  of  the  note  for 
eleven  hundred  dollars,  with  the  interest  thereon,  and  shonld 
also  recover  of  the  West  River  Bank,  as  subsequent  attaching  cred- 
itor, oo -ninal  damages  and  all  costs  that  accrued  in  the  litigation 
of  this  suit  after  the  entry  of  the  subsequent  attaching  creditor  to 
defeud  the  suit.  To  this  decision  the  West  River  Bauk,  as 
subsequent  attaching  creditor,  excepted* 
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Butltr  db  Wheeler,  for  the  West  River  Bank. 

A*  X.  Miner j  for  the  plaintiff*. 

Aldi9,  J.  The  plaintiffs  were  liable  as  sureties  for  the  de- 
fendant to  a  much  larger  amount  than  the  SHOO  for  which  ikey 
took  his  note  ;  but  they  were  not  joiutly  so  liable  for  so  large  a 
sum.  But  their  liabilities  with  others,  and  the  debts  due  to  them 
individually,  amounted,  when  added  to  their  joint  liabilities,  to 
more  than  $2000.  Beiug  thus  liable  for  him  as  sureties,  and  he 
being  desirous  to  secure  them,  and  insolvent,  and  his  personal 
property  being  under  attachment,  he  executed  this  note  for 
$1100  payable  on  demand.  They  immediately  commenced  a 
suit  on  it  and  attached  his  personal  property  subject  to  the  for- 
mer attachment.  In  this  way  he  was  enabled  to  secure  them. 
Is  the  note  void  for  want  of  consideration  ?     We  think  not. 

1.  The  note  having  been  given  with  a  view  to  cover  those 
liabilities  of  the  sureties,  the  law  implies  an  agreement  on  the 
part  of  the  sureties  to  apply  the  avails  of  the  note  to  (Lose  debts, 
and  an  assumption  by  them  of  the  payment  of  them  to  that 
extent.  If  there  had  been  an  express  promise,  it  is  admitted  it 
would  have  been  valid.     The  law  implies  one. 

Judge  Putnam  in  Little  v.  Little,  13  Pick.  426,  cited  by  the 
counsel  of  the  creditor,  says,  when  referring  to  Gushing  v.  Gore 
13  Mass.: — "It  was  understood  the  plaiutiff  (the  surety) 
was  to  pay  the  notes  he  had  endorsed.  There  was  no  direct 
evideuce,  but  the  jury  rightly  inferred  the  fact.  The  court  said 
it  might  be  iuferred  from  the  mere  fact  of  a  note  having  been 
given  with  a  view  to  cover  those  endorsements."  Both  the  cases 
in  Massachusetts  hold  that  the  contract  may  be  implied — and 
when,  before  judgment  is  rendered  on  the  new  or  collateral  note, 
the  surety  pays  the  liability  for  the  principal,  he  is  allowed  to 
recover.  Here  the  previous  promise  to  givo  security  would  be 
evidence  from  which  the  implied  agreement  might  be  held  to  be 
proved . 

2.  We  think  the  transaction  may  be  regarded  as  a  mode  of 
making  an  assignment  of  personal  property  from  the  debtor  to 
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the  surety  through  the  intervention  of  an  attachment.  He  could 
not  tiansfer  any  right  in  his  property  to  them  in  any  other  way. 

Such  assignment  of  property  from  a  debtor  to  his  creditor  or 
surety  is  special  and  has  been  held  good  in  several  cases  decided 
since  our  general  assignment  law  was  passed. 

Judgment  affirmed. 
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In  an  action  against  an  officer  for  negligence  in  keeping  property  attached 
by  him,  brought  by  one  of  the  owners,  the  non-Joinder  of  a  co-tenant  of  the 
property  as  plaintiff  cannot  be  used  to  defeat  the  action  except  by  plea  in 
abatement.  Upon  trial  the  objection  can  only  avail  in  apportioning  or  sever- 
ing the  damages.    Briggs  v.  Taylor,  &]» 

ACCORD  AND  SATISFACTION. 

The  acceptance  by  the  holder  of  a  promissory  note  of  part  of  the  amount 
due  upon  it,  in  satisfaction  aud  discharge  of  the  whole  note,  and  the  sur- 
render of  the  note  by  the  holder  to  the  maker  to  be  cancelled,  is  a  fall 
discharge  of  the  note,  and  no  action  can  be  maintained  for  the  unpaid 
portion.    Ellsworth  v.  Fogg  fr  Harvey,  355. 

ACKNOWLEDGMENT.    See  Limitations,  Statute  of,  1, 2. 

ACTION.    See  Attachment  3,4;  Bailment;  Contbact  12;  Fraud  12; 
PaoMissoBT  Note  1. 

ACTIONS  PENAL.    See  Penal  Actions. 

ADMISSIONS.    See  Fraudulent  Judgment,  Conveyance  or  Agree- 
ment 3,  4. 

AGENT.    See  Principal  and  Agent. 

ALIMONY.    See  Marriage  8. 

ALTERATION  OF  INSTRUMENT. 

1.  Jt  teems  that  the  alteration  of  a  note  in  a  material  respect  by  the  holder 
after  its  delivery,  without  the  consent  of  the  maker,  will  defeat  a  recovery  not 
only  upon  the  note  itself,  but  also  for  the  consideration  for  which  it  was  given 
Bigtlow  fr  Eoagland  v.  Stilphens,  621. 

2.  The  material  alteration  of  a  written  instrument  by  a  stranger  does  not 
Invalidate  it,  or  prevent  a  recovery  upon  it  as  it  originally  stood.    16. 

3.  One  who  is  simply  an  agent  to  sell  goo-is  and  receive  the  notes  of  the 
purchasers  for  the  price,  and  tritn«mit  them  to  his  principal,  is  not  the  agent 
of  his  principal  to  alter  a  note  after  he  has  received  It,  and,  in  the  absence  of 
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any  evidence  tbat  the  principal  consented  to  such  alteration,  or  was  aware  of 
it. before  bringing  an  action  upon  the  note,  he  may  still  recover  upon  it  aa  it 
stood  before  the  alteration.    lb. 

See  Practice  2. 

AMENDS,  TENDER  OF.    See  Tender  of  Amends. 

APPEAL.  'See  Audita  Querela  1, 2;  Chancery  3 ;  Estates  of  Deceased 
Persons;  Intoxicating  Liquor  1. 

ARBITRATION  AND  AWARD. 

The  submission  of  the  subject  matter  of  a  pending  salt  to  arbitrator*,  and 
an  award  made  pursuant  to  the  submission, Ms  a  discontinuance  of  the  action, 
and  the  failure  of  a  party  to  plead  the  awaru  in  bar  at  the  term  following  its 
publication,  and  his  consent  to  a  reference  of  the  cause  to  be  decided  accord- 
ing to  law,  will  not  estop  him  from  insisting,  after  the  report  of  the  referee  is 
filed,  upon  the  legal  effect  of  the  submission  and  award  as  a  discontinuance. 
Bobcock  v.  School  District,  2fl). 

ARREST.    SeeBxiL  on  Mesne  Process  1, 2, 3. 

ASSIGNMENT  FOR  THE  BENEFIT  OF  CREDITORS. 

1.  An  assignment  for  the  benefit  of  creditors,  if  made  with  the  intent  on 
the  part  of  the  assignor  to  binder  and  prevent  a  particular  creditor  from  getting 
his  pay,  either  from  the  assigned  property  or  otherwise,  except  at  the  pleasure 
of  the  assignor,  is  fraudulent  and  void  as  against  such  creditor,  notwithstand- 
ing the  assignee  accepted  and  acted  under  the  assignment  in  good  faith  and  In 
ignorance  of  such  purpose  on  the  part  of  the  assignor.  SUcknty  fr  Co.  y. 
Crone  fr  Colcord,  and  Trustee,  89. 

2.  Such  assignment  would  not  be  rendered  valid  by  the  fact  that  the  par- 
ticular creditor  whom  the  assignor  intended  to  hinder  from  getting  his  pay, 
was  by  the  terms  of  the  assignment  postponed  to  so  many  other  creditors 
whom  the  assignor  desired  to  have  paid  in  the  order  of  preference  named  In 
the  assignment,  tnat  the  assigned  property  would  be  exhausted  befote  such 

particular  creditor  could  be  reached.    lb. 

■ 

3.  If  an  assignment  for  the  benefit  of  creditors  be  fraudulent  and  void  as 
to  any  particular  creditor,  such  creditor  may  attach  and  hold  the  personal 
property  and  funds  in  the  hands  of  the  assignee  by  the  trustee  process.    lb. 

4.  But  the  assignee  would  not  be  chargeable  under  such  trustee  process 
with  payments  made  by  him  to  creditors,  or  even  to  the  assignor,  and  in  vio- 
lation of  the  assignment,  before  the  service  of  the  trustee  process  upon  Mas. 
lb. 

5.  The  assignee  could  not  be  charged  under  such  trustee  process  for  As 
amount  of  a  note  taken  and  held  by  him  for  assigned  property  sold  by  hiss 
on  credit  before  the  service  of  the  trustee  process.    lb. 

6.  The  rale  requiring  a  change  of  possession  of  personal  property,  ss 
against  the  creditors  of  the  vendor  or  assignor,  does  not  apply  to  tits  assign- 


Digitized  by 


Google 


iwMtx.  m 


ment  of  property  for  the  benefit  of  creditors,  made  In  accordance  with  the 
statutes  of  this  state  on  that  subject.    Moore  v.  Smith,  644. 

Set  CoNaiDBRiTiox  14;  Limitations,  Statutb  of  6, 6. 

ASSIGNMENT  OF  CHOSE  IN  ACTION.    See  Tkustub  Process  6, 18, 14. 

ASSUMPSIT.    See  Cowtbact  5,  T. 

ATTACHMENT. 

1.  An  attaching  creditor  of  real  estate  with  notice,  either  actual  or  con- 
structive, of  the  true  state  of  the  debtor's  title,  is  bound  by  such  notice,  and 
stands  in  no  better  position  than  a  purchaser  with  the  same  notice.  Perrin  v. 
Beeds,2. 

2.  B at  notice  of  the  sale  of  personal  property  wi  thout  change  of  possession 
will  not  affect  the  claim  of  an  attaching  creditor  of  the  vendor,    tb. 

3.  The  general  owner  of  property  attached  by  his  creditors  may  maintain* 
a  salt  against  the  attaching  officer  for  damage  to  the  property  attached 
through  the  officer's  negligence,  while  the  suit  upon  which  the  property  is 
attached  is  still  pending,  and  the  attachment  is  still  in  force.  Briggs  v.  Tay- 
lor, 57. 

4.  The  rights  of  the  creditor  and  officer  in  such  cases  may  be  protected  by 
an  order  of  court  for  tfce  stay  of  execution,  or  the  payment  of  the  damages 
into  court,  to  await  the  determination  of  the  original  suit  in  which  the  attach- 
ment was  made.    lb. 

5.  The  expression  in  an  officer's  return  describing  the  property  attached 

49  all  the  hay  and  grain  in  the  barns  and  In  stacks  "  on  a  particular  farm,  held 

50  embrace  grain  in  the  straw.    lb. 

6.  If  it  is  necessary  for  the  preservation  of  grain  in  the  straw  which  has 
been  attached,  that  it  be  threshed,  ft  is  the  duty  of  the  attaching  officer  to 
thresh  it.    lb. 

7.  A  machine  for  shaving  and  splitting  leather,  operated  either  by  hand, 
steam,  or  water,  costing  $250,  and  weighing  from  six  hundred  to  nine  hundred 
pounds,  operated  by  turning  a  crank,  and,  when  worked  by  hood,  requiring 
two  men  to  work  It,  and  which  had  to  be  ftfttened  to  the  floor  by  cleatsr 
when  in  operation,  held  not  to  be  exempt  from  attachment  said  exeeutJotj 
as  a  tool  necessary  for  upholding  life.    Henry  v.  Sheldon,  427. 

8.  Bank  bills  may  be  attached  upon  metne  proem.  Lovejoy  f  Co.  v.  Lee 
and  Trustee,  430. 

See  Abatement;  Evidbicob  5;  Partnbbship 2, 3;  Pbixoifal  abd  Aobut 
2;  Salb  2, 3, 4;  Tbust,  1,  %  3;  Tbubtbe  Fboobsb  8,  9,  Jv>  WimtvjolD 
Malicious-  Act  o>»  Nbg*bot,  Gsuniriotvs  ot  & 
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AUDITA  QUERELA. 

1.  If,  in  a  suit  before  a  justice  of  the  peace,  not  otherwise  appealable,  hi 
which  the  defendant  has  pleaded  the  authority  of  a  court  in  justification,  the 
justice  refuses  to  allow  an  appeal  from  bis  judgment,  audita  querela  will  not 
lie  to  set  aside  such  judgment.    Bradish  v.  Bedway,  424. 

2.  The  remedy  of  the  aggrieved  party  in  such  a  case  is  by  petition  to  the 
county  court  under  chapter  86,  section  8,  Comp.  Stat.,  (Gen.  Stat.  p.  334,  sec- 
tion 7.)    lb. 

AUTflOBIZED  PERSON.    See  Sebvice  of  Process  1, 2. 

BAGGAGE.    See  Carrier  1, 2,  3,  4, 5,  6, 7. 

BAIL  ON  MESNE  PROCESS. 

1.  In  scire  facias  against  bail  on  mesne  process,  held  to  be  a  good  plea  on  gen* 
eral  demurrer,  that  the  plaintiff  promised  the  bail  before  the  return  day  of  the 
writ  in  the  original  action,  that  if  they  would  cause  their  principal  to  attend 
the  trial  of  the  cause  against  him,  they  should  be  discharged  as  bail,  and  that, 
in  reliance  upon  such  promise,  they  did  procure  him  to  attend  at  such  trial. 
MeFarland  v  .Wilbur et  cU.t  342. 

2.  In  scire  facias  against  the  ball  of  one  arrested  on  mesne  process  in  a  ciTfl 
action,  held,  that  the  defendants  were  discharged  from  liability  by  the  fact  that 
their  principal  had,  during  the  pendency  of  the  action  against  him,  caused 
himself  to  be  enrolled  as  a  soldier  for  service  under  the  government  of  the 
United  States,  and  had  ever  since  continued  under  oiders  for  service  under  the 
authority  of  the  United  States.    lb. 

3.  The  act  of  1861,  (Acts  of  extra  session  of  1831,  No.  8,  p.  188,)  which  was 
passed  subsequent  to  the  arrest  of  the  principal  in  such  case  upon  mesne  pro- 
cess, having  conferred  upon  him  a  privilege  from  arrest,  his  surrender  by  his 
bail  would  have  been  of  no  use  to  the  creditor,  and  the  bail  are  therefore  not 
liable  in  scire  facias  for  not  surrendering  him.    Jo. 

BAILMENT. 

The  special  owner  of  property  in  his  possession  may  recover  its  value  from 
another  who  wrongfully  takes  it  away  from  him,  and  the  wrong  doer  can  not 
ordinarily  defeat  the  action,  or  reduce  the  damages,  by  proof  that  some  other 
person  is  the  general  owner,  unless  he  shows  some  connection  with  the  general 
owner,  so  thai  he  can  stand  upon  his  right,  or  that  the  property  has  really 
gone  to  his  use.     Woolep  v.  Edson,  214. 

BANK  BILLS.    See  Attachment  8;  Trustee  Process  8, 9, 10. 

BANKS.    See  Trustee  Process  12. 

BASTARDY. 

In  a  prosecution  for  bastardy  the  respondent  gave  no  other  bond  than  the  one 
given  before  the  justice  of  the  peace  as  required  by  section  3  of  chapter  71  of 
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t'he  Compiled  Statutes,  and  did  not  personally  appear  befo  re  the  county  court. 
The  county  court  having  ordered  the  payment  by  him  of  certain  sums  In 
instalments  to  the  mother,  it  was  held,  that  in  scire  facias  against  the  surety  on 
the  bond,  judgment  might  be  ren.lercd  lor  the  sains  due  on  such  order  at  the 
commencement  of  the  action,  but  not  for  the  present  worth  of  the  instalments 
not  yet  due.    Freeman  v.  B&tchetder,  13. 

BOOK  ACCGUNT. 

1.  In  book  account  the  county  court  has  a  discretionary  power  to  deny  full 
vosts  to  the  plaintiff  if  he  fails  to  sustain  his  whole  claim.  Watts  v.  Kava- 
tnayh  and  Trustee,  34. 

2.  The  defendant's  cattle  baying  trespassed  upon  the  plaintiff 's  land  and 
damaged  his  crop  of  oats,  through  the  defect  of  a  division  fence  which  both 
parties  were  under  an  equal  obligation  to  keep  in  repair,  the  defendant  told 
the  plaintiff  that  he  would  allow  him  what  was  right  for  the  oats  when  they 
came  to  settle.  Held,  that  this  was  not  sufficient  to  warrant  a  recovery  by 
the  plaintiff  in  book  account  for  the  damage  to  the  oats.  Winn  v.  Sprayue, 
1243. 

3.  The  plaintiff  delivered  money  to  the  defendant  to  be  carried  by  the 
latter,  as  a  mere  messenger,  to  a  third  person.  The  defendant  agreed  eo  to 
deliver  the  money,  but  neglected  to  do  so.  Held,  that  the  plaintiff  could  not 
maintain  book  account  for  the  amount  ef  money  so  delivered.  Drury  v. 
Douglass,  474. 

CARRIES. 

1.  A  passenger,  arriving  with  baggage  by  cars  at  a  railroad  station,  is  jus- 
tified in  regarding  the  man  who  handles  and  takes  charge  of  the  baggage  on 
the  arrival  of  the  train,  as  the  agent  of  the  railroad  company  which  has 
brought  the  passenger  there,  and  notice  to  such  man  while  he  is  handling  the 
baggage,  in  regard  to  its  destination,  is  notice  to  such  company.  Ouimitr. 
Senshaw  et  al.t  605. 

2.  It  is  the  duty  of  a  railroad  company  in  regard  to  the  baggage  of  a  pas- 
senger, which  has  reached  its  final  destination,  to  have  the  baggage  ready,  upon 
Its  arrival,  for  delivery,  upon  the  platform  at  the  usual  place  of  delivery,  until 
the  owner  can,  in  the  use  of  due  diligence,  call  for  and  receive  it;  and  it  is 
the  owner's  duty  to  call  for  and  remove  it  within  a  reasonable  time.  If  he 
does  not  so  call  for  it,  then  the  company  must  put  it  in  their  baggage  room 
and  keep  it  for  him,  and  their  custody  of  it  then  is  only  that  of  warehouse- 
men.   26. 

3.  As  regards  the  liability  cf  a  railroad  company,  as  a  common  carrier,  for 
baggage  after  its  arrival  at  Its  final  destination,  the  reasonable  time,  within 
which  the  owner  must  apply  for  it,  is  directly  after  its  arrival,  making  due 
allowance  for  the  delay  necessarily  occasioned  by  the  crowd  on  the  plat- 
form.   26. 

4.  The  lateness  of  the  hour  of  arrival  does  not  excuse  the  passenger  from 
the  duty  of  forthwith  claiming  his  baggage,  provided  it  is  placed  on  the  plat- 
form and  ready  for  delivery,  w  that  he  can  receive  it.    26. 
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5.  Where  railway  passenger  trains  arrive  at  a  late  hour  of  the  night  ud 
ftop  for  a  few  hours,  and  It  is  the  venal  course  of  the  company  upon  whose 
train  baggage  arrives,  upon  being  infoimed  that  it  is  going  on  in  the  .-uoratosj 
by  the  next  train  over  a  connecting  road,  to  pit  it  in  their  baggage  room,  and 
keep  it  for  delivery  in  the  morning  to  the  servants  of  the  other  road,  when 
called  for  by  the  owner,  ai  d  requested  to  do  so,  their  custody  of  the  baggage 
daring  the  night  is  that  of  carriers,  and  not  of  warehousemen,    Jo. 

6.  The  course  of  business  and  the  practiee  of  a  railroad  company  in  respect 
to  the  custody  of  baggage  passing  oyer  its  Hne,  and  to  be  tram>ferred  to  a  con- 
necting road,  is  of  great  importance  in  determining  the  nature  of  its  liability 
therefor,    lb, 

7.  Whether  a  bed,  pillows,  bolster  and  bedeuilts,  belonging  to  a  poor  man, 
who  is  moving  with  his  family,  carried  along  with  him  in  a  railroad  train,  and 
packed  in  his  trunk  or  box  containing  his  clothing,  are  bayyaye  or  not,  w  a 
question  to  be  decided  by  the  jury,  taking  into  consideration  the  particular 
circumstances  of  the  case,  and  the  use,  quality,  value  and  kind  of  the  arti- 
cles in  question.    lb. 

CHANCERY. 

1.  The  orator  conveyed  to  the  defendant  a  lot  of  land  on  which  was  a  spring;  . 
from  which  the  orator  by  means  of  an  aqueduct  supplied  his  own  and  other 
premises  with  water.  The  aqueduct  was  of  greater  value  to  the  orator  than 
the  price  he  received  for  the  land.  By  the  mistake  of  the  orator,  who  did  not 
intend  to  part  with  the  right  to  use  the  water  from  the  springr  the  deed  to  tho 
defendant  contained  no  reservation  of  such  right.  The  defendant,  at  the 
time  he  purchased,  had  no  knowledge  of  the  existence  of  the  spring.  Hdd, 
upon  a  bill  In  chancery  for  that  purpose,  that  the  orator  waa  entitled  either  to 
a  conveyance  from  the  defendant  of  the  right  to  use  the  aqneduct,or  to  a  recon- 
veyance of  the  land  on  repaying  to  tho  defendant  the  price  thereof,  and  that 
the  defendant  might  elect  which  of  those  modes  of  relief  tho  orator  should 
have.    Brown  v.  Lamphear,  232. 

2.  Where  a  mistake  in  a  conveyance  is  of  so  fundamental  a  character,  that 
the  minds  of  the  parlies  have  never,  in  fact,  met;  or  where  an  unconscionable 
advantage  has  been  gained,  by  mere  mistake  or  misapprehension,  and  there 
was  no  gross  negligence  on  the  part  of  the  plaintiff  either  in  falling;  into  tho 
error,  or  in  not  sooner  claiming  redress,  and  no  Intervening  rights  have  accrued 
and  the  parties  may  still  be  placed  in  statu  quo,  a  court  of  equity  will  interfere 
in  its  discretion  to  prevent  Intolerable  injustice*    lb. 

3.  An  appeal  from  the  decree  of  a  chancellor  to  the  supreme  court  vacates 
fee  decree,  both  as  to  the  merits  Qf  the  case,  and  the  coats.  Oak  v.  ButUr, 
448. 

4.  When  a  cause  is  remanded  from  the  supreme  court  to  the  chancellor,  it 
is  the  letter's  duty  to  conform  his  decree  to  the  judgment  of  the  supremo 
court,  so  fur  as  they  have  abjudicated  the  cau*e;  but  if  no  direction  haa  been 
given  aa  to  aa  incident  of  the  decree,  like  costs,  it  is  his  duty  to  determine  it. 
lb. 
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&  And  if  In  Mi  judgment  justice  requites  that  now*  further  proceeding 
should  be  allowed  in  the  came,  it  ia  within  the  chancellor's  power  to  allow  it 
to  he  had.    16. 

6.  In  the  examination  of  witnesses  in  chancery,  the  practice  of  having 
the  questions  «bown  to  the  witness,  and  hU  answers  prepared  beforehand,  and 
reduced  to  writing  and  examined  by  counsel  before  coming  before  the  mas- 
ter to  testify,  severely  reprehended.  Bickeky.  Ferment  and  Mechanic*'  Bank 
et  al.,  476. 

7.  If  a  surety  upon  a  promissory  note  give  a  mortgage  to  the  holder  to 
secure  its  payment,  in  a  proceeding  in  chancery  to  foreclose  such  mortgage  the 
principal  upon  the  note  should  be  made  a  party.  Davis  v.  Convent  et  aU., 
503. 

8.  If,  in  such  a  foreclosure  case,  the  principal  is  not  made  a  party,  and  he 
has  made  pay  meats  of  usury  eo  nomine  upon  the  mortgage  note,  on  the  face  of 
which  no  usury  was  included,  and  he  appears  before  the  master  on  the 
assessment  of  the  amount  due,  and  claims  that  such  usury  be  applied  as 
payments  towards  the  principal  of  the  note,  he  will  be  estopped  from  after- 
wards recovering  such  usury  of  the  person  to  whom  it  was  paid,  and  the 
defendants  in  the  foreclosure  proceeding  are  entitled  to  have  the  benefit  of 
such  application.   Jb. 

9.  But  if  six  years  have  elapsed  since  the  payment  of  the  usury  before  the 
principal  signifies  his  election  to  have  it  applied  as  a  payment  upon  the  note, 
his  right  to  make  such  election  is  barred  by  the  statute  of  limitations.    lb. 

See  Hombstbad2;  Busbar*  and  Wits;  Mortgage  9;  Partrrrshif  4; 

PrIHCIFAL  AMD    SURRTT  1,  2,  3,  4  J    RAILROAD. 

CHARTER.    See  Corporatior. 

COMMON  CARRIER.    See  Carrier. 

COMMON  LAW.    See  Marriage  3. 

CONFIDENTIAL  COMMUNICATIONS.    See  Evimncb  30. 

CONSIDERATION. 

1.  An  injury  to  the  promisee,  as,  for  instance,  if  he  incurs  expenses  in  reli- 
ance upon  the  promise,  or  a  benefit  to  the  promisor,  is  a  sufficient  considera- 
tion for  a  promise.    Vorwin  v.  Smith,  69. 

2.  The  receipt  by  one  person  of  the  property  of  another,  for  the  purpose  of 
paying  the  letter's  debts,  constitutes  a  sufficient  consideration  for  a  subsequent 
promise  bv  the  former  to  a  creditor  of  the  latter  to  pay  his  claim.  Smith  v. 
Eetate  of  Roger*  t 140. 

3.  The  testator  had  received  from  R.  a  transfer  of  the  letter's  property,  and 
had  also  brought  a  suit  against  B.  and  attached  the  same  property.  The  plain- 
tiff, a  creditor  of  R.,  claiming  that  the  testator  had  received  K.'s  property  with- 
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out  consideration,  and  that  he  had  no  debt  against  R.,  procured  a  writ  in  his 
favor  against  R.,  in  order  to  attach  the  property  so  transferred  and  to  summon 
the  testator  as  R.'s  trustee.  Before  this  writ. was  served  the  testator  told  him 
that  If  he  won  Id  bold  on  he  would  pay  him  his  claim  against  R.  The  plaintiff, 
in  reliance  upon  thisf  promise,  forbore  to  have  his  writ  served,  and  the  property 
was  sold  upon  the  testator's  execution.  Held,  that  the  testator's  promise  waa 
based  upon  a  sufficient  consideration,  and  that  it  was  an  original  undertaking 
and  not  within  the  statute  of  frauds.    Jo. 

4.  After  the  promise  the  plaintiff,  by  the  testator's  direction,  took  nctes  to 
himself  from  R.,  for  his  debt,  payable  with  annual  interest.  Held,  that,  not- 
withstanding this,  the  plaintiff,  as  against  the  testator,  was  only  entitled  to 
simple  interest  upon  his  debt  against  R.    lb. 

5.  The  conveyance  by  a  debtor  of  all  his  attachable  property  for  not  more 
than  half  its  value,  is  void  as  to  existing  creditors,  on  the  ground  of  inadequacy 
of  consideration.     Church  v.  Chopin,  223. 

6.  Neither  does  the  fact  that  the  grantee  engages,  as  an  additional  consid- 
eration of  the  grant,  to  supp .  rt  the  grantor  during  life,  render  the  conveyance 
valid  as  to  creditors.    lb. 

7.  Qnere,  whether  the  agreement  by  the  grantee  with  the  grantor  to  pay  to 
a  third  person  a  sum  equivalent  to  the  value  of  the  property  conveyed,  (which 
sum  the  grantor  designs  as  a  gift  to  such  third^person,)  constitutes  a  valid 
consideration  for  the  conveyance  of  all  the  grantor's  attachable  property,  aa 
against  his  creditors.    lb. 

8.  The  question  whether  a  debtor  who  conveys  property  without  such  a 
consideration  as  is  valid  again sucredii ore,  reserves^sufflclent  property  for  the 
payment  of  his  existing  debts,  so  as  to.prevent  the  conveyance  from  being 
void,  depends  on  the  amount  and  nature  of  the  property,  in  connection  with 
its  character  and  situation,  in  reference  to  the  facilities  it  affords  creditors  for 
collecting  their  debts.    lb. 

0.  The  reservation  by  the  debtor  merely  of  cash  on  hand  and  debts  due  him 
from  out  of  the  state,  so  that  they  can  not  be  attached  by  the  trustee  process, 
though  amounting  in  the  aggregate  to  the  sum  of  his  debts,  will  not  suffice  to 
render  valid  a  conveyance  which,  without  any  reservation  of  property,  would 
have  been  invalid  as  to  creditors.    Jo. 

10.  In  order  to  entitle  a  creditor  to  impeach  a  conveyance  of  his  debtor  for 
want  of  sufficient  consideration,  where  there  is  no  fraud,  It  must  appear  that 
he  was  a  creditor  at  the  time  of  the  conveyance,  and  a  judgment  in  his  favor 
against  the  grantor,  founded  on  a  debt  due  at  that  time,  is  not  conclusive 
against  the  grantee,  unless  he  was  a  party  to  it  directly,  or  appeared  ar.d 
defended  the  case  in  his  own  behalf  to  protect  the  property  conveyed  to 
him.    lb. 

11.  The  defendant  purchased  certain  premises  and  gave  the  promissory 
note  in  suit  to  the  grantor  in  part  payment  therefor.  He  entered  into  pos- 
session and  occupied  the  premises  for  two  years.    The  use  of  the  premises  was 
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worth  more  than  the  amount  of  the  note,  bat  daring  his  occupation  the  defen- 
dant expended  as  much  in  repairs  as  the  value  of  the  use  of  the  premises. 
His  grantor's  title  having  entirely  failed,  the  defendant  sought  to  defend  an 
action  upon  the  promissory  note  upon  the  ground  of  failure  of  consideration* 
Held,  that  to  establish  this  defence  it  must  appear  that  the  repairs  made  by  the 
defendant  were  necessary  in  order  to  render  the  use  of  the  premises  of  any 
value.    Foster  v.  Phaley  et  al.,  303. 

12.  Held,  also,  that  the  fact  that  the  defendant  continued  to  occupy  the 
premises  during  the  pendency  of  the  controversy  which  finally  resulted  in 
establishing  the  defect  of  his  grantor's  title,  without  offering  to  rescind  his 
contract  of  purchase  of  the  premises,  was  no  waiver  of  his  right  afterwards  to 
insist  upon  a  failure  of  consideration  as  a  defence  to  the  promissory  note  given 
for  such  purchase.    lb. 

13.  The  defendant  executed  to  the  plaintiffs  jointly  a  promissory  note  pay- 
able on  demand,  in  order  that  by  a  suit  thereon  they  migl it  become  secured  for 
all  unmatured  liabilities  that  they  were  jointly  or  severally  under  as  his 
sureties,  and  for  all  their  individual  claim*  against  him.  The  amount  of 
the  note  was  greater  than  the  joint  lia ,  ill  ties  of  the  plaintiffs  for  the  defen- 
dants, but  less  than  the  aggregate  of  their  joint  and  individual  liabilities  for 
him  and  their  individual  claims  against  him.  Held,  that  from  the  mere 
acceptance  of  such  a  note  by  the  plaintiffs,  the  law  implied  an  agreement 
by  them  to  apply  its  avails  to  the  debts  it  was  designed  to  secure,  and  that 
such  implied  agreement  furnished  a  sufficient  consideration  lor  the  note. 
Hapgood  et  al.  v.  PoUep  et  al ,  649. 

14.  Held,  also,  that  such  a  transaction  was  equivalent  to  a  special  assign m  en 
of  the  defendant's  property  to  the  plaintiffs  for  the  purpose  of  securing  their 
liabilities  for  ,and  claims  against,  him,  and,  as  such,  was  valid.    lb. 

See  Contract  1;  Guaranty  1;  Officer  2. 

CONSTABLE.    See  Town  1. 

CONSTRUCTION.     &e  License;  Mortgage  8,  4,  5, 6,  7. 

CONTRACT. 

1.  If  the  plaintiff  and  defendant  had,  or  thought  they  had,  a  similar  inter- 
est, dependent  on  the  settlement  of  the  same  question,  and  the  defendant 
promised  the  other  that,  if  be  would  commence  and  carry  through  a  suit  in 
his  own  name  to  settle  such  question,he  would  pay  him  one-half  of  the  expenses 
incurred  by  him  therein,  when  they  should  be  ascertained.  In  consequence  of 
and  reliance  upon  such  promise  the  plaintiff  brought  and  prosecuted  the  suit 
to  a  final  termination.  Held,  that  the  promise  was  founded  upon  a  sufficient 
consideration.    Dorwin  v.  Smith,  69. 

2.  At  the  time  such  agreement  was  made,  it  was  mutually  expected  that 
the  defendant  would  be  called  as  a  witness  for  the  plaintiff  on  the  trial  of  the 
suit.  As  the  law  then  stood,  he  could  not  have  testified  if  objected  to  on  the 
ground  of  interest.  Held,  that  such  mutual  expectation  was  not  equivalent  to 
a  contract  that  the  defendant  should  be  called  as  a  witness,  and  that,  in  the 
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absence  of  proof  of  any  corrupt  Intent  In  such  expectation,  such  an  agreement 
wm  not  void  as  contrary  to  public  policy,  or  as  maintenance,    lb. 

3.  The  offence  of  maintenance  now  seems  to  be  confined  to  the  mtermeddlliisj 
of  a  stranger  in  a  smit  for  the  purpose  of  stirring  op  strife  and  continuing  liti- 
gation,   lb. 

4.  Held,  also,  that  sach  promise  was  not  within  the  statute  of  frauds  as 
being  a  promise  to  answer  for  the  debt  of  another.    Jo. 

5.  Indebitatus  assumpsit  for  money  paid  may  be  maintained  upon  sach  a 
contract  to  recover  one-half  the  expenses  sustained  in  such  suit.    lb.  . 

6.  In  snch  case  the  statute  of  limitations  would  not  begin  to  run  until  after 
the  expense  of  the  suit  had  been  in  fact  paid  by  the  plaintiff.    lb. 

7.  A  bill  for  a  portion  of  such  expenses  was  presented  to  the  plaintiff,  who 
thereupon  lent  the  person  claiming  it  a  sum  of  money  larger  than  the  account, 
and  took  his  note  for  the  money  with  the  understanding  between  them  that 
the  account  was  to  go  against  the  note  when  they  should  finally  settle.  Bdd, 
that  this  was  equivalent  to  a  payment  of  the  bill  by  the  plaintiff,  so  that  he 
might  recover  one-half  thereof  of  the  defendant  in  assumpsit  for  money  paid. 
16. 

8.  In  an  executory  contract  for  the  sale  of  property  to  lie  received  and  paid 
for  at  a  specified  time,  the  purchaser,  in  order  to  recover  damages  for  non- 
performance of  the  contract  by  the  seller,  must  offer  to  receive  the  property 
and  pay  the  price,  at  the  stiptdated  time,  unless  the  seller  has  put  it  out  of  his 
own  power  to  perform  the  contract,  and  this  fact  Is  known  to  the  purchaser, 
and  he  for  that  reason  omits  to  make  such  offer.    Packer  v.  Button,  188. 

9.  But  the  purchaser  may,  in  such  case,  recover  back  the  earnest  money 
paid  by  him,  if  the  seller  before  the  time  of  performance  has  repudiated 
the  contract  and  contracted  to  dispose  of  the  property  to  another  person, 
even  though  this  fact  be  not  known  to  the  purchaser,  who  is  only  prevented 
from  making  a  seasonable  offer  to  perform  on  his  part  by  an  unforeseen  acci- 
dent which  delays  his  arrival  at  the  place  of  delivery  until  after  the  appointed 
time.    lb. 

10.  Held,  in  such  a  case,  that  the  purchaser  could  recover  back  the  earnest 
money  paid  by  him,  without  any  demand  upon  the  seller  before  suit.    lb. 

11.  If  a  party  who  has  contracted  to  labor  for  another  for  a  certain  time,  at 
a  fixed  price  per  month,  with  a  proviso,  that  if  either  party  become  dissatisfied 
before  the  expiration  of  the  time  agreed  upon,  he  may  terminate  the  contract, 
does  become  dissatisfied,  and  terminates  the  contract,  he  may  recover  for 
the  time  he  has  worked  at  the  stipulated  price  per  month.  Whiteomb  v.  0*7- 
mon,  297. 

19.  The  plaintiff,  at  the  defendant's  request,  executed  to  an  officer  a  receipt 
for  certain  property  attached  by  him,  and  the  defendant  thereupon  promised 
the  plaintiff  to  Indemnify  him  against  all  damage  m  consequence  of  sign- 
ing sach  receipt,  and  to  relieve  him  from  all  liability  thereon  by  paying  the* 
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debt,  upon  which  the  property  was  attached,  within  a  few  days.  Held,  that 
this  was  a  contract  absolutely  to  pay  the  debt,  and  that  the  plaintiff  coald 
maintain  an  action  thereon,  npon  the  defendant's  failure  to  pay  it  within 
the  specified  term,  though  the  plaintiff  had  not  been  obliged  to  pay  any. 
thing  upon  the  receipt  before  the  commencement  of  his  action.  Hubbard1  $ 
Adm'r  v.  BiBings,  599. 

fibs  Cobsidbbatiob  11,  12,  13, 14;  Fba.ub>6;  Illbgal  Cobtbaot. 

CONVEYANCE.    8es  Chancbby  1,  2;  Cobsidbbatiob  5,  6,  7,  8,  9, 10. 

CORPORATION. 

1.  The  plaintiff 's  charter  required  that  ten  thousand  shares  of  stock  should 
be  subscribed  before  any  assessments  should  be  made.  That  number  of  shares 
was  subscribed  for,  but  the  subscription  contained  a  condition  that  interest 
should  be  paid  by  the  corporation  on  all  sums  assessed  and  paid  in,  from 
the  time  of  payment  until  the  railroad  should  be  put  in  operation.  Held, 
that  this  condition  was  not  a  violation  of  the  above-mentioned  requirement 
of  the  charter.    It.fr  B.  XL  Jt.  Co.  v.  ThraB,  536. 

2.  The  plaintinY  charter  provided  that  the  directors  might  require  payment 
of  the  sums  subscribed  to  the  capital  stock,  at  such  times,  and  in  such  propor- 
tions, as  they  should  deem  best.  The.subscription^provided  that  the  direct- 
ors might,  after  the  requisite  number  of  shares  was  subscribed  for,  pioceed 
to  make  assessments  thereon  for  the  purposes  authorized  by  the  charter,  but 
that  no  assessment  should  exceed  ten  dollars  on  a  share.  The  directors 
passed  a  vote  that  sixteen  assessments  of  five  dollars  each  be  laid  on  the 
capital  stock,  to  be  called  for  by  the  treasurer  at  such  times  as  the  executive 
committee  should  direct.  This  executive  committee  was  composed  of  four 
directors  appointed  by  the  board.  In  an  action  to  recover  these  assessments 
npon  the  defendant's  subscription,  the  declaration  set  forth  the  laying  of 
these  assessments,  and  alleged  that  the  executive  committee  called  for  their 
payment  at  certain  specified  times.  Held,  that  neither  the  charter  nor  the 
subscription  prevented  the  directors  from?  laying  several  assessments,  not 
exceeding  ten  dollars  each,  by  one  vote;  that  the  ratification  by  the  direct- 
ors of  the  acts  of  the  executive  committee  in  fixing  the  time  for  the  payment 
of,  and  calling  for,  the  several  assessments  so  voted,  made  such  acts  the 
acts  of  the  directors  within  the  provisions  of  the  charter  and  subscrip- 
tion.   16. 

3.  Hddy  also,  that  the  declaration  should  allege  that  the  time  of  payment  of 
the  assessments  was  fixed  by  the  directors,  and  the  call  therefor  issued  by  them, 
instead  of  by  the  executive  committee.    16. 

4.  After  the  defendant's  subscription  and  the  organisation  of  the  corpora- 
tton,the  legislature  authorized  them  to  extend  their  railroad  beyond  its  original 
prescribed  limits,  and  the  corporation  accepted  such  addition  to  their  charter 
without  the  defendants'  consent.  But  another  stockholder  resisted  the  pro- 
jected extension  of  the  road,  and  the  court  of  chancery  enjoined  the  plain- 
tiffs from  proceeding  under  the  new  act,  and  they  thereupon  abandoned  all 
action  thereunder.  Held,  that  this  furnished  no  ground  of  defence  to  the 
defendant  against  his  stock  subscription.    16, 
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6.  The  legislature  also,  after  the  plaintiffs'  organization,  authorised  1 
to  issue  preferred  stock  at  a  guaranteed  rate  of  interest,  which  addition  to  their 
charter  was  accepted  without  the  defendant's  consent,  and  the  preferred 
stock  issued  accordingly.  Held,  (hat  this  was  a  legitimate  mode  of  raising 
money,  and  did  not  release  the  defendant  from  liability  on  his  stock  subscrip- 
tion.   16. 

6.  The  defendant,  by  his  smbscription  to  the  plaintiffs'  capital  stock,  prom- 
ised to  pay  the  several  assessments  thereon  as  they  should  from  time  to  time 
be  ordered,  according  to  the  act  of  incorporation.  The  act  of  incorporation 
provided  that  the  directors  should  give  notice  of  the  several  assessments,  and 
of  the  time  and  place  of  their  payment,  in  certain  newspapers.  Held,  that  it 
was  a  condition  of  the  defendant's  liability  that  such  notice  should  be  given 
as  required  by  the  charter,  but  that  such  condition  might  be  waived  by  the 
defendant.    16. 

7.  Held  that,  in  this  case,  no  such  waiver  was  proved.  *  16. 

8.  Before  the  passage  of  any  statute  relating  to.  forfeiture  of  stock  in  a 
railroad  company  by  reason  of  non-payment  of  assessments,  and  when  the 
only  legislative  provision  in  reference  to  the  matter  in  question  was  contained 
in  the  plaintiffs'  charter,  in  the  following  words :  "  the  directors  may  require 
payment  of  the  sums  subscribed  to  the  capital  stock  at  such  times,  and  in 
such  proportions,  and  on  such  conditions,  as  they  shall  deem  best,  under  the 
penalty  of  forfeiture  of  all  previous  payments  thereon  ;"  held,  that  the  proceed- 
ing by  forfeiture  was  cumulative,  and  coexisted  with  the  right  to  sue  for  the 
assessments;  that  in  declaring  a  forfeiture  of  stork  the  plaintiffs  must  adopt 
a  course  of  proceeding  reasonable  and  just  to  the  stockholder;  that  It 
was  not  necessary  that  the  notice  of  the  conditions  on  which  the  stock  would 
be  forfeited,  should  be  issued  when  the  calls  for  the  assessments  were  made; 
that  a  declaration  of  forfeiture  made  August  15th,  of  all  stock  on  which 
assessments  should  remain  unpaid  September*20th  following,  and  requiring 
immediate  notice  of  such  declaration  to  be  given  to  all  delinquents,  was  rea- 
sonable; that,  under  such  a  declaration,  a  sale  of  the  stock  was  not  necessary 
to  complete  the  forfeiture;  that  a  stockholder  whose  stock  had  been  thus  for- 
feited, was  thereby  released  from  any  further  liability  upon  his  subscription; 
and  that  the  forfeiture  would  not  take  place  unless  the  corporation  gave  rea- 
sonable notice  to  the  delinquent  stockholder,  that  his  stock  would  be  forfeited 
unless  by  a  specified  time  the  overdue  assessments  *ere  paid.    lb. 

See  Evidence  27, 28. 

COSTS.    See  Book  Account  1;  Chancery  3,  4;  Jurisdiction  1;  Service 
of  Process  2;  Tender  of  Amends  1,  2,  3, 4. 

COUNTERFEIT  MONEY.    See. Criminal  Law  1,  2,  3,  4. 

COUNTY  COUBT.    See  Jury  2;  Wilful  and  Malicious  Act  or  Neg- 
lect, Certificate  of,  1,  2. 

CREDITOR.    See  Consideration  10;  Sals  2,3,  4. 

CRIME.    See  Criminal  Law;  Presumption  of  Innocence. 
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CRIMINAL  LAW. 

\.  In  an  indictment  for  passing  a  counterfeit  bank  bill,  in  setting  out  the 
tenor  of  the  bill  it  was  described  as  signed  by  J.  M.  Thonpson.  The  bill  offered 
in  evidence  was  signed  by  J.  M.  Thompson.  Held,  that  the  two  names  were 
substantially  idem  sonanst&nd  that  there  was  no  fatal  variance.  State  v.  Wheeler, 
261. 

&  The  counterfeit  bill  offend  in  e^enee  oontained  the  word  "  tiurn  "  six 
times  op  the  margin  at  the  top  of  the  bill,  and  also  close  upon  the  margin  the 
words  and  figures  "  capital  stock  SlOO.OOO^ccured  by  pledge  of  $100,000  Pennsyl- 
vania 6  per  cent,  bonds."  The  indictment  made  no  mention  of  these  words. 
Held,  that  the  words  omitted  were  no  part  of  the  hill,  and  that  there  was  no 
variance.    16. 

3.  The  indictment  charged  the  respondent  with  passing  a  counterfeit  bank 
bill  of  the  denomination  of  three  dollars,  purporting  "  to  have  been  issued  by 
the  Andover  Bank,  a  banking  company  incorporated  by  the  legislature  of  (he 
commonwealth  of  Massachusetts,  made  payable  to  £.  F.  or  bearer  on  demand.14 
Held,  that  the  portion  in  italics  was  not  an  allegation  of  the  purport  of  the 
bill,  but  of  the  due  incorporation  of  the  banking  company,  by  whom  the  bill 
purported  to  have  been  issued.    lb. 

4.  In  an  indictment  in  four  counts,  three  for  passing  counterfeit  bank  bills, 
and  the  fburth  for  having  in  possession  counterfeit  bank  bills,  wifh  intent  to 
pass  the  same,  the  county  court  instructed  the  jury  that  there  was  no  evi- 
dence to  support  either  the  second  or  fourth  count,  and  that  the  respondent 
could  not  be  convicted  thereon.  The  jury  returned  a  general  verdict  of  guilty. 
Held,  that  this  did  not  warrant  the  supreme  court  to  set  aside  the  verdict  and 
grant  a  new  trial.    lb. 

See  Dying  DbcULeatio»s  1, 2,  3, 4,  5;  Iotoxioating  Liquor  1, 2, 3, 4, 5, 
6;  Motion  to  Dismiss. 

CUSTOM.     See  Cabbibb  6. 

0AltAG$S,  *m  Cohtbaot  «;  Fbaup  5,  A  ?,  10,  ft,  18,  Mi  Tomr  i. 

DECEASED  PERSONS,  ESTATES  OF.    See  Estates  or  Deceased  Pbb- 

aone. 

DEED. 

In  a  deed  of  veal  estate  a  reservation  of  the  to  tilting!  and  atone  upon  Jfe* 
land,  so  situated  as  to  be  part  of  the  realty,  with  the  privilege  of  removing  the 
same  by  a  certain  time,  reserves  no  title  in  the  grantor  to  the  property  so 
reserved,  U  not  removed  withia  the  specified  time.    Judevine  v.  Goodrich,  I?. 

ate  Reooep  1, 3;  Troveb  1, 52. 

DEMAND.    Mm  CoffffJU/OT  ft. 
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DEPOSITION. 

1.  By  allowing  a  deposition  to  be  read  once  without  objection,  a  party 
waives  all  objections  to  and  informality  or  irregularity  in  the  taking  of  which 
he  has  knowledge,  and  thereafter  he  can  only  raise  objections  to  the  compe- 
tency of  the  witness,  or  the  subject  matter  of  the  deposition.  Bandotpk  r. 
Woodstock,  291. 

2.  When  a  legal  cause  exists  for  taking  a  deposition  when  taken,  the  cause 
is  presumed  to  exist,  and  the  depositifti  continues  to  be  admissible  at  any 
subsc  quent  time,  unless  the  cause  be  shown  to  hare  ceased  by  the  party  object- 
ing,   lb. 

DEPUTY  SHERIFF.    See  Evidence  4;  Officer  8. 
DESCENT. 

The  legislature  by  a  special  act  provided  that  A.  should  be  heir-at-law  of  S., 
"in  as  Yull  and  perfect  a  manner  as  if  she  Lad  been  the  tatter's  daughter,  born 
in  lawful  wedlock."  S.  died  before  A.  Held,  that  A.  did  not  by  virtue  of  this 
act  become  entitled  to  any  share  in  the  estate  of  a  brother  of  S.,  who  died 
intestate  after  S.,  and  from  whom  8.,  if  she  had  been  living,  would  have  inher- 
ited.   MooresY.  Estate  of  Moore,  98. 

DIRECTORS.    See  Corporation  2, 3. 

DISCONTINUANCE.    See  Arbitration  ard  Awards 

DISCOUNT.     Bee  Truster  Process  12. 

DIVORCE.    See  MaRriaor  2, 4,  5, 6,  7,  8. 

DOWER.    See  Homestead  8, 4. 

DURESS.    See  Officer  3  4. 

DYING  DECLARATIONS. 

1.  Dying  declarations,  to  be  admissible  in  evidence  as  such,  must  have 
been  made  under  the  full  and  firm  belief  of  near  and  approaching  death.  Aon? 
v.  Centers,  378. 

2.  Whether  the  declarations  are  made  under  such  belief  Is  to  be  decided 
solely  by  the  court.    lb. 

3.  The  interval  of  six  days  between  the  making  of  the  declarations  and  the 
data  of  death,  is  not  of  itself  sufficient  to  exclude  them  as  evidence.    lb. 

4.  At  the  time  of  making  certain  declarations,  sought  to  be  introduced  as- 
dying  declarations,  the  declarant  stated  that  she  knew  she  should  die,  but  also 
remarked  that  if  the  lived  to  get  weU  she  would  never  go  again  to  the  place 
where  the  prosecution  claimed  she  received  the  injury  of  which  she  died. 
At  this  time  she  was  not  regarded  as  dangerously  sick  by  her  physician  or 
attendants.   Held,  that  the  declarations  were  not  admissible.   lb. 
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6.  Vague  and  indefinite  expressions,  and  all  language  which  does  not  dis- 
tinctly point  to  the  cause  of  death,  and  its  attending  circumstances,  but  requires 
to  be  aided  by  inference  or  supposition  in  order  to  establish  facts  tending  to 
criminate  the  respondent,  should  be  held  inadmissible.    lb. 

&ABNEST  MONEY.    See  Contract  9, 10. 

ESTATES  OF  DECEASED  PERSONS. 

In  the  case  of  an  appeal  from  the  decision  of  commissioners  on  claims 
against  the  estate  of  a  deceased  person,  where  the  appellant  neglects  to  enter 
the  appeal  in  the  county  court,  and  the  appellee  fails  to  enter  the  case  for 
affirmance,  no  action  can  be  maintained  upon  the  bond  given  at  the  time  of 
taking  the  appeal  as  required  by  section  20,  chapter  52,  Comp.  Stat.,  even 
though  no  order  of  notice  to  the  appellee  of  the  appeal  be  mtde  by  the  pro- 
bate court,  and  no  notice  of  the  appeal  be  given  him.  Probate  Court  v.  Gleed, 
24. 

See  Trustbb  Process  3, 4. 
ESTOPPEL. 

1.  An  estoppel  in  pais:  exists  when  a  party  makes  a  statement  to  another 
for  the  purpose  of  inducing  a  certain  course  of  action,  which  statemeut  that 
other  re.ies  and  acts  upon  in  the  manner  expected,  and  which  in  would  be  a 
frand  in  the  party  making  the  statement  to  afterwards  controvert,  so  far 
as  the  statement  affects  the  other's  pecuniary  rights.  Shaw  v.  Beebe  tt  al.t 
206. 

2.  The  rule  of  estoppels  in  pais  is  equally  applicable  to  affect  the  title  of 
land  as  of  personal  property.    lb. 

3.  W.  and  S.,  by  permission  of  a  railroad  company,  erected  a  store  on  the 
land  of  the  company,  and  were  to  oWn  it  in  common.  While  the  record  title 
still  remained  in  the  company,  S.  advised  W.  to  sell  his  share  to  L.,  and 
informed  L.  that  if  he  bought  it,  he  would  be  entitled  to  one-half  of  the 
rents.  L.,  in  reliance  upon  these  statements  of  S.,  took  a  conveyance  of 
One-half  the  store  from  W.  and  allowed  W.  $500  for  it  towards  the  tatter's 
indebtedness  to  him.  S.  witnessed  the  deed  from  W.  to  L.,  and  was  aware 
of  its  contents.  Afterwards  S.  took  ajlease  to  himself  of  the  whole  store 
from  the  railroad  company.  Held,  that  he  was  estopped  from  claiming,  in 
an  action  of  ejectment,  more  than  half  of  the  store  as  against  L.  or  his  grant. 
ees.    lb. 

4.  After  the  conveyance  from  W.  to  L..  the  latter  conveyed  his  share  in  the 
store  to  another  party,  who  entered  into  possession,  claiming  to  own  one-half 
of  the  property.  While  so  in  possession,  S.  conveyed  the  whole  store  to  the 
plaintiff,  who  purchased  in  reliance  upon  the  fact  that  the  record  title  was 
solely  in  S.,  but  with  knowledge  thatL/s  grantee  was  in  possession,  and  of  his 
claim  of  title  to  one-half  of  the  property.  Held,  that  the  possession  of  JL's 
grantee  with  such  a  claim  of  title,  was  sufficient  notice  to  the  plaintiff  of  Ws 
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(Mai,  to  put  the  plaintiff  on  inquiry,  and,  therefore,  luring  purchased  with- 
out  making  proper  inquiry,  be  was,  equally  with  &,  estopped  from  claiming 
more  than  half  of  the  store.    Jo. 

5.  It  is  an  essential  element  of  an  estoppel  in  pais,  that  the  act,  declaration 
or  omission,  which  is  claimed  to  constitnte  the  estoppel,  actuoUy  induced  the 
other  party  to  pursue  a  different  course  of  action  from  what  he  otherwise  would 
have  pursued,  and  which,  unless  the  estoppel  is  sustained,  would  prore  injuri- 
ous to  him.     WooUy  v.  Edton  et  at.,  214. 

&ee  Evidbmcb  5;  Principal  ajtd  Bummrr  3, 4. 
EVIDENCE. 

1.  Eridence  that  after  the  plaintiff's  claim  accrued  he  paid  a  elahn  of  the 
defendant  agaflst  him  without  any  effort  or  proposition  to  apply  it  upon  his 
debt  against  him,  is  admissible  as  tending  to  disprove  the  existence  of  toe 
plaintiff's  claim.    Strongs  v.  Sticer,  40. 

2.  Where  a  long  time  has  elapsed  since  a  claim  accrued,  evidence  is  admis- 
sible upon  the  part  of  the  defendant  to  show  that  during  that  time  the  plaintiff 
was  in  such  pecuniary  condition  as  to  make  it  especially  burdensome  for  him 
to  go  unpaid,  and  .also  to  prove  that  during  the  same  time  the  defendant  pos- 
sessed the  means  of  paying  the  debt,  if  called  upon.   Jb. 

3.  But  it  would  not  be  competent  for  the  defendant  to  prove  that  he  was 
prompt  and  punctual  in  the  payment  of  his  debts.    Jo. 

4.  The  record  of  the  appointment  of  a  deputy  sheriff,  made  in  the  county 
elerk's  office,  is  admissible  evidence  to  prove  his  appointment, without  proving 
the  loss  of  the  original  deputation.  So,  in  connection  with  such  record  evi- 
dence, parol  evidence  that  one  acted  as  sheriff,  or  deputy  sheriff,  is  admiertMt 
to  prove  he  was  such.    Briggt  v.  Taylor,  97. 

5.  The  fact  that  the  owner  of  property  attached  often  met  the  attaching 
officer  and  knew  how  he  was  keeping  the  property  and  did  not  complain,  is  not 
competent  evidence  against  his  claim  to  recover  of  the  officer  for  bis  negligence 
in  keeping  the  property.    lb, 

6.  Evidence  is  admissible  for  the  purpose  of  affecting  the  credibility  of  a 
witness,  to  prove  that  he  has  testified  to  material  facts  upon  a  second  trial 
which  he  omitted  to  relate  upon  the  first.    Jo'. 

7.  A  pass  book,  upon  which  a  parry  entered  at  the  time  memoranda  of 
certain  payments  made  by  him  upon  a  note  which  he  owed,  is  not  admissible 
as  independent  evidence  by  Itself  to  prove  such  payments.  But  it  may  be 
referred  to  by  such  party,  when  a  witness,  for  the  purpose  of  refreshing  his 
recollection  of  the  fact,  and  it  may  go  to  the  jury  when  used  for  that  purpose, 
and  also  as  confirmatory  of  the  testimony  of  the  party.  Lapham  v.  KeUy, 
195. 

a  If  the  witness  testifies  that  the  facts  were  within  hieieoeUection  when 
aesmaae  the  ssemecnndam,  and  that  he  is  confident  Ant  he  saade  It  eotsscdy 
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at  or  about  the  time  of  toe  transaction,  the  memoraadnminay  go  to  the  jury , 
in  connection  -with  hie  testimony,  as  evidence  of  the  details  of  the  matter, 
even  though  at  the  time  of  testifying  he  has  only  a  general  recollection  of 
it    lb. 

9.  Upon  the  question  of  the  amount  of  wool  certain  sheep  would  yield, 
and  their  value,  evidence  that  the  sheep  compared  favorably  in  those  respects 
with  the  best  flocks  of  sheep  in  the  country,  is  too  loose  and  vague  to  be 
admissible.    Mdvin  v.  BuUards,  268. 

10.  A  witness  who  was  testifying  in  regard  to  a  certain  date,  stated  that  he 
wrote  a  letter  to  one.R.  relative  to  that  subject;  whereupon,  he  was  asked  on 
cross-examination  whether  he  did  not  in  that  letter  state  such  date  as  different 
from  what  he  had  testified  it  to  be.  Held,  that  the  inquiry  was  proper,  and 
that  the  cross-examining  darty  was  not  bound  to  produce  the  letter.  Jtan- 
dciph  v.  Woodstock,  291. 

11.  The  mere  fact  that  an  improper  inquiry  is  made  of  a  witness  while  tea. 
tifying,  is  not  sufficient  cause  for  granting  a  new; trial,  If  no  improper  evidence 
be  elicited  by  such  inquiry.    lb. 

12.  If  a  witness,  before  there  is  time  to  check  him  or  interpose  an  objec 
tion,  gives  incompetent  or  improper  testimony,  and  the  court  instruct  the 
jury  that  the  testimony  so  given  is  not  to  be  considered  by  them,  there  is  no 
ground  oi  error  which  can  be  revised  by  the  supreme  court.    16. 

13.  It  seems,  that  physicians  In  general  practice,  and  nurses  accustomed  to 
attend  the  sick,  are  experts,  in  respect  to  the  mental  capacity  of  sick  persons. 
Aldis,  J.    FairchUd  et  al.  v.  Bascomb  et  al.,  396. 

14.  Therefore,  upon  the  trial  of  the  question  of  the  insanity  of  a  testatrix, 
it  seems  it  would  be  proper  to  describe  to  such  a  physician  or  nurse  the  symp- 
toms and  condition  of  the  testatrix,  when  the  will  was  executed,  as  dis- 
closed by  testimony,  and  to  ask  the  witness  what  measure  of  mental 
capacity  such  a  person  would,  in  his  opinion,  possess,  at  so  short  an  interval 
before  death  as  that  which  elapsed  between  the  execution  of  the  will  and 
the  death  of  the  testatrix.    Aldis,  J.    lb. 

15.  But  it  seems  that  a  physician  who  for  more  than  thirty  years  has  devoted 
his  attention  almost  exclusively  to  the  treatment  of  insane  persons,  would  not 
be  an  expert  whose  testimony  in  reply  to  such  an  inquiry  would  be  compe- 
tent, because  the  inquiry  relates  to  the  mental  capacity  of  a  person  not 
previously  insane,  but  in  an  enfeebled  physical  condition  of  long  duration, 
and  just  about  to  die.    Alois,  J.    lb. 

16.  In  a  trial  involving  the  question  of  the  sanity  of  a  person,  a  medical 
witness  who  has  heard  the  testimony,  may  give  his  opinion  as  to  such  person's 
sanity  or  insanity,  %s  indicated  by  any  given  state  of  facts,  so  long  as  such 
facts  are  warranted  by  the  evidence,  and  are  not  conflicting.    1$. 

17.  But  where  facts  on  one  side  conflict  with  facts  on  the  other,  they  ought 
not  to  be  incorporated  in  one  question,  but  the  attention  of  the  witness  should 
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fee  called  to  their  opposing  tendencies,  and  if  his  skill  or  knowledge  can 
famish  the  explanation  which  harmonizes  them,  he  is  at  liberty  to  state 
it.    lb. 

18.  Therefore,  in  a  trial  Involving  the  question  of  the  san  ity  of  a  testatrix, 
the  testimony  on  the  opposite  sides  as  to  her  sanity  being  very  conflicting,  the 
following  question,  pat  to  an  expert  on  the  subject  of  insanity,  was  Leld  to 
he  improper,  as  involving  so  many  facts  that  the  witness  would  be  obliged, 
in  order  to  answer  it,  to  settle  in  his  own  mind  other  disputed  facts  dis- 
closed in  the  testimony;  in  other  words,  to  assume  the  province  of  the 
jury.  The  question  was  as  follows :  "  If  the  facts  stated  by  the  witnesses  on 
the  part  of  the  defence*  touching  the  physical  condition  of  the  testatrix  ahd  her 
symptoms  and  conduct,  are  true,  and  the  testi/nony  of  the  witnesses  on  the  part  of 
the  plaintiffs,  relating  to  her  conduct,  is  also  true,  what,  in  your  opinion,  was  tk§ 
mental  condition  of  the  testatrix  in  respect  to  sanity  or  insanity,  at  the  time  of  the 
execution  of  the  will?"    lb. 

19.  It  is  not  proper  to  inquire  of  a  medical  expert  whether  the  person  in 
question  possessed  sufficient  mental  capacity  to  transact  business,  or  to 
make  a  will.  The  question  should  be  so  framed  'as  to  require  the  witness 
to  state  the  degree  of  such  person's  intelligence  or  incapacity,  in  ^the  best 
way  he  can.    lb. 

20.  A  witness  having  been  examined  in  respect  to  the  sanity  of  the  testatrix, 
*t  was  held  competent  for  the  other  side  to  show,  as  affecting  the  degree  of 
credit  to  be  given  the  witness,  that  a  year  previous  to  the  trial,  the  witness 
had  a  severe  disease  of  the  brain,  and  that  it  had  affected  his  mind.    lb. 

21.  When  a  witness  upon  croes-examination  is  inquired  of  in  respect  to  a 
new  subject;  not  connected  with  any  matter  for  which  his  evidence  was  offered 
by  the  party  introducing  him,  the  cross-examining  party  can  not  contradict 
the  reply  of  the  witness  to  such  inquiry.    lb. 

23.  Upon  the  question  of  the  validity  of  a  will,  as  relating  to  the  sanity  of 
the  testatrix,  or  undue  influence  upon  her,  it  is  competent  to  show  that  she 
had  brothers  and  sisters  who  were  poor,  for  whom  she  cherished  feelings  of 
affection,  and  of  whose  poverty>he  was  aware,  and  yet  made  no  provision 
for  them  in  her  will;  and  also  that  the  sole  legatee,  her  brother,  was  known 
to  her  to  be  intemperate.    lb. 

28.  Held,  also,  that  it  was  competent^)  show  that  for  four  years  before  the 
execution  of  the  will,  during  a  great  portion  of  every  year,  her  conduct,  habits, 
and  conversation  were  strange,  unnatural,  and  different  from  what  they  were 
during  the  previous  years  of  her  life.    lb. 

24.  The  false  statements  of  the  sole  legatee,  as  to  the  execution  and  contents 
of  the  will,  held  admissible,  as  having  some  tendency  to  show  undue  influence 
by  him  upon  the  testatrix.    lb.  •  t 

25.  Evidence  that  a  party  at  a  former  trial  of  a  cause  claimed,  through 
his  counsel,  to  defend  the  suit  upon  grounds  wholly  inconsistent  with  his 
present  testimony,  is  admissible  as  tending  to  discredit  such  testimony.  Nye 
v.  J&rriam,  438. 
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26.  Cumulative  evidence  is  additional  evidence  of  the  same  kind  to  the 
flame  point.    Bradish  v.  State,  4£2. 

27.  The  plaintiffs'  charter  required  that  the  directors  should  (rive  notice  of 
the  assessments  on  the  capital  stock,and  the  time  and  place  of  payment  thereof, 
in  certain  newspapers.  Held,  in  the  absence  of  any  proof  of  a  fair  and  diligent 
search  for,  and  inability  to  find,  such  newspapers,  in  places  where  they  would 
be  likely  to  be,  within  the  vicinity  of  the  party,  and  reasonably  accessible,  that 
the  testimony  of  a  witness  who  stated  that  he  had  examined  such  newspapers, 
and  that  the  notice  was  published  therein  as  required  by  the  charter,  and  also 
stated  the  contents  of  the  notice,  was  incompetent.  It.  fy  B.  B.  R.  Co.  v. 
Thrall,  536, 

26.  It  seems,  that  where  proof  of  the  successive  publication  of  a  notice  in  a 
newspaper  is  required,  it  is  sufficient  to  produce  one  paper  and  show  the  con- 
tents, and  then  prove  by  parol  that  there  were  the  requisite  successive  publica- 
tions of  the  same  notice.    Alois,  J.    Jo. 

29.  Where  a  witness  on  the  part  of  the  plaintiff  was  enquired  of  on  cross- 
examination,  if  the  plaintiff  bad  not  assisted  him 'in  a  law  suit  which  the  wit_ 
ness  had  had  with  the  defendant,  and  the  witness  answered  in  the  negative 
held  that  it  was  competent  for  the  defendant  to  contradict  the  witness  in  this 
respect  by  other' testimony,  with  a  view  of  discrediting  the  witness.  Hutchin- 
son v.  Wheeler,  330. 

30.  A  conversation  between  the  respondent  and  her  husband,  tending  to 
show  an  admission  of  her  guilt  to  him,  and  overheard  by  a  witness  who  was  in 
an  adjoining  room,  is  not  such  a  confidential  communication,  as  the  law 
excludes  as  evidence.    State  v.  Centers,  378. 

See  Chancery  6;  Dying  Declarations  1,  2,  3,  4,  5;  Fraud  1;  Fraudu- 
lent Agreement,  Conveyance  or  Judgment  2,  3,4;  Intoxicating 
Liquor  2,  6;  Judgment  5;  Pound  I;  Presumption  ojp  Innocbecb; 
Selectmen  2;  Slander  1,  2;  Warranty  2;  Will  3. 

EXCEPTIONS. 

1.  A  party  excepting  to  the  judgment  of  the  county  court,  has  thirty  days 
from  the  final  adjournment  of  the  court  in  which  to  file  his  exceptions.  How- 
ard v.  Burlington,  491. 

2.  Under  an  order  of  the  county  court,  made  just  previous  to  taking  a 
recess,  that  executions  on  judgments  consummated  might  issue  immediately t 
held,  that  where  a  judgment  had  then  been  rendered  for  the  plaintiff  and  he 
had  been  allowed  exceptions  thereto,  but  no  stay  of  execution  had  been 
granted,  he  might  a't  any  time  thereafter,  before  thirty  days  after  the  flnaj 
adjournment  of  the  court,  and  before  filing  his  exceptions,  waive  them  by 
giving  notice  thereof  to  the  clerk,  and  having  the  entry  of  exceptions  erased; 
but  otherwise,  if  at  the  time  of  allowing  exceptions  the.  court  had  ordered  a 
stay  of  execution.    lb. 

44 
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3.  When  an  exception  appears  in  terms  to  have  been  taken  in  the  county 
court,  it  is  to  be  regarded  as  rightly  before  the  supreme  court,  unless  other 
parts  of  the  bill  of  exceptions  show  to  the  reasonable  satisfaction  of  the 
court,  that  It  was  not  passed  upon  by  the  county  court  R.$B.R*ILCo*  v. 
Thrall,  53<5. 

See  Wilful  and  Malicious  Act  on  Neglect,  Ccbtiticatr  of,  1, 2. 

EXECUTION. 

1.  Quere,  whether  the  statute  of  1 854,  relative  to  the  appraisal  of  real  estate 
situated  in  two  or  more  adjoining  towns  in  the  case  of  a  levy  of  execution 

hereon,  applies  to  the  case  of  a  levy  of  an  execution  upon  two  pieces  of  land 
not  adjoining  each  other,  but  situated  in  adjoining  towns.  Pierpoint,  J. 
Perrin  v  Heeds 1 2. 

2.  But  if,  in  such  case,  tbe.apprsisers  are  appointed  partly  from  both  towns 
the  defect,  if  any,  in  the  mode  of  appointing  them,  is  so  merely  informal  aa  to 
be  cured  by  the  neglect  of  both  parties  to  apply  within  two  years  to  the  supreme 
court  to  vacate  the  levy,  under  the  49th  sec.  of  chap.  45  of  the  Compiled  Stat- 
utes, (sec.  26,  chap.  47,  General  Statutes.)    lb. 

3.  The  fact  that  an  execution  is  levied  upon  real  estate  without  noticing  a 
mortgage  which  exists  upon  it,  .is  a  matter  of  which  the  debtor  can  not  com- 
plain,   lb. 

See  Attachment  7;  Exceptions  2;  Omens  1,  2;  Wilful  and  Mali- 
cious Act  or  Neglect,  Cestui  cats  of,  3. 

EXPERTS.    See  Evidence;^,  14, 15, 16, 17, 18, 19. 

FALSE  REPRESENTATIONS. 

The  mere  fact  that  a  vendor  made  false  representations  respecting  the 
article  sold,  and  that  the  purchaser  relied  thereon,  is  not  sufficient  to  sustain 
an  action  on  the  case  against  the  vendor  for  such  false  representations.  It 
must  also  appear  that  the  vendor  knew  they  were  false.  Bend  et  cd.  v.  Clark, 
677. 

FALSE  RETURN.    See  Service  of  Process  4, 5. 

FIXTURES. 

1.  The  boilers  and  steam  engine  in  a  marble  mill,  which  supplied  the  motive 
power  of  the  machinery  of  the  mill,  and  were  set  up  and  used  for  the  benefi- 
cial enjoyment  of  the  mill,  and  substantially  annexed  to  it,  held  to  be  fixtures 
and  part  of  the  realty,  notwithstanding  the  machinery  moved  by  the  engine 
could  be  readily  removed  without  injury  to  the  building.  Sweetzer  v.  Janet  et 
afe.,317. 

2.  Saw  frames  in  such  a  mffl,  mstened,  at  the  top  and  bottom,  to  the  biii^ 
tag  by  bolts  and  nuts  lor  the  purpose  of  steadying  the  saws,  to*  to  be  < 
and  not  fixtures.    16. 
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FORFEITURE.    See  Corpobatioh  8;  School  3. 

FRAUD. 

1.  The  defendant  sold  the  plaintiff  certain  stock,  and  executed  to  her  at  the 
time  a  written  contract  that  he  would  repurchase  it,  if  she  desired,  after  a  cer- 
tain time  at  a  stipulated  price,  and  he  afterwards  did  repurchase  it  at  such 
price.  Held,  in  an  action  by  the  plaintiff  for  •fraudulent  representations  and 
concealment  by  the  defendant  in  regard  to  the  value  of  the  stock,  in  connec- 
tion with  its  repurchase,  that  parol  evidence  of  what  was  said  between  the 
parties  at  the  time  the  written  contract  was  made,  was  admissible  for  the  pur- 
pose of  showing  such  a  confidential  relation  of  the  parties,  as  rendered  fraud- 
ulent the  course  of  the  defendant  in  making  the  repurchase.  MaUory  v 
Leach,  156. 

2.  BOd,  also,  that  if  the  defendant  was  aware  that  the  plaintiff  placed  con- 
4dence  in  him  toflnform  her  fully  of  the  value  of  the  stock,  and  acted  in  reli- 
ance upon  his  representations  in  regard  to  its  value  at  the  time  of  his  repur- 
chase of  it,  and  if  this  confidence  was  solicited  l»y  him,  it  was  fraudulent  in 
him  to  purchase  it  of  her  without  communicating  to  her  all  the  material  know- 
ledge he  possessed  in  regard  to  it.    Io. 

3.  The  defendant,  being  desirous  of  purchasing  certain  stock  of  the  plain- 
tiff, of  the  value  of  which  he  knew  she  was  ignorant,  for  the  purpose  of  mis- 
leading her  and  inducing  her  to  sell  the  stock  at  less  than  its  value,  told  her  of 
a  fact  calculated  in  itself  to  depreciate  the  value  of  the  stock,  but  omitted  to 
disclose  other  facts  within  his  knowledge  which  would  have  given*her  correct 
information  of  such  value,  und  by  this  course  succeeded  in  obtaining  the  stock 
at  much  less  than  what  it  was  worth.  Held,  that  the  course  of  the  defendant, 
under  the  particular  confidential  relations  subsisting  between  the  parties,  was 
fraudulent  and  actionable.    lb, 

4.  The  allegation  of  only  a  part  of  the  truth,  with  the  view  of  deceiving  the 
other  party,  and  inducing  him  to  act  differently  from  what  he  otherwise  would, 
is  equivalent  to  a  false  representation,  and  will  avoid  a  contract  thereby 
Induced.    Aldis,  J.    lb. 

5.  A  party  to  a  contract  has  a  right  to  rescind  it  on  account  of  the  fraud  of 
the  other  party  as  soon  as  he  discovers  the  same;  but  if  he  elect  to  proceed 
and  take  bis  rights  under  the  contract,  he  may  still  maintain  an  action  against 
the  other  party  for  the  damages  occasioned  by  his  fraud.    lb. 

6.  In  an  action  for  the  price  of  land  sold,  the  purchaser  may  set  up  in 
defence  the  fact  that  the  vendor  defrauded  him  by  false  representations  as  to 
the  boundaries  of  the  land.    KeUy  v.  Pember,  183. 

7.  If  the  vendor  of  property  takes  the  purchaser's  note  for  the  price  payable 
to  the  vendor's  wife,  and  no  portion  of  the  consideration  moves  from  the 
wife,  the  note  will  be  subject  to  the  same  defences  in  respect  to  the  vendor's 
fraud  in  the  sale,  as  if  the  note  had  been  made  payable  to  the  vendor  him- 
self,   lb. 
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8.  An  offer  to  rescind  a  fraudulent  sale  is  not  necessary  to  entitle  the  pur- 
chaser to  maintain  an  action  to  recover  damages  for  the  fraud,  or  to  defend  as 
action  for  the  price  to  the  extent  of  the  amount  of  such  damages.    lb. 

9.  Even  when  a  negotiable  promissory  note  is  given  for  the  price  of  pro- 
perty thus  fraudulently  sold,  and  the  note  remains  in  the  hands  of  the  vendor, 
the  purchaser  may,  without  any  offer  to  rescind,  interpose  the  fact  of  the 
fraud  in  defence  to  an  action  on  the  note,  provided  the  damages  occasioned  by 
the  fraud  are  not  less  than  the  amount  of  the  note.    16. 

10.  Quere,  whether  he  has  not  the  same  right  of  defence  to  the  extent  of 
his  damages,  when  they  are  less  than  the  amount  of  the  note.    Peck,  J.    lb. 

11.  W.  and  the  plaintiff  l>eing  tenants  in  common  of  certain  land,  the 
latter  requested  W.  to  sell  it.  W.  sold  it  to  the  defendant,  but  the  sale  was 
induced  by  false  representations  by  W.  as  to  the  boundaries,  of  which  false 
representations,  however,  the  plaintiff  was  ignorant.  The  defendant  sup- 
posed W.  to  be  the  sole  owner,  and  executed  his  two  promissory  notes  for 
part  of  the  price,  payable  to  W.'s  wife  or  bearer,  and  paid  W.  the  balance  of 
the  price  in  money.  The  plaintiff  afterwards  conveyed  his  interest  in  the 
land  to  W.  and  received  from  him  one-half  of  the  money  and  one  of  the 
notes  received  from  the  defendant.  Held,  in  an  action  upon  this  note,  that 
the  plaintiff  was  not  so  far  a  bona  fide  bolder  as  to  prevent  the  defendant 
from  interposing  in  defence  to  the  action  the  damages  occasioned  him  by 
W.'s  false  representations,  such  damages  being  greater  than  the  amount  of 
the  note.    16. 

12.  A  fraud  unaccompanied  by  damage  is  not  actionable.  Npe  v.  Mcr- 
riam,  438. 

13.  The  defendant  cheated  the  plaintiff  in  weighing  some  butter  sold  him 
by  the  latter,  and  reported  the  false  weight  to  the  plaintiff,  but  afterwards  the 
plaintiff  accepted  from  the  defendant  his  note  in  payment  for  the  butter,  in 
a  sum  large  enough  to  cover  the  contract  price  of  the  quantity  actually  furn- 
ished. At  the  time  the  note  wasjgiven  the  plaintiff  had  forgotten  the  weight 
as  originally  reported  by  the  defendant.  Held,  that  in  the  absence  of  proof 
that  the  plaintiff  had  been  put  to  any  trouble  or  expense  by  the  defendant's 
falsehood,  he  could  not  recover  therefor.    lb. 

14.  Exemplary  damages  are  allowable  In  an  action  on  the  case  for  deceit, 
when  the  evidence  tends  to  show  that  the  defendant  wilfully  purposed  to 
deceive  and  defraud  the  plaintiff.    16. 

FRAUDS',  STATUTE  OF. 

The  plaintiff,  having  a  demand  against  W.,  proposed  to  him  to  take  in  satis-' 
faction  thereof  the  agreement  of  the  defendants,  who  were  then  indebted  to 
W.  in  a  larger  sum,  to  pay  the  plaintiff  a  certain  sum  at  a  future  time.  W. 
thereupon  requested  the  defendants  to  pay  the  plaintiff  according  to  such 
proposition,  and  the  defendants,  in  the  presence  of  the  plaintiff  and  W., 
agreed  with  the  plaintiff  so  to  do.  Held,  that  the  defendants'  agreement 
was  not  within  the  statute  of  frauds.     Williams  v.  Little  fr  Co.,  323. 


See  Consideration  3;  Contract  4. 
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FRAUDULENT  AGREEMENT,  CONVEYANCE  OR  JUDGMENT. 

1.  The  payment  by  a  debtor  to  a  creditor  of  his  debt,  before  it  is  due,  in 
order;,  to  aid  the  creditor  in  his  purpose  of  preventing*  Tiw  creditors  from 
attaching  the  debt  by  means  of  the  trustee  process,  is  not  void  as  within  the 
statute  agaihst  fraudulent.conveyances,  agreements,  Ac.,  chapter  104,  section 
23,  Comp.  Stat.;  Gen.  Stat  chapter  113,  section  32.  Fletcher mv.  PiUsbury  and 
Trustee,  16. 

a.  The  defendant  in  a  qui  tarn  action  for  the  penalty  for  taking  a  fraudu- 
lent judgment,  was  enquired  of,  six  months  after  the  judgment  was  taken,  by 
the  attorney  of  one  of  the  creditors  who  claimed  to  have  been  defrauded, 
what  his  claim  was  upon  which  he  had  taken  judgment.  He  replied  that  he 
could  not  tell,  but  that  all  the  minutes" were  left  in  the  files  of  the  justice  who 
rendered  the  judgment.  The  attorney  immediately  examined  the  justice's 
files,  but  could  find  no  such  minutes.  Held,  that  these  facts  were  not  admis- 
sible in  evidence  against  the  defendant.    Barnum  q.t.v.  Hackett,  77. 

8.  Held,  also,  that  the  subsequent  declarations  of  one  of  the  parties  who 
confessed  the  judgment,  but  who  was  not  a  party  to  the  present  action,  were 
not  admissible  to  prove  that  his  intent  in  confessing  the  judgment  was  fraud" 
ulent.    lb. 

4.  Such  declarations,  though  made,  as  the  party  making  them  said  at  the 
time,  while  be  was  on  his  wuy  to  get  his  share  of  the  m<  ney  realized  from 
the  sale  of  his  property  upon  the  judgment  obtained  against  him  by  the  defen- 
dant, are  not  admissible  in  evidence  as  part  of  the  res  gesta.  The  res  gesta 
consisted  of  an  antecedent  transaction,  the  confessing  and  taking  the  judg- 
ment,   lb. 

5.  In  a  qui  tarn  action  against  the  creditor  in  a  fraudulent  judgment,  or  the 
giantee  in  a  fraudulent  conveyance,  for  the  statutory  penalty,  it  is  necessary 
that  the  intent  of  both  parties  to  the  transaction  should  be  ultimately  to  defraud 
creditors.  A  design  to  hinder  or  delay  them  merely  for  a  time  is  not  within 
the  statute.    lb. 

f>.  The  case  of  Brook*  v.  Clayes  et  al.,  10  Vt.  37,  approved  and  reaffirmed. 
lb. 

7.  But  if  either  party  to  such  a  mutually  fraudulent  conveyance  or  judg- 
ment consists  of  more  than  one  person,  those  who  participate  in  the  fraudulent 
intent  are  not  relieved  from  liability  under  the  statute  by  the  fact  that  all  of 
such  persons  are  not  guilty  of  a  criminal  design.    lb. 

8.  In  a  qui  tarn  action  for  the  statutory  penalty  brought  against  the  creditor 
in  an  alleged  fraudulent  judgment,  the  plaintiff  called,  as  a  witness,  one  of 
the  firm  who  were  the  debtors  in  such  judgment,  who  testified,  among  other 
things  that  his  purpose  in  confessing  the  judgment  was  not  to  defraud  their 
creditors,  and  that  his  partner's  motive  was  the  same  as  his.  The  plaintiff 
introduced  other  testimony  tending  to  contradict  this  statement.  Held,  that 
the  statement  of  the  witness  as  to  his  and  his  partner's  intent  was  not,  as  mat- 
ter of  law,  conclusive,  but  that  the  plaintiff  was  entitled  to  have  the  cause  sub' 
mitted  to  the  jury.    lb. 
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Bee  Assignment  fob  Bbhbfit  of  Oeeditors  1, 2, 3. 

FRAUDULENT  REPRESENTATIONS.    See  FeauD  1, 3, 3, 4, 4 11. 

FREEMAN. 

It  U  not  a  requisite  qualification  of  a  voter  or  office-holder  in  a  town  or 
school  district,  that  he  be  a  freeman.    Woodcock  v.  Bolster*  632. 

GOODS.    See  Replevin  1 . 

GUABANTY. 

1.  The  plaintiff  having  been  retained  by  G.  as  his  counsel  in  a  law  suit,  and 
having  already  rendered  services  therein,  the  defendant,  In  a  letter  to  die 
plaintiff,  state  \  that  he  would  hold  himself  accountable  that  G.  should  pay 
the  plaintiff  for  all  the  services  he  had  or  might  render  him  in  such  suit. 
An  action  having  been  brought  upon  this  guaranty,  and  the  case  having 
been  referred,  the  referee  reported  that  the  plaintiff  in  reliance  upon  this 
guaranty  continued  his  services  in  the  suit  upon  the  faith  that  the  defendant 
would  pay  agreeably  to  the  terms  of  the  letter;  and,  also,  that  the  defendant 
expected  and  understood  the  plaintiff  would  continue  his  services  in  the  suit 
after  the  letter  was  written,  according  to  its  terms.  Held,  that  there  was  a 
sufficient  consideration  for  the  guaranty;  that  it  sufficiently  appeared  that 
the  defendant  had  notice  of  its  acceptance  by  the  plaintiff;  that  it  was  not 
necessary  that  the  consideration  of  the  guaranty  should  be  expressed  in 
writing;  and  that  the  guaranty  covered  both  the  past  and  future  services  of 
the  plaintiff  in  the  snit,  and  also  his  disbursements  for  the  ordinary  clerk 
and  court  fees  therein.    Robert*  v.  GrUwold,  496. 

2.  Held,  also,  that  the  fact  that  by  the  terms  of  a  law  co-partnership  formed 
by  the  plaintiff  subsequent  to  the  guaranty,  but  before  the  performance  of  the 
plaintiff's  services  upon  the  faith  thereof,  his  partner  was  entitled  to  share 
with  him  in  the  pay  for  such  services,  constituted  no  ground  of  defence  to 
the  plaintiff's  action  upon  the  guaranty,  the  plaintiff  having  personally  ren- 
dered all  the  legal  services  contemplated  by  it.    lb. 

GUARDIAN. 

The  testatrix,  shortly  before  her  death,  made  application  to  have  her  guardian 
removed.  The  justices  of  the  peace  appointed  to  examine  into  the  necessity 
of  a  guardian,  made  their  examination,  but  did  not  make  their  report  till 
after  the  death  of  the  testatrix.  Upon  the  filing  of  their  report,  the  probate 
court  decreed  that  the  guardian  be  discharged.  Held,  that  such  report  and 
decree  were  void,  and  not  admissible  inlevidence.  FairchUd  et  al.  v.  Brcomb 
etaL,  400. 

HOMESTEAD. 

1.  The  act  of  1857,  (Acts  of  18S7,  No.  28,  p.  30,)  providing  for  relief  in  cer- 
tain cases  where  the  homestead  can  not  be  conveniently  set  out  in  severalty, 
applies  as  well  to  the  homestead  left  by  deceased  persons,  as  to  that  of  persons 
in  life.    ChapKn  et  al  v.  Sawyer,  Adm'r,  et  oZs.,  986. 
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2.  It  is  not  requisite  to  the  jurisdiction  of  the  court  of  chancery  under  the 
act  of  1897,  relating  to  the  homestead,  to  grant  relief  to  the  owners  of  a  home- 
stead left  by  a  deceased  person,  that  the  probate  court  should  first  adjudge  that 
there  is  a  homestead  in  such  deceased  person's  estate.    lb. 

8.  Under  the  act  of  ia56,  (Acts  of  1850,  No.  23,  p.  24,)  providing  that 
there  should  be  no  homestead  right  in  the  estate  of  a  deceased  person,  the 
assets  of  which,  oyer  and  above  all  debts  due,  and  charges  of  administration, 
shall  exceed  $500,  the  personal  property  assigned  by  the  probate  court  to 
the  widow,  and  the  widow'i  dower,  are  not  to  be  reckoned  among  the  assets. 
lb. 

4.  Under  the  laws  of  this  state,  relating  to  the  homestead,  in  force  in 
1858,  both  homestead  and  dower  may  be  set  out  in  the  same  estate,  but  the 
dower  is  to  be  reduced  by  the  amount  of  the  widow's  interest  in  the  home- 
stead,   lb. 

5.  A.  agreed  with  the  orator  to  buy  a  farm  for  $1600,  and  gave  a  mortgage 
of  hip  homestead,  signed  by  himself  and  wife,  to  secure  the  payment  of  $500 
of  the  price.  When  this  $500  should  be  paid,  he  was  to  have  a  deed  of  the 
farm,  and  was  to  mortgage  it  back  for  the  balance  of  the  price.  He  took 
possession  of  the  farm,  and  at  the  end  of  the  year,  being  unable  to  raise  the 
$600,  and  the  crator  being  unable  to  give  a  perfect  title  to  the  farm,  it  was 
mutually  agreed  between  them  not  to  go  on  with  the  trade,  but  that  the 
mortgage  of  the  homestead  should  stand  as  security  for  the  value  of  the  use 
of  the  farm  for  the  past  year,  which  was  fixed  at  $200.  Held,  that  this 
agreement  was  binding  as  against  the  homestead.  Wood  v.  Adams  et  ale. 
300. 

HUSBAND  AND  WIFE. 

An  agreement  made  during  coverture  between  husband  and  wife  that 
certain  personal  property  or  funds  belonging  to  him  shall  become  her  sep- 
arate property,  will  be  enforced  in  equity*  if  it  is  so  far  carried  into  effect  as 
to  separate  the  property  or  fund  from  the  residue  of  the  husband's  estate, 
and  place  it  in  the  name  and  exclusive  control  of  the  wife.  CardeU  v.  Ryder 
et  al$.,  47. 

jSwFraud7. 

ILLEGAL  CONTRACT. 

As  a  matter  of  law  it  is  not  always  unnecessary  to  work  en  Sunday  to  pre- 
vent a  great  waste  of  sap,  in  making  maple  sugar.    Wlutcomb  v.  Oilman,  297, 

See  COVTSACT  2. 

IMPOUNDER.     See  Poumd. 

INDEMNITY.    See  Contract  12. 

INDICTMENT.    See  Criminal  Law  1,  2,  3,  4. 

INHERITANCE.    See  DaawiT. 
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INJUNCTION.     See  Railroad  1. 

INSANITY.    See  Evidence  13, 14, 15, 16,  17,  18;  19,  20, 22, 23. 

INTEREST.    See  Consideration  4. 

INTOXICATING  LIQUOR. 

1.  On  an  appeal  from  the  judgment  of  a  justice  of  the  peace  upon  a  com- 
plaint  for  selling,  furnishing  and  giving  away  intoxicating  liqaor  contrary  to 
law,  the  county  court  may  try  the  respondent  for  other  offences  than  those  in 
regard  to  which  evidence  was  given  before  the  justtce,provided  such  additional 
offences  were  within  the  justice's  jurisdiction  under  the  original  complaint. 
State  v.  Bemelee,  562. 

%  If  a  respondent  in  a  prosecution  for  the  unlawful  sale  of  intoxicating 
liquor,  plead  guilty  to  a  certain  number  of  offences,  without  specifying  in  his 
plea  the  times  at  which  snch  offences  were  committed,  tie  record  becomes 
conclusive,  under  the  act  of  1855,  (Acts  of  1855,  No.  3,  p.  8;  Gen.  Stat.  chap.  94, 
sects.  37,  38,)  that  such  offences  were  committed  on  the  day  stated  in  the  com- 
plaint; and  in  another  prosecution  for  offences  committed  prior  to  the  day 
alleged  in  the  complaint  first  tried,  the  respondent  can  not  prove  by  parol  that 
any  of  such  offences  are  the  same  ones  to  which  he  pleaded  guilty  in  the  for- 
mer prosecution.    State  v.  Haynes,  5(55. 

3.  Where,  In  a  prosecution  for  the  illegal  sale  of  intoxicating  liquor,  excep- 
tions are  taken  by  the  respondent  to  the  ruling  ol  the  county  court,  if  the  pros- 
ecuting attorney  desires  to  have  the  sentence  more  severe  because  of  the  fact 
that  the  respondent  has  been  previously  convicted  of  a  similar  offence,  he 
must  prove  such  fact  in  the  county  court  before  the  cause  passes  tc  the 
supreme  court.  Such  proof  can  not  be  received  in  the  supreme  court,  even 
for  the  purpose  of  affecting  the  sentence  which  such  court  are  about  to  render, 
after  having  overruled  the  exceptions.     State  v.  Haynes,  570. 

4.  Under  the  law  regulating  the  sale  of  intoxicating  liquor,  a  town  liquor 
agent  is  not  authorised  to  sell  such  liquor,  except  upon  an  application  for  it 
for  an  authorized  purpose,  and  upon  a  representation  reasonably  inducing 
the  belief  that  it  is  wanted  for  such  purpose  only.    State  v.  Fisher,  684. 

5.  If  the  agent  sell  liquor  without  such  an  application  and  representation, 
and  without  any  inquiry,  or  use  of  other  means  to  ascertain,  for  what  purpose 
it  is  wanted,  and  in  fact  it  is  procured  and  used  for  drink,  and  not  for  an 
authorized  purpose,  he  is  guilty  of  a  violation  of  the  law,  as  much  so  as  if  he 
were  not  agent.    lb. 

6.  In  a  prosecution  against  a  town  agent  for  the  sale  of  liquor  under  such 
circumstances,  evidence  is  inadmissible  to  prove  his  general  reputation  for 
prudence  and  caution  in  the  discharge  of  his  duties  as  agent.    lb. 

See  Intoxication. 

INTOXICATION. 

L.  was  apprehended  and  committed  to  jail  in  Chelsea  under  the  22nd  section 
of  the  act  of  1852,  to  prevent  traffic  in  intoxicating  liquors,  (Acts  of  1892,  p, 


1 


Digitized  by 


Google 


INDEX.  681 


28,)  as  haying  been  found  intoxicated  in  the  town  of  Vers  hire.  Held,  that 
the  town  of  Chelsea  could  not,  on  being  notified  by  the  jailer  that  L.  was  con- 
fined there  and  in  need  of  relief,  pay  his  board  while  in  jail,  and  then  recover 
the  amount  so  paid  of  Vershire,  but  that  if  any  obligation  rested  on  Vershire 
to  pay  for  his  board  while  in  jail,  under  that  statute,  it  was  a  liability  directly 
to  the  jailer,  and  not  mediately  through  the  town'of  Chelsea.  Chelsea  v.  Ver- 
*hire,  446. 

JAIL.    See  Intoxication. 

JOINDER  OF  PARTIES.     See  Abatement. 

JUDGMENT. 

1.  A  judgment  is  conclusive,  even  between  the  parties,*  only  of  such  facts 
as  must  have  been  found,  in  order  to  warrant  the  judgment.  Church  v.  Cha- 
pin,  223. 

2.  Iu  scire  facias  upon  a  sheriff's  official  recognizance,  the  previous  judg- 
ment against  the  sheriff  is  conclusive  of)  the  plaintiff's  right  to  a  judgment 
against  the  sheriff  and  his  bail,  as  against  all  defences  which  the  sheriff  might 
have  urged  in  opposition  to  the  suit  against  him  alone,  except  when  the  judg- 
ment was  rendered  against  the  sheriff  by  default.  Bradley  v.  Chamberlin  et 
ah.,  277. 

3.  A  judgment  is  considered  as  rendered  on  the  last  day  of  the  teem  of  the 
court.    Bradish  v.  State,  452. 

4.  A  former  judgment  in  a  civil  action  is  not  conclusive  in  a  penal  action 
between  the  same  parties,  though  the  same  question  was  litigated  in  both 
actions,  because  the  measure  of  proof  is  different  in  the  two  actions.  Biker  v. 
Hooper,  457. 

5.  In  an  action  for  a  trespass  on  the  plaintiff's  land  committed  in  1859,  the 
defendant  pleaded  a  right  of  way  over  the  land,  and  gave  evidence  tending  to 

,  support  such  right.  The  court  ruled  after  the  arguments  were  closed,  that  the 
evidence  did  not  support  the  plea,  because  the  right  pleaded  was  more  general 
than  that  attempted  to  be  proved.  The  defendant  thereupon  obtained  leave  to 
amend  his  plea,  on  condition  of  the  payment  of  costs,  and  the  cause  was  con- 
tinued under  a  rule  that,  if  the  costs  were  not  paid  within  thirty  days,  judg- 
ment should  be  rendered  for  the  plaintiff  for  nominal  damages  and  costs.  The 
costs  were  not  paid  nor  the  amendment  made,  and  judgment  was  accordingly 
entered  for  the  plaintiff.  In  another  action  between  the  same  parties  for  a 
similar  trespass  in  the  same  place,  committed  in  1860,  in  which  the  defendant 
pleaded  and  sought  to  prove  the^same  right  of  way,  held,  tbat  the  former 
judgment  was  conclusive  against  the  defendant's  claim,  and  that  the  identity 
of  the  matters  in  dispntc  in  the  two  cases  might  be  shown  by  parol  evidence. 
Atwood  v  Bobbins,  530. 

See  Intoxicating  Liquor  2;  Jurisdiction  1,2;  Pauper  4;  Pound  1. 

■    JURISDICTION. 

1.    If  a  court  has  no  jurisdiction  over  the  subject  matter  of  an  action,  it  can 
45 
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render  no  legal  judgment  in  it,  not  even  for  the  defendant  to  reeoTer  his  < 
except  when  expressly  authorized  so  to  do  by  statute.    CoUamer  v.  Page  e\ 
of.,  387. 

2.  But  where  an  action  is  brought  in  the  wrong  town  or  county,  there  is  net 
a  want  of  jurisdiction  of  the  subject  matter  of  the  suit,  but  only  an  irregular- 
ity in  the  process,  and  this  objection  must  be  taken  while  the  cause  is  pending, 
or  the  judgment  will  be  valid.    lb. 

3.  In  an  action  of  debt  upon  a  recognizance  in  the  usual  form  to  the  defen- 
dant for  the  costs  of  prosecution,  brought  to  recover  the  defendant's  costs 
in  the  original  action,  the  matter  in  demand,  as  respects  the  jurisdiction  of 
the  court,  is  the  amount  of  such  costs,  and  not  the  amount  of  the  recognizance. 
Edgerton  v.  Smith,  573. 

4.  A  justice  of  the  peace  is  not  legally  disqualified  to  take  jurisdiction  of, 
and  try,  a  ca«e  for  the  reason  that  he  has  previously,  as  one  of  a  board  of  arbi- 
trators between  the  same  parties,  and  in  reference  to  the  subject  matter  of 
the  suit,  upon  a  hearing  of  such  matter  as  such  arbitrator,  formed  an  opin- 
ion and  expressed  it  to  his  associate  arbitrator.    Batchdder  v.  Nome,  tM2. 

See  Intoxicating  Liquor  1 ;  Marriage  4,  5, 7;  Replevin  3;  Trustee 

Process  6. 

JURY. 

1.  A  jury  having  settled  their  minds  as  to  the  rights  of  the  parties,  but 
being  in  doubt  as  to  the  proper  mode  of  ranking  a  computation  of  what  was 
due  the  successful  party,  called  the  county  clerk  into  their  room,  and  inquired 
of,  and  were  correctly  informed  ;by,  him,]  how  the  computation  should  be 
made,  and  rendered  a  verdict  accordingly.  Held,  that  this  course,  though  an 
irregularity,  would  not  warrant  the  court  in  setting  aside  the  verdict.  Demo- 
son  et  cUs.  v.  Powere,  39. 

2.  Held,  not  to  be  error  for  a  judge  in  charging  the  jury,  after  instructing 
them  correctly  upon  all  the  points  presented  by  counsel,  to  add  that  it  was  the 
fairest  and  best  way  for  the  jury  to  consider  and  determine  the  case  mainly 
upon  the  grounds  which  hadfbeen  taken  and  discussed  by  the  counsel  in  the 
argument.    Melvin  v.  Bu2Zardfl/.268. 

JUSTICE  OF  THE  PEACE.    See  Audita  Querela  1, 2;  Jurisdiction  1, 
4;  Txubteb  Process  5. 

LICENSE. 

Where  one  in  reply  to  the  request  of  another  for  a  license  to  do  something 
in  respect  to  the  former's  property,  did  not  intend  to  accede  to  the  request,  but 
purposely  used  language  susceptible  of  a  double  interpretation  in  this  respect, 
with  the  intention  that  the  other  party  should  derive  the  impression  that  be 
did  accede  to  his  request,  and  the  other  did  derive  such  impression  and  relied 
on  it,  held  that  he  was  bound  to  the  same  extent  as  if  he  had  in  express  words 
granted  the  license.    Judevine  y.  Goodrich,  19. 
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LIMITATIONS,    STATUTE  OF. 

1.  A  debtor  was  summoned^  the  trustee  of  his  creditor.  He  denied  any 
liability  to  the  creditor,  and  intended  to  appear  and  defend  the  trustee  action, 
but,  forgetting  the  day  of  trial,  was  adjudged  trustee  by  default.  Held,  that 
neither  the  rendition  of  this  judgment,  nor  the  payment  of  it  by  the  debtor, 
was  such  an  acknowledgment  of  the  creditor's  claim  as  would  prevent  the 
operation  of  the  statute  of  limitations.    Goodwin  v.  Buzzell,  9. 

2.  Statements  by  a  debtor,  who,  in  the  same  conversation,  denies  the  just- 
ness of  an  account,  that,  if  the  other  party  would  swear  to  it,  he  would  pay  it, 
and  that  he  did  not  think  the -account  just,  but  if  it  was  just,  he  would  pay  it,  are 
not  such  acknowledgments  of  the  debt  as  will  take  it  out  of  the  statute  of  lim- 
itations.   J&. 

3.  The  fact  that  a  debtor,  who  has  been  absent  from  the  state  more  than 
six  years,  has  had  during  that  time,  within  the  knowledge  of  the  creditor, 
funds  in  the  hands  of  a  third  person  liable  to  be  reached  by  the  trustee  pro- 
cess, will  not  bring  the  case  within  the  operation  of  the  statute  of  limitations, 
if  the  debt  does  not  exceed  ten  dollars.     Watts  v.  Kavanagh  and  Trustee,  34. 

4.  Quere,  whether  it  would  have  that  effect  if  the  debt  did  exceed  ten  dol- 
lars,   lb. 

6.  The  receipt  by  an  assignee  for  the  benefit  of  creditors  of  money  upon 
one  of  the  assigned  demands,  has  no  effect  to  remove  the  bar  o  f  the  statute  of 
limitations  upon  the  debts  of  the  assignor,  for  the  benefit  of  which  the  assign- 
ment is  made.    Hard  v.  Edgell;  510. 

6.  Neither  does  it  alter  the  effect  of  such  receipt  in  respect  to  the  statute  of 
limitations,  that  the  assignor  himself,  acting  as  clerk  for  the  assignee,  receives 
such  money,  and  makes  a  memorandum  on  the  assignee's  (books  of  such 
receipt.    lb. 

See  Chancery  9;  Contract  6;  Pound  5. 

MACHINERY.    See  Attachment  7. 

MAINTENANCE.    See  Contract  2,  3. 

MANSLAUGHTER. 

If  a  man,  in  order  to  have  unlawful  sexual  connection  with  a  female,  by  her 
consent  uses  artificial  means  to  make  such  connection  practicable,  and  by 
carelessness  or  negligence  in  the  use  of  such  means,  inflicts  upon  her  a 
wound  which  causes  her  death,  he  is  guilty  of  manslaughter;  as  is  also 
another  person,  who  assists  him  in  the  use  of  such  means,  with  knowledge 
of  the  purpose  thereof.    State  v.  Centers,  378. 

MARRIAGE. 

1.  The  legal  system  administered  by  the  ecclesiastical  courts  in  England,  is 
a  part  of  the  common  law  of  that  country.    LeBarron  v.  LeBarron,  365. 
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2.  The  power  to  grant  divorces,  and  annul  marriages  for  proper  cause,  has 
been  an  acknowledged  head  of  jurisdiction  in  those  courts  from  the  earliest 
period.    lb. 

3.  The  settlement  of  this  country  by  colonists  from  England,  under  the  do- 
minion and  authority  of  that  government,  had  the  effect  to  make  the  general 
common  law  of  that  country  the  law  of  this  also,  [so  far  as  applicable  to  the 
new  relation  and  condition  of  things.    lb. 

4.  Jurisdiction  of  the  subject  of  granting  divorces,  and  annulling  marriages, 
never  having  been  exercised  by  the  ordinary  law  courts  in  England,  could  not 
be  exercised  by  the  same  courts  in  this  country,  until  jurisdiction  was  given 
them  by  the  legislature,  and,  until  then,  the  jurisdiction  was  in  abeyance, 
or  rested  in  the  legislature.    lb. 

5.  But  when  jurisdiction  of  the  subject  is  bestowed  upon  any  tribunal,  it  is 
to  be  exercised  and  enforced  according  to  the  settled  principles  and  practice 
of  the  English  courts  having  the  jurisdiction  there,  so  far  as  applicable 
to  the  altered  condition  of  things  here,  and  not  repugnant  to  the  spirit 
of  our  constitution  and  laws;  and  it  is  not  a  mere  statutory  jurisdiction, 
where  the  power  of  the  court  is  limited  wholly  to  what  the  statute  in  terms 
authorizes.    I&. 

6.  The  settled  practice  in  the  English  ecclesiastical  courts  in  divorce  suits 
for  incurable  impotence  is,  to  require  a  medical  examination  to  ascertain  the 
truth  of  the  allegation.    lb. 

7.  Impotence  being  made  by  our  statute  a'cause  for  nullifying  a  marriage, 
and  the  legislature  having  vested  the  supreme  court  with  jurisdiction 
of  the  subject,  the  court  have  power  to  compel  the  defendant  to  submit 
to  a  medical  examination,  though  the  "statute  makes  no  provision  for 
it.  Whether  in  such  case  the  court  have  power  to  compel  the  defendant 
to  answer  interrogatories  on  oath,— quere:  its  exercise  refused  in  this  par- 
ticular case.    lb. 

8.  It  teems,  that  an  application  of  the  above  principles  would  authorize 
the  court  to  order  the  payment  of  temporary  alimony,  though  not  provided 
for  by  statute.    II. 

MARRIED  WOMAN.    See  Husband  and  Wife. 

MARSHALLING.    See  Trustee  ' Process  1, 2. 

MISTAKE.    See  Chancery  1,  2. 

MORTGAGE. 

1.  If  the  holder  of  a  promissory  note  endorse  it  to  a  third  person  and  give 
the  latter  a  mortgage  to  secure  the  payment  of  the  note,  the  mere  failure  of  the 
mortgagee  to  charge  the  endorser  upon  the  note  by  presentment  and  notice  of 
non-payment,  will  not  release  the  land  from  the*  burden  of  th%  mortgage. 
Mitchell  v.  Clark  et  al.t  104. 
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2.  To  produce  that  effect  there  must  have  been,  in  addition  to  the  failure  to 
charge  the  endorser  upon  the  note,  such  conduct  on  the  part  of  the  mortgagee 
as  would  prevent  or  hinder  the  mortgagor  from  collecting  the  note  of  the 
maker.    lb. 

3.  The  question  whether  a .  conveyance  of  land  and  the  cotemporaneous 
execution  of  a  bond  by  the  grantee  to  the  grantor  to  reconvey  upon  the  pay- 
ment of  the  consideration  of  the  deed  and  interest,  constitute  a  mortgage  or 
not,  is  one  of  fact,  in  the  solution  of  which  all  the  circumstances  of  the  case 
are  to  be  considered  as  evidence-   Rich  v.  Doanes,  125. 

4.  Such  cases  are  watched  with  jealousy  by  courts  of  equity,  and  in 
doubtful  cases  the  transaction  will  be  regarded  as  a  mortgage.  Poland,  Ch. 
J.    lb. 

5.  In  order  to  make  such  a  transaction  a  mortgage  there  must  be  a  debt  to 
be  secured  thereby.  It  seems  that  the  debt  need  not  be  in  such  form  that  it  can 
be  enforced  by  action  against  the  debtor.     Poland,  Ch.  J.    lb. 

6.  The  facts  in  the  present  case  that  no  notejor  other  evidence  of  debt  was 
executed  by  the  grantor,  and  that  the  grantee  went  into  immediate  possession 
of  the  premises,  were  held  to  be  evidence  tending  to  show  that  the  transaction 
was  not  a  mortgage,  while  on  the  other  hand,  evidence  that  the  grantor  was  in 
embarrassed  circumstances  at  the  time,  and  that  the  price  paid  for  the  convey- 
ance was  less  than  the  value  of  the  premises,  was  held  to  have  a  tendency  to 
prove  the  transaction  a  mortgage.    lb. 

7.  Under  all  the  circumstances  of  the  present  case  the  transaction  was  held 
to  be  a  sale  with  a  right  of  repurchase,  and  not  a  mortgage.    lb. 

8.  In  such  a  case,  if  the  grantor  subsequently  claims  the  transaction  to  bo 
amortgago,  the  grantee  may  maintain  a  bill  in  chancery  to  have  it  decreed  to 
be  otherwise.    lb. 

9.  The  proceeding  by  petition  in  accordance  with  the'act  of  1852,  entitled 
"an  act  to  diminish  the  expenses  of  foreclosing  mortgages  in  equity,"  (Acts 

of  1852,  No.  Y2,  p.  9,)  is  as  proper  in  disputable  as  in  undisputablo  cases  of 
foreclosure.     Wood  v.  Adams  et  al.,  300. 

10.  A  mortgagee  of  certain  lamTconveyed  another  piece  of  land, and  in  such 
conveyance  described  the  property  so  conveyed  as  subject  to  his  mortgage. 
Held,  that,  as  against  the  grantee  and  all  persons  claiming  under  him,  the 
land  conveyed  was  as  effectually  charged  with  the  Incumbrance  of  the  mort- 
gage debt,  as  if  it  had  been  expressly  mortgaged  therefor.  Sweetzer  v.  Jones, 
317. 

See  Chancery  7,  8,  9;  Homestead  5. 

MOTION  TO  DISMISS. 

A  motion  to  dismiss  an  appealed  criminal  prosecution  on  the  ground  that 
the  justice  of  the  peace  from  whose  judgment  the  appeal  was  taken,  acted  as 
attorney  for  the  state  upon  the  trial  before  himself,  was  held  to  have  been 
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properly  overruled;  first,  because  the  fact  objected  to  did  not  appear  on  the 
record ;  and  secondly,  because  the  motion  was  not  filed  till  the  respondent  had 
pleaded  not  guilty,  and  proceeded  to  trial  in  the  county  court.  State  v.  fisynet, 
665. 

NEW„  TRIAL. 

1.  Under  the  statute  requiring  a  petition  for  a  new  trial  to  be  brought  within 
two  years  next  after  the  rendition  of  the  original  judgment,  such  time  is  to  be 
computed  from  the  last  day  of  the  term  at  which  the  judgment  Is  rendered. 
Bradish  v.  State,  452. 

2.  In  petitions  for  new  trial  where  the  state  is  the  petitionee,  serrioe  of  the 
petition  should  be  made  upon  the  state's  attorney  of  the  county  in  which  the 
petition  is  pending.    lb. 

3.  It  seems,  that  if  the  petition  be  served  upon  the  attorney  who  was  counsel 
for  the  state  in  the  original  action,  the  service  will  be  sufficient.    lb. 

4.  In  a  petition  for  anew  trial,  it  is  sufficient  if  the  petition  be  sworn  to  by 
the  party  really  in  interest  as  petitioner,  though  not  the  nominal  petitioner. 
lb. 

ty.  In  a  petition  for  a  new  trial  on  the  ground  of  newly  discovered  evidence, 
it  is  not  necessary  that  the  petition  be  accompanied  by  a  certified  statement  of 
the  former  trial  given  by  the  presiding  judge,  or  by  a  recital  of  the  evidence 
given  at  such  trial.    lb. 

6.  The  petition  should  set  forth  the  history  of  the  former  trial  fully  enough 
to  show  the  applicability  and  effect  of  the  newly  discovered  evidence,  and 
a  statement  of  the  newly  discovered  evidence  itself,  to  which  must  be 
attached  the  affidavit  of  the  party  that  the  evidence  is  newly  discovered, 
and  also  the  affidavits  of  the  new  witnesses,  as  to  what  they  will  testify 
to.    16. 

See  Audita  Querela  1,  2;  Evidence  il,  12,  26;  Jury  1. 

NOTICE.    See  Attachment  1,  2;  Estoppel  4;  Guaranty  1;  Record  1, 
2;  Trustee  Process  6, 11,  12. 

OFFICER. 

1.  If,  after  an  officer  has  levied  an  execution  upon  personal  property,  and 
advertised  it  for  sale,  but  before  he  has  sold  it,  the  property  be  taken  out  of 
his  hands  by  replevin,  and  the  officer  thereupon  returns  the  execution  unsat- 
isfied, stating  in  his  return  the  facts  In  relation  to  the  replevin  of  the  property, 
he  is  entitled  to  his  fees  for  travel  and  for  poundage,  and  may  recover  the 
same  of  the  execution  creditor  in  an  action  of  book  account.  Baldwin  v. 
Shaw,  273. 

2.  The  fact  that,  in  such  case,  the  levying  officer  is  a  sheriff,  and  that  the 
writ  of  replevin  is  served  upon  him  by  one  of  his  own  deputies,  and  that  such 
deputy  Is  guilty  of  official  negligence,  in  not  returning  the  replevin  writ  or 
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bond  into  court,  furnishes  no  defence,  in  the  nature  of  failure  of  considera- 
tion, to  the  sheriff's  action  for  his  fees  on  the  levy  of  the  execution.  The 
remedy  against  the  sheriff  for  his  deputy's  neglect  must  be  enforced  by  an 
action  ex  delicto.    Jo. 

3,.  An  officer,  who  had  made  an  attachment  of  bank  bills,  refused  to  return 
them  to  the  owner  upon  the  dissolution  of  the  attachment,  unless  the  owner 
would  agree  that  he  might  retain  a  part  of  them,  as  a  pretended  reward  for 
the  finding  of  them  by  the  officer.  Held,  that  such  agreement  was  compul- 
sory upon  the  debtor  and  not  binding,  and  that  he  might  recover  the  money 
so  retained,  or,  upon  evidence  that  he  elected  to  avoid  the  agreement,  it 
might  be  attached  in  a  suit  against  him  by  trusteeing  the  officer.  Lovejop  4r 
Co.  v.  Lee  and  Trustee.  430. 

4.  Quere,  whether  it  could  not  be  so  attached  without  any  such  evidence? 
lb. 

See  Abatement;  Attachment  3,  4,  6;  Freeman;  School  District  1,  2, 
3, 4;  Service  or  Process  3, 4,  5;  Trustee  pROCEsa  8,  9, 10. 

OFFICE-HOLDER. 

It  is  not  a  requisite  qualification  of  a  voter  or  office-holder  in  a  town  or  school 
district,  that  he  be  a  freeman.     Woodcock  v.  Bolster,  032. 

PARENT  AND  CHILD. 

The  plaintiff  hired  out  his  minor  son  to  the  defendant,  and,  while  he  was  at 
work  for  the  defendant,  the  plaintiff  remarked  to  the  defendant  that  he  (the 
plaintiff)  should  let  his  son  have  half  his  wages.  Held,  that  these  facts  did 
not  constitute  any  implied  authority  from  the  plaintiff  to  the  defendant  to 
pay  the  amount  of  the  boy's  wages  to  the  boy  himself.  Winn  v.  Sprague, 
243. 

PARTNERSHIP. 

1.  If  land  be  bought  with  partnership  money,  and  used  for  the  partnership 
benefit,  and  the  deed  be  taken  to  the  partners  jointly,  it  will  be  treated  as  part- 
nership propertv,thoitgh  the  grantees  are  not  described  in  the  deed  as  partners, 
Willis,  Adm'r,  v.  Freeman  et  ale.,  44. 

2.  A  creditor  of  one  member  of  a  partnership  can  not  attach  and  hold  the 
interest  of  such  partner  in  any  article  of  the  partnership  property,  unless 
enough  is  left  to  satisfy  the  creditors  of  the  firm,  and  if  the  partnership  be' 
insolvent,  the  partnership  creditors  have  a  right  to  have  the  partnership  pro" 
perty  applied  to  the  payment  of  their  debts,    lb. 

3.  Bat  if,  at  the  time  of  the  attachment  of  the  individual  partner's  interest 
la  the  property,  the  firm  is  not  insolvent,  their  subsequent  insolvency,  even 
before  judgment  is  obtained  against  the  individual  partner,  will  furnith  no 
ground  for  preferring  partnership  debts  to  the  lien  acquired  by  such  attach- 
ment.   16. 
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4.  The  orator  and  defendant  being  partners,  land  was  purchased  for  the 
partnership  use,  and  with  the  expectation  that  it  would  be  paid  for  by  the 
firm,  but,  without  the  orator's  knowledge,  the  defendant  took  the  conveyance 
to  himself  alone,  and  gave  his  note  for  the  price,  which,  however,  was  paid 
by  him  out  of  the  partnership  funds.  Immediately  upon  the  conveyance,  the 
firm  took  possession  of  the  land,  and  regarded  and  used  it  as  partnership 
property  for  twenty-six  years.  Held,  that  the  defendant  held  the  title  only  as 
trustee  for  the  firm,  and  he  was  decreed  to  so  convey  the  land  as  to  vest  the 
title  in  the"  same  manner  as  if  it  had  been  originally  conveyed  to  the  firm. 
Dewey  v.  Dewey,  555. 

See  Guaranty  2. 

PAUPER. 

1.  It  is  not  requisite  to  the  validity  of  an  order  of  removal  of  a  pauper, 
and  its  binding  force  upon  the  town  to  which  the  removal  is  ordered  to  be 
made,  that  there  be  an  actual  removal  of  tho  pauper  under  such  order. 
Poultney  v.  Sandgate,  146. 

2.  It  Is  a  sufficient  service  of  a  notice  of  an  order  of  removal  if  a  certified 
copy  of  the  same  be  left  by  an  officer  at  the  house  of  the  usual  abode  of  the 
overseer  of  the  town  to  which  the  removal  is  ordered  to  be  made,with  a  person 
of  sufficient  discretion  then  resident  therein,  even  though  the  overseer  never 
receives  such  copy,  nor  getsjany  actual  notice  of  the  proceeding.    26. 

3.  The  notice  of  the  order  of  removal  may  be  served  upon  the  town  to  which 
the  removal  is  ordered  before  the  day  fixed  for  the  removal.    lb. 

4.  A  valid  order  of  removal  of  which  notice  is  legally  served  on  the  town 
to  which  the  removal  is  ordered,  and  from  which  no  appeal  is  taken,  is  conclu- 
sive both  as  to  the  settlement  of  the  pauper  at  the  date  of  the  order,  and  also 
as  to  all  other  facts  necessary  to  uphold  the  order.    lb. 

5.  A  pauper  who  had  a  legal  settlement  in  the  town  of  Somerset  and  who 
was,  at  the  time  of  the  annexation  of  j  one  part  of  that  town  to  Wilmington 
and  another  part  to  Stratton,  maintained  as  a  pauper  by  Somerset,  and  hired 
to  be  kept  as  such  in  the  town  of  Wardsboro,  was  held  to  be  an  absent  person 
within  the  meaning  of  the  9th  clause  of  the  1st  section  of  the  17th  chapter 
Compiled  Statutes,  (General  Statutes,  p.  132.)     Wilmington  v.  Somerset,  232. 

6.  Such  pauper's  settlement  was  held  to  bo  in  Wilmington  after  such 
annexation,  because  her  "  last  dwelling  place  or  home  "  in  Somerset  before 
becoming  a  pauper  of  that  town,  was  in  that  part  of  Somerset  which  was 
annexed  to  Wilmington,  notwithstanding,  after  she  became  a  pauper  she  was 
not  kept  in  that  portion  of  the  town,butfor  a  while  in  another  part  of  Somerset, 
and  afterwards  in  Wardsboro.    I?/. 

7.  A  pauper,  while  supported  as  such,  has  no  "  home  or  dwelling  place" 
within  the  meaning  of  the  statute,  (Comp.  Stat,  chapter  17,  section  1,  clause 
9.)    lb. 

See  Intoxication. 
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PAYMENT. 


If  one,  owing  two  debts,  overpay  one  of  them,  and  there  is  any  testimony 
tending  to  show  that  the  parties  mutually  expected  such  overpayment  to  apply 
upon  the  other  debt.  It  is  error  for  the  court,  in  an  action  upon  the  latter  debt; 
(no  plea  of  set  off  being  filed,)  to  instruct  the  jury  that  such  overpayment  can 
not  be  regarded  as  a  payment  upon  the  debt  in  suit,  butican  only  be  treated  as 
the  basis  of  an  independent  action  to  recover  it  back,  or  of  a  plea  of  set  off. 
Lapham  v.  KeUy,  19*. 

Jb«  A.OOORS>  AND  SATISFACTION ;  CONTRACT  7;  FRAUDULENT  AqBMKMWKT, 
CONFBTAXCB  OE  JUDGMENT  1. 

PENAL  ACTION.    See  Fraudulent  Agreement,  Conveyance  or  Judg- 
ment %  3,  4, 5, 6,  7,  8;  Judgment  4;  Pound  1, 3, 4, 5. 

PETITION.    See  Audita  Querela  1,  2;  Mortgage  9;  New  Trial  1,  2,  8, 

4,5,6. 

PLEADING.    See  Corporation  3;  Motion  to  Dismiss;   Practice  2; 
School  1;  Variance. 

POUND. 

1.  In  an  action  by  an  impounder  to  recover  the  penalty  prescribed  by  sec. 
10,  chap.  92,  Comp.  Stat.,  (Gen.  Stat.  chap.  100,  sec.  10,)  against  the  owner  of 
the  animal  impounded,  for  not  redeeming  or  replevying  the  beast,  full  proof 
must  be  made  by  the  plaintiff,  as  in  a  criminal  action.  Therefore,  where  the 
question  of  the  legality  of  the  notice  of  the  impounding  by  the  impounder 
to  the  owner  of  the  beast  was  in  issue  in  such  a  penal  action,  held,  that  a 
judgment  In  favor  ef  the  impounder  in  an  action  of  trover  against  him  by 
the  owner  of  the  animal  for  illegally  impounding  it,  which  involved  the  suffir 
ciency  of  such  notice,  was  not  admissible  even  as  prima  fade  evidence  of  the 
■legality  of  the  notice.    Biker  v.  Hooper,  457. 

2.  When  there  is  not  a  sufficient  pound  ia  a  town,  one  may  impound  in  an 
inclosure  of  another  person,  as  well  as  in  his  own.    Id. 

3.  If,  in  a  town  where  there  is  not  a  sufficient  pound,  one  impounds  an  anir 
mal  in  the  barn  of  the  public  pound -keeper,  and  does  this  because  he  is 
pound-keeper,  and  the  latter  consents  to  receive  and  keep  the  animal  as  public 
pound-keeper,  the  action  for  the  penalty  and  the  expenses  of  keeping  the 
animal,  provided  by  sec.  10,  ch.  92,  Comp.  Stat.,  must  be  brought  by  the 
pound-keeper,  and  not  the  impounder.    lb, 

4.  Such  forfeiture  does  not  include  the  expenses  of  keeping  tine  animal, 
while  impounded.  They  are  separate  and  distinct  matters,  but  they  may  be 
both  recovered  in  one  action.    lb, 

5.  The  claim  for  such  forfeiture  is  not  barred  In  nine  months.    15, 

POUND-KEEPER.    See  Pound. 
46 
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PRACTICE* 

1.  Where  the  defendant  it  the  excepting  party,  and  the  plaintiff  fails  n> 
appear, in  the  supreme  court,  the  court. will  not  treat  the  plaintiff  as inuring 
become  nonsuit*  hot  wiU  .hear  the  defendant  ear  parte  anon  his-  exceptional. 
lFm»  7.  Sprttgw,  243. 

2. ,  Under  a  rule  of  court  that  in  actions  on  a  written  instrument  the  plaintiff 
shall  not  be  required  to  prove  its  execution  by  the  defendant,  unless  the  latter 
shall  have  filed  a  notice  that  he  shall  deny  such  execution,  held,  that  the 
omission  to;  file-  such  a  notice  did  not  bar  the  defendant  from  proving  tha* 
after  he  had  executed  the  instrument  it  had  been  altered  in  a  material  respect. 
Bigetow  fr  Hoagland  v.  Stilphens,  521. 

&e  Arbitration  A?fP  Award;  Cqapcbrt  4,  5;  Exceptions  1,2;  Intoxi- 
cating Liquor  3;  Jury  1,  2;  Mortgage  9;  New  Trial  4,  5,6. 

PRESUMPTION  OF  INNOCENCE. 

If  in  a  civil  action  a  question  arises,  .the  determination  of  which  involves  the 
establishment  of  the  fact  that  either  party  has  been  guilty  of  a  criminal  act, 
*  the  other  party,  in  order  to  obtain  a  determination  of  such  question  in  his 
favor,  must  overcome  by  a  fair  balance  of  testimony,  not  only  the  evidence 
introduced  by  the  party  so  charged,  but  also  the  legal  presumption  of  inno- 
cence which  exists  in  every  case.    Bradith  v.  JBttst,  326. 

PRINCIPAL  ANt*  AGENT. 

1.  Though  In  certain  cases  of  long  continued  agency,  notice  of  the  revo- 
cation  thereof  is  necessary  to  prevent  the  principal  from  being  liable  for  the 
nets  of  the  agent  after  his  agency  has  been  revolted,  to  those  who  contract 
with  him  in  good  faith'  upon  the  credit  of  his  principal,  yet  this  rule  does 
not  apply  to  cases  where  the  agent  had  only  a  special  authority  to  do  a  * 
particular  act  or  make  a  particular  contract.  Waits  t.  Kavanagh  and  Trus- 
tee, 34. 

%  A  hired  man 'upon  a  farm  who  has  had  authority  to  lend  the  tools 
and  personal  property  used  on  the  farm,  does  not  retain  that  authority, 
even  so  far  as  relates  to  his  master,  after  the  tools  and  property  have  been 
attached)  and  While  they  remain  in  the  custody  of  the  officer.  BrigQs  v.  T<ay- 
tr,  57. 

3.  The  implied  authority  arising  from  general  employment  continues 
even  after  the  agency  has  in  reality  ceased,  as  regards  parties  who  have 
before  given,  and  continue  to  give,  credit  to  it,  and  who  have  not  actually 
received,  and  can  not  be  presumed  to  have  had,  notice  of  the  change.    Tier  v. 

See  Alteration  of  Instrument  3;  Trustee  Progs**  14, 

PRINCIPAL  AND  SURETY. 

1.  The  request  by  a  surety  on  a  debt  to  the  creditor  to  commence  suit 
thereon,and  secure  the  debt  upon  the  principal's  property,  does  not  impose  the 
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obligation  tipon  the  creditor  to  comply  with  the  requestor  to  make  good  to  the 
surety  the  amount  that  might  hare  been  secured  by  such  ah  attachment 
Bickok  v.  F.  &  M.  UdwJfc  et  a*.,  476. 

2.  Neither  do  the  facts  that  the  surety  resides  out  of  the  state,  and  is  embar- 
rassed and  unable  to  pay  the  debt,that  the  bankruptcy  of  the  principal  Is  immi- 
nent, and  that  his  personal  property  is  known  and  easily  attachable,  that 
It  can  be  attached  without  expense  to  the  creditor,  and  that  the  surety's 
counsel  is  ready  to  see  that  the  attachment  is  faithfully  made,  alter  the  rule 
of  law  in  this  respect,  nor  afford  the  surety  any  ground  of  relief  against 
the  creditor  fox  not  complying  with  his  request  to  sue  the  principal,  or  to 
Attach  his  property  upon  a  suit,  already  commenced,  the  service  of- the  writ 
in  which  is  not  completed.    26. 

8.  An  assurance  given  by  the  payee  of  a  promissory  note  to  a  Surety  thereon, 
at  the  time  of  its  delivery,  without  which  assurance  the  surety  would  not  have 
signed  the  note,  that  if  not  paid  at  maturity  the  payee  would  Immediately 
proceed  Co  collect  it  out  of  the  principal,  accompanied  by  the  fact  that  the 
payee  suffered  the  note  to  remain  unpaid  for  more  than  a  year  after  its' 
maturity  without  taking  any  steps  to  collect  it,  or  notifying  the  surety  of  its 
non-payment,  until  after  the  failure  of  the  principal,  notwithstanding  it 
might  during  that  time  have  been  collected  of  the  principal,  and  the  further 
tact  that  the  principal  felled  on  this  assurance,  and  In  consequence  thereof1 
omitted  to  take  measures  to  Secure  himself,  constitutes  an  equitable  estoppel 
against  the  enforcement  of  the  note  against  the  surety,  and  relief  will  be' 
granted  him  in  that  respect  by  a  court  of  equity.  .16.      . 

4.  Held,  that  the  proof  in  this  case  did  not  establish  the  fact  that  any  such 
assurance  was  given.    16. 

5.  A  promissory  note  Is  not  void  as  to  a  surety,  on  the  ground  that,  without 
his  knowledge,  at  the  time  of  the  delivery  of  the  note  the  principal  agreed 
to  pay,  and  afterwards  did  pay,  the  holder  an  illegal  rate  of  interest  thereon. 
Davis  v.  Convent  et  a/.,  503. 

See  Chawoert  7, 8>  9;  Consideration  13, 14;  Promibsobt  Notb  1>  2, 4. 
PROBATE  COURT.    See  Gua&ma*. 

PROCESS. 

The  signature  of  the  authority  Issuing  a  writ  merely  to  the  minute  of 
recognizance  at  the  foot  of  the  writ,  is  not  a  sufficient  signature  of  the  writ; 
and  for  such  a  defect  the  writ  will  on  motion  be  dismissed.  Andna  t»  Car* 
roll,  102. 

See  Servicb  of  Process.  "' 

Promissory  note. 

1 .  A  note  .made  payable  t:>  a  bank,  and  executed  for  the  purpose  of  raising 
money,  may  be  taken  by  any  person  Advancing  money  upon  it,  and  held  by 
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him  as  a  valid  instrument  against  the  makers,  both  principal  and  sureties, 
enforceable  by  suit  in  the  name  of  the  bank.  Bank  of  Newbury  v.  Richards  et 
al.,  281. 

2.  So  far  as  regards  the  liability  of  the  sureties,  there  is  no  greater  legal 
obligation  upon  the  person  taking  and  holding,  in  good  faith,  such  note  under 
such  circumstances,  to  have  it  at  the  bank,  to  which  it  is  by  its  terms  paya- 
ble, at  its  maturity  or  a  reasonable  time  thereafter,  or  to  notify  the  sureties 
that  he  holds  the  note,  than  rests  upon  the  holders  of  promissoiy  notes  gen- 
erally.    lb. 

3.  A  promissory  note,  whether  negotiable  or  not,  which  does  not  specify 
any  place  of  payment  in  terms,  is]  in  general  payable  wherever  the  person' 
lawfully  holding  it,  is.    lb. 

4.  Beyond  the  obligation  of  the  holder  of  a  promissory  note  not  to  contract 
with  the  principal  for  delay  in  enforcing  payment,  for  a  definite  period,  on 
sufficient  consideration,  the  only  rule  of  law  prescribing  duties  to  the  holder  of 
the  note,  in  reference  to  sureties,  is  the  general  one  of  good  faith  and  fair 
dealing.    lb. 

-  6.  The  maker  of  a  negotiable  promissory  notey  which  has  been  indorsed  in 
blank  by  the  payee,  may  rightfully  pay  it  to,  or  settle  it  with,  any  person 
holding  the  same,  provided  he  acts  in  good  faith,  and  there  is  nothing  in  the 
circumstances  tending  to  cause  suspicion  that  the  holder  is  not  the  rightful 
owner.    Ellsworth  v.  Fogg  fr  Harvey,  355. 

See  Accord  and  Satisfaction;  Alteration  of  Instrument  1,2,3; 
Chancery  7,  8,9;  Consideration  11,  12,  13,  14;  Fraud  7,  9, 10, 11 ; 
Mortgage  1, 2;  Practice  2;  Principal  and  Surety  1,2, 3, 4,  fi;  Trus- 
tee Process  11, 12. 

PUBLIC  LANDS,  DIVISION  OF  RENTS  OF.    See  Selectmen  1,  2,  8. 

RAILROAD. 

A  railroad  corporation,  being  obliged  by  their  charter  to  fence  their  road,  for 
the  purpose  of  constructing  a  permanent  fence  along  their  track  through 
the  orator's  meadow  land,  which  was  liable  to  be  overflowed,  commenced 
to  plant  willow  trees  on  each  side  of  their  track  upon  the  land  used  by  them 
for  railroad  purposes,  and  within  three  feet  of  the  orator's  line,  with  the 
expectation  that  they  would  grow,  and  be  used  to  attach  boards  to,  thus 
making  a  fence,  which,  in  the  judgment  of  the  officers  of  the  corporation, 
would  be  more  permanent,  serviceable  and  economical,  than  one  constructed 
in  any  other  manner.  It  having  been  proved  that  such  trees,  by  growing 
and  spreading  their  roots  into,  and  their  branches  over,  the  orator's  land 
would  be  a  serious  injury  thereto,  and  that  there  was  no  controlling  neces- 
sity for  the  construction  of  a  fence  in  that  particular  manner,  it  was  held, 
that  the  corporation  might  properly  be  enjoined,  by  a  court  of  chancery, 
from  plan  ting  such  trees.  Brock  v.  Connecticut  and  Passumpric  River*  R.  R. 
Co.,  273. 

8m  Carrier  1,  2,  3,  4,  6, 6;  Corforation  1, 2, 3, 4,  6, 9,  T,  8;  Evidence 

27,2a 
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RECEIPT.    See  Wilful  and  MaLictottb  Act  oh  Neglect,  Certificate 

op,  3. 

RECOGNIZANCE.    See  Judgment  2;  Jurisdiction  3. 

RECORD. 

1.  The  record  of  a  deed  in  one  town  conveying  land  in  such  town  is  not 
of  itself  constructive  notice  of  the  conveyance  by  the  same  deed  of  land  lying 
in  another  town.    Perrin  v.  Beedt,  2. 

2.  Bat  if  one  sees  such  record,  and  reads  it  and  has  such  knowledge  of  the 
premises  as  to  know  from  the  description  that  the  land  in  the  other  town  was 
conveyed  by  the  deed  so  recorded,  this  constitutes  notice  of  the  conveyance  of 
the  land  in  such  other  town.    lb. 

REPLEVIN. 

1.  In  the  first  clause  of  section  14,  chapter  33,  Com  p.  Stat.,  (Gen.  Stat,  p* 
330,  section  13,)  providing  that  the  action  of  replevin  may  be  maintained 
for  goods  unlawfully  taken  or  retained  from  the  owner  thereof,  the  term 
"  goods  "  includes  both  animate  and  Inanimate,  movable  property.  Eddy  v. 
Dams,  247. 

2.  Replevin  by  a  debtor  of  his  goods'when  attached  by  a  creditor,  is  not  an 
adversary  writ,  and  the  writ  is  not  to  be  entered  in  court  upon  the  docket  as 
in  ordinary  cases.  It  is  only  an  appendage  to  the  original  action,  and  all  pro- 
ceedings in  reference  to  it  must  be  had  as  a  part  of  the  original  action.  Green 
v.  Hoiden,  315. 

3.  An  action  of  replevin  was  brought  in  a  county  where  one  of  the  parties 
resided,  but  not  the  county  where  the  property  replevied  was  detained,  and 
for  this  reason  the  action  was  dismissed  on  motion.  Held,  that  notwith- 
standing this  disposition  of  the  cause,  the  court  had  jurisdiction,  and  it 
Was  their  duty,  to  render  a  judgment  for  a  return  to  the  defendant  of  the 
property  replevied,  without  any  proof  of  his  right  to  have  the  property 
restored,  and  without  any  formal  plea  or  avowry  by  the  defendant;  and 
that  the  plaintiff  had  no  right  to  contest  such  a  judgment  on  the  ground 
that  he  owned  the  property.    Collamer  v.  Page  et  al.,  397. 

4.  But  a  judgment  for  a  return  of  the  property,  under  such  circumstances, 
is  not  conclusive  of  the  right  of  ownership  of  the  defendant  thereto.  That 
question  may  be  tried  in  another  action.    lb. 

5.  But  after  a  dismissal  of  the  action  for  some  Ground  not  relating  to  the 
merits  of  the  case,  the  defendant  is  not  entitled  to  have  his  right  to  damages  for 
the  taking  and  detaining,  or  improper  use  of  the  property  replevied,  tried  or 
adjudicated.    lb. 

RESCISION  OF  CONTRACT.    See  Consideration  12;  Fraud  5,  8. 

RESERVATION.    See  Deed. 

RES  6ESTA.    See  Fraudulent  Agreement,  &c,  4. 
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SAUK. 

1.  If  the  owner  of  personal  property,  which  it  In  the  hands  of  a  third  per- 
son, propose  to  sell  it  to  another  at  a  certain  price,  :to  be  applied  upon  the 
vendor's  indebtedness  to  the  purchaser,  it  being  understood  that  the  adjust- 
ment of  their  accounts  shall  be  made  at  some  future  time,  and  this  proposition 
is  accepted  by  the  other  party,  and  it  Is  agreed  between  them  that  the  person 
in  possession  shall  be  notified  of  the  trad*,  the  ownership  of  the  property  as 
between  the  vendor  and  purchaser,  passes  by  the  bargain.  Woolep  v.  JBdun, 
414. 

2.  But  as  to  the  vendor's  creditors,  the  property  will  still  be  liable  to  be 
attached  as  belonging  to  him,  until  the  party  In  possession  is  notified  by  the 
purchaser  of  the  sale,  and,  in  some  cases,  has  been  requested  by  him  to  keep 
the  property  for  him.    Jo. 

3.  It  seems,  that  when  property  is  sold  while  in  the  possession  of  a  third 
person,  a  request  by  toe  purchaser  to  the  bailee,  to  bold  it  for  him,  is  necessary 
to  perfect  the  sale  as  to  the  creditors  of  the  vendor,  only  when  the  party  in 
possession  is  a  naked  bailee,  with  no  right  of  retention  of  the  property. 
Poland,  Ch.  J.    lb. 

4.  One  does  not  stand  in  a  position  to  assert  the  peculiar  rights  of  a  creditor 
of  a  vendor  to  attach  personal  property  sold  without  a  change  of  possession, 
who  commences  a  suit  against  the  vendor  and  attaches  the  property  in  que** 
tion,  but  afterwards  abandons  his  attachment  and  suffers  the  property  to  go 
fnto  the  possession  of  the  vendor,  who  then  sells  it  and  pays  the  attaching 
party's  claim  from  the  proceeds.    lb. 

See  Contract  8, 9, 10;  False  Representations;  Wa&rakty  2. 
SCHOOL. 

1.  In  an  action  to  recover  for  the  breach  by  a  school  district  of  their  co  n- 
tract  of  employment  of  a  school  teacher,  it  is  not  necessary  to  aver  in  the 
declaration  that  the  plaintiff  had  procured  from  the  town  superintendent  a 
certificate  of  qualification,  as  required  by  see.  12,  chap.  20,  Comp.  Stat.  Doya* 
v.  School  District,  520. 

2.  The  certificate  of  qualification,  which  teachers  of  common  schools  are 
reqiired  to  obtain  from  the  town  superintendent,  need  not  contain  any  state- 
ment in  respect  td  good  moral  character.    Crosby  v.  School  District,  623. 

3.  A  teacher  of  a  common  school  does  not  forfeit  his  wages  hy  reason  of 
his  neglect  to  answer  the  inquiries  to  teachers  contained  in  tLe  school  register^ 
and  to  certify  to  the  correctness  of  his  record  of  the  daily  attendance  of  the 
scholars.    Jo. 
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4.  But  if,  ill  consequence  of  such  neglect,  the  school  district  loses  a 
portion  of  the  public  money,  the  teacher  must  make  good  such  loss  to  the 
district.    lb. 

SCHOOL  DISTRICT. 

1.  The  officers  of  a'scfcool  district  do  not  become  vacant  merely  by  the  neg- 
lect of  the  district  to  maintain  a  school  as  required  by  No.  32  of  the  acts  of  1859, 
and  No.  4  of  the  acts  of  I860,  (see  General  Statutes,  chap.  22,  sec.  40.)  Such 
neglect  merely  furnishes  a  reason  for  vacating  the  offices,  and  they  do  n  ->t 
become  vacant  until  the  selectmen  have  made  new  appointments*  Woodcock 
v.  Bolster,  632. 

2.  If  a  clerk  of  a  school  district,  who  has  been  irregularly  elected,  acts  as 
clerk  de  facto,  and,  as  such,  regularly  calls  an  annnal  meeting  of  the  district,  the 
irregularity  of  his  election  will  not  affect  the  validity  of  the  election  of  the 
officers  regularly  elected  at  such  meeting.    lb. 

3.  If  one  be  elected  sole  prudential  committee  of  a  school  district  who  is  by 
law  ineligible,  his  assessment  of  a  tax  voted  by  the  district  will  be  invalid, 
lb. 

4.  It  is  not  a  requisite  qualification  of  a  voter 'or  'office-Trolderin  « town  of 
school  district,  that  he  be  a  freeman.    lb.  pt". 

SCIRE  FACIAS.    See  Bail  on  Means  PboOess  1, 2, 3;  JuboifSNY  2. 
SELECTMEN. 

1 .  The  selectmen  of  a  town  fn  making  division  among  the  different  religious 
societies  of  the  rents  of  lands  granted  to  the*use  of  the  ministry,  as  provided 
by  sec.  5,  chap.  89  of  the  Compiled  Statutes,  (Gen.  Stat.  chap.  97,  sec.  5,)  do 
not  act  in  a  ministerial  but  in  a  judicial  capacity;  and  therefore  are  not  liable 
for  an  erroneous»dl  vision  of  such  rents,  provided  in  making  It  they  act  in  good 
faith  and  with  reasonable  care  and  diligence,  even  though  such  error  arose 
from  improperly  admitting  or  excluding  evidence  upon  the  matter  in  question. 
ifniversalist  Socie'y  v<  Leach,,  106. 

2.  Neither  the  schedule  of  members  of  a  religious  society,  as  furnished  "by 
its  clerk,  nor  its  records,?are  conclusive  evidence  on  the  matter  of  such  division 
by  the  selectmen,  as  to  who  are  its  members.    lb. 

3.  When  the  selectmen  have  determined  the  amount  of  such  rents  to  which 
a  religions  society  Is  entitled,  the  proffer  to  the  society  of  an  order  on  the  town 
treasurer  for  the  money  is  a  sufficient  discharge  of  theiremalnder  of  their  duty 
in  the  matter.    Jb.    . 

See  TatSTEE  Phocbbs  13. 

SERVICE  OF  PROCESS. 

1.   Aaobpcenaibr  a  witnesa  may  be  directed  to  an  indifferent  person  to 
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serve  and  return,  and,  if  toned  by  a  justice  of  the  peace,  an  authorisation 
endorsed  upon  the  precept  by  the  justice  is  not  necessary.  Smith  y.  Wilbur, 
133. 

2.  An  indifferent  person  serving  a  subpoena  is  entitled  to  full  fees  therefor. 
lb. 

3.  The  service  of  process  by  an  officer  of  this  state  by  leaving  a  copy  thereof 
in  another  state,  is  Invalid;  and  notice  so  given  may  be  entirely  disregarded. 
Davit  v.  Richmond,  419. 

4.  If  an  officer's  return  of  the  service  of  process  is  headed  with  the  name  of 
the  state  and  a  particular  county,  the  various  acts  of  service  which  his  return 
sets  forth,  unless  specifically  mentioned  as  performed  elsewhere,  will  be  con- 
strued a*  alleged  to  have  been  performed  In  the  county  named  at  the  head  of 
the  return.    lb. 

5.  Therefore,  where  a  return,  headed  with  the  name  of  this  state  and  one  of 
its  counties,  stated  that  a  copy  of  a  petition  of  foreclosure  was  left  with  D., 
one  of  the  defendants  in  the  process,  and  no  place  was  specified  where  such 
process  was  left  with  D.,  and  in  fact  it  was  delivered  to  him  by  the  defen- 
dant, a  Vermont  sheriff,  in  the  state  of  New  Hampshire,  and  D.  did  not 
appear  in  the  cause,  and  a  decree  of  foreclosure  was  taken  against  him, 
without  any  continuance  of  the  cause,  and  a  short  time  fixed  for  redemp- 
tion, upon  the  expiration  of  which  without  payment,  the  tenant  of  D.,  then 
in  possession  of  the  premises,  was  ousted  by  virtue  of  the  decree;  kdd, 
that  D.  could  maintain  an  action  against  the  sheriff  for  making  a  false 
return.    lb. 

Set  New  Tbial  2,  3;  Pauper  ?,  3. 

SETTLEMENT  OF  ESTATES.    See  Estates  or  Deceased  Pbbsoms. 

SHERIFF.    See  Judovbkt  2;  Office*  2. 

SLANDER. 

1.  In  an  action  of  slander  for  imputing  a  crime,  the  defendant  may  give  in 
evidence  under  the  general  issue,  in  mitigation  of  damages,  such  facts  as  tend 
to  show  that  at  the  time  of  speaking  the  words  he  believed  they  were  true  and 
that  he  spoke  them  in  good  faith.  But  such  facts  are  net  admissible  for  that 
purpose  under  such  plea,  if  they  amount  to  proof  of  the  actual  truth  of  the 
words  charged.    Hutchinson  v.  Wheder,  330. 

2.  In  an  action  of  slander  for  charging  the  plaintiff  with  poisoning  the 
defendant's  cow,  held,  that  under. the  general  issue  it  was  competent  for  the 
defendant  to  show  in  mitigation  of  damages,  as  tending  to  prove  his  belief  in 
the  truth  of  the  words  charged,  that  his  cow  had  been  poisoned;  that  for 
some  time  previous  to  the  loss  of  the  cow,  there  had  been  a  bitter  hostile  feel- 
ing on  the  part  of  the  plaintiff  towards  the  defendant,  that  the  defendant  hav- 
ing at  a  former  period  poisoned  the  plaintiff's  dog,  the  plaintiff  had  several 
times  threatened  to  pay  the  defendant  in  his  own  coin;  that  the  defendant  had 
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Attempted  to  instigate  a  malicious  prosecution  against  the  plaintiff ;  and  that 
shortly  before  the  plaintiff's  cow  was  poisoned,  a  new  qaanel  bad  broken  esjft 
between  the  parties.   Jb. 

SOLDIER.    See  Bail  on  Mesne  Pbocbss  2,  3. 

STATE.    See  New  Tbial  2,  8. 

STATE'S  ATTORNEY.    See  New  Trial  2. 

sTOBPCENA.    See  6brticb  on  Process  1,  S. 

SURETY.    See  Pbincitai.  and  Subbtt. 

SUNDAY.    fifes  Illegal  Contract. 

SUPREME  COURT.  See  Criminal  Law  4;  Exceptions  2;  Intoxicating 
Liquor  3;  Marriaob  5, 7, 8;  Practice  1 ;  Wilful  and  Malicious  Act 
ob  Neglect,  Csbntnicatsi  <w,  1, 6. 

TAX. 

1.  A  tax  collector  who  has  distrained  property  for  the  payment  of  a  tax, 
may  post  such  property  for  sale  before  the  expiration  of  four  days  from  the 
time  of  taking  the  property,  provided  the  day  fixed  for  the  sale  is  six  days  from 
the  expiration  of  the  four  days  allowed  the  owner  to  redeem  the  property. 
Hmriman  v.  School  District,  311. 

2.  The  erroneous  declaration  of  a  tax-collector  at  the  sale  of  property  dis- 
trained for  taxes,  that  he  has  sold  enough  property  to  satisfy  the  tax  and 
costs,  and  that  he  shall  seH  no  more,  does  not  parent  him  from  legally  pro- 
ceeding, on  the  same  occasion  and  without  any  adjournment  of  the  sale,  to 
sell  sufficient  property  to  meet  the  tax  and  costs.    Woodcock  v.  Bolster,  032. 

See  School  District  8;  Town  I. 

TENDER  OF  AMENDS. 

1.  The  party  to  whom  a  tender  of  amends  and  the  accrued  costs  is  made,  is 
entitled  to  be  tendered  the  travel  and  attendance  fees  of  a  witness  whom  be  has 
in  good  faith  subpoenaed  to  attend  an  approaching  trial  of  the  cause,  provided 
there  is  not  sufficient  time  before  the  trial  by  reasonable  diligence  to  notify 
the  witness  not  to  attend,  even  though  at  the  time  of  the  tender  no  fees  have 
toon  paid  so  the  witness.    Smith  v.  Wilbur,  133. 

%  Qua*,  whether  the  non-attendance  of  the  witness  at  the  time  appolntei 
far  the  trial  renders  the  rale  otherwise.    Jo. 

3.  The  party  to  whom  the  tender  is  made  is  not  bound  to  inform  die  other 
party  that  he  has  summoned  such  witness,  if  no  inquiry  is  made  of  Ma  in 

>ttetfam  or  the  aaeensNOf  hto  costs.    A. 

47 
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4.  A  tender  of  amends  and  the  accrued  co*ts  under  the  net  of  1S5i\  (f.cn. 
Slat.,  elinp.  25,  see.  44.)  is  not  ihc  subject  of  n  plcn  in  bar,  nor  a  innticr  to  lie 
tried  by  the  jury.  Its  effect  is  only  upon  the  costs  of  the  action,  and  that  rests 
wholly  in  the  discretion  of  the  court.    lb. 

TOOLS.    See  Attachment  7. 

TOWN. 

1 .  The  measure  of  damages  In  an  action  against  a  town  by  the  purchaser 
of  land  sold  by  the  constable  for  taxes,  to  recover  lor  the  constable's  neglect 
in  Ills  proceedings,  in  consequence  of  which  no  valid  title  was  conveyed  by  hit 
deed,  is  the  amount  of  money  paid  by  the  purchaser  for  the  deed,  with  interest. 
Saulteriv.  Victory,  351. 

2.  It  is  not  a  requisite  qualification  of  a  voter  or  office-holder  in  a  town  or 
school  district,  that  he.be  a  freeman.     Woodcock  v.  Bolster,  639. 

Sec  Intoxication;  Trustee  Process  13. 

TOWN  TREASURER.    See  Trustee  Process  13. 

TROVER. 

1.  G.  executed  two  notes,  and  a  mortgage  to  secure  the  same,  to  E.  k  H., 
who  transferred  the  notes  and  delivered  the  mortgage  deed  to  tbe  defendant. 
The  defendant  afterwards,  but  before  any  written  assignment  of  the  mort- 
gage had  been  made  to  him  bv  K.  &  II.,  sold  and  transferred  the  notes  to 
tho  plaintiff,  and  agreed  to  get  the-  mortgage  deed,  (which  was  then  in  the 
hands  of  another  person,  but  subject  to  the  defendant's  order  at  anv  time,) 
and  deliver  it  to  the  plaintiff.  This  tbe  defendant  afterwards  refused  to  do. 
Held,  that  the  plaintiff  could  maintain  trover  for  the  mortgage  deed.  Qltason 
v.  Owen,  690. 

2.  Held,  also,  that  trover  wonld  lie  notwithstanding  the  defendant  claimed 
that  the  transaction  between  him  and  the  plaintiff  was  a  payment,  and  not 
a  purchase  of  the  notes,  and  that  he  should  cancel  the  mortgage  deed,  bat 
would  not  assign  it.    lb. 

See  Wilful  axd  Malicious  Act  or  Neglect,  Certificate  or,  3. 

TRUST. 

1.  S.  devised  a  farm  with  the  stock  and  tools'  thereon  to  the  plaintiffs  im 
trust  for  G.  and  his  wife  and  children,  during  the  life  of  G.  and  his  wife,  and 
at  their  decease  to  be  divided  .equally  between  their  children,  with  authority 
to  the  plaintiffs  to  permit  G.  to  have  the  management  of  the  trust  property  so 
long  as  from  his  habits  of  industry,  frugality,  &c.,  they  should  think  it  safe 
and  prudent  to  do  so. 

Held,  that  though  it  was  competent  for  the  plaintiffs,  by  some  positive  act 
indicating  such  an  intention,  to  surrender  the  control  of  this  property  to  G. 
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whenever  they  saw  fit,  so  as  to  vent  In  him  the  nbsnlutc  ownership  of  It,  yet 
the  mere  fact  that  ho  was  suffered  by  the  pin  In  riff*  to  iivc  upon  and  carry  on 
the  farm,  and  to  manage  and  take  care  of  tlio  stock,  and  to  appropriate  tho 
avails  of  the  same  for  the  support  of  himself  and  family,  was  not  an  act  of 
that  character,  and  that  even  tho  stock  raised  by  G.  from  the  original  stock  so 
devised  to  the  plaintiffs  and  taken  care  of  by  him,  could  not  be  attached  and 
held  upon  his  debts.    Bobertt  et.  alt.  v.  Hall,  28. 

2.  Held,  also,  that  the  fact  that  the  value  of  the  property  had  been  enhanced 
by  the  labor  of  G.  would  not  give  him  a  separable  or  attachable  interest  in  any 
specific  article.    16. 

3.  The  case  of  Troth  v.  Donoghue,  1  Aik.  370,  questioned,    lb. 
See  Partnership  4;  Trustee  Pcocess  3, 4. 

TRUSTEE  PROCESS. 

1.  Th§  trusteo,  having  become  liable  for  tho  defendants  as  receiptor,  re- 
ceived from  them  a  list  of  accounts  and  notes  with  a  written  agreement  that 
they  were  turned  out  to  htm  as  security  for  liabilities  assumed,  or  afterwards 
to  be  •  ssnmed,  by  him  for  them.  Afterwards  the  tiustee  pu  chased  property 
of  tho  defendants  and  executed  his  notes  to  them  therefor,  with  a  verbal 
agreement  that  thc«c  notes  should  remain  in  his  hands  as  security  for  ali  lia- 
bilities which  he  had  contracted  for  them.  While  matters  stood  in  this  condi- 
tion the  plaintiffs  brought  the  present  trustee  process.  Afterwards  the  trustee 
assumed  new  liabilities  for  the  defendants  and  took  a  written  agreement  from 
them,  pledging  as  security  therefor  both  the  notes  and  accounts  previously 
turned  out  to  him,  and  also  hi*  own  notes  above  described.  The  trustee  after- 
wards made  collections  upon  the  demands  so  turned  out  to  him.  Held,  that 
as  by  their  attachment  the  plaintiff's  gained  the  right  that  the  goods,  effects  and 

credits  of  the  defendants  then  in  the  trustee's  hands,  as  well  as  ali  collections 
which  he  should  afterwards  make  on  the  demands  turned  out  to  him,  should 
ned  be  applied  on  his  liabilities  Tor  them,  in  accordance  with  the  contract  between 

tot  ^      them  existing  at  the  time  the  process  was  served;  and  that  the  trustee  and 

M  .   defendants  couM  make  no  new  agreement  in  respect  to  such  demands  which 

ooulu  interfere  with  the  lien  which  the  plaintiffs  acquired  thereon  by  their 
attachment;  and  that  therefore  all  collections  made  by  the  trustee,  up  to  the 
,  time  of  disclosure,  upon  the  demands  so  turned  out  to  him  before  the  service 

1  of  the  trustee  process,  should  be  applied  solely  upon  liabilities  incurred  by  him 

jor  the  defendants  before  tho  trustee  process  was  served.  Edyerlon  et  als.  v. 
Martin  et  alt.  and  Trut.,  lid. 

»» 

f,  d  2.  •  Held,  also,  that  the  case  was  a  proper  one  for  tho  application  of  tho 

bait?  principle  of  equity  that  where  ono  creditor  has  a  Hen  upon  two  funds,  and 

gtjjo  another  creditor  has  a  lien  upon  but  one  of  the  funds,  the  former  will  be  corn- 

It  pi  pelled  to  resort  for  satisfaction,  in  the  first  instance,  to  the  fund  upon  which  ho 

alono  has  a  lien,  if  that  course  is  necessary  for  tho  satisfaction  of  the  claims 
jreitf  fo  both  parties.    lb. 
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3.  On©  can  not  be  charged  as  trustee  on  the  ground  of  having  mere  sacaiittes 
for  money  in  his  bands  belonging  to  the  principal  debtor.  Van  Amm  v.  Jack* 
son  et  al.  and  Trot.,  173. 

4.  A  note  or  bond  given  by  a  legatee  to  whom  property  was  devised  in 
trnst  to  distribute  it  among  the  heirs  of  the  testator,  such  note  or  bond  being 
giyen  for  the  distributive  share  of  one  of  the  heirs  in  snch  estate,  and  intended 
for  his  benefit,  but  made  payable  tojanother  frartjr,  may  be  attached  by  the 
trustee  process  in  a  suit  against  such  heir.    lb. 

5.  But  where  the  trust  under  the  will  was  merely  to  make  snch  a  distribu- 
tion of  the  estate  as  should  be  equal,  having  regard  to  the  amount  which  each 
heir  had  previously  received  from  the  testator,  and  on  this  basis  the  heir,  for 
whose  benefit  the  bond  was  given,  was  not  entitled  to  any  distributive  share, 
and  there  was  no  consideration  for  the  promise  except  the  parental  affection 
of  the  legatee  for  the  heir;  held,  th&t  such  bond,  being  given  to  another  person 
in  trust  for  the  heir,  could  not  be  attached  by  the  trustee  process  in  a  suit 
against  the  latter.    lb. 

6.  In  a  trustee  process,  brought  before  a  justice  of  the  peace,  whether 
before  the  Justice  or  in  the  county  court  on  appeal,  a  trustee  who  makes  no 
disclosure  will  be  held  chargeable  for  the  amount  of  the  Judgment  against 
the  principal  debtor,  though  snch  judgment,  by  reason  of  the  allowance 
of  costs,  exceeds  one  hundred  dollars.  Harmon  v.  Earwood  and  Tntitm, 
211. 

7.  The  defendant  verbally  agreed  to  assign  to  the  claimant  a  demand  in  his 
favor  against  the  trustee,  whereupon  the  trustee  was  called  in,  and,  in  the 
claimant's  presence,  was  informed  by  the  defendant  that  he  had  transferred 
his  claim  against  him  to  the  claimant,  and  was  requested  by  the  defendant  to 
pay  it  to  the  claimant,  andtit  was  understood  by  all  three  of  the  parties  that 
the  trustee  was  to  account  to  the  claimant  for  the  defendant's  demand.  Heidi 
that  the  assignment  from  the  defendant  to  the  claimant  was  a  present  and  per- 
fected one,  and  that  the  notice  to  the  trustee  was  sufficient  to  prevent  the  sub- 
sequent attachment  of  the  claim  by  means  of  the  trustee  process  by  the  defen* 
dant's  creditors.    Huichinsv.  Watts  and  Trustee,  360. 

8.  When  a  commissioner  is  appointed  in  a  trustee  case,  the  whole  case  as  to 
the  liability  of  the  trustee  is  referred,  and  when  the  commissioner  professes  to 
report  the  facts,  and  makes  no  reference  to  the  disclosure  as  containing  further 
facts,  the  statements  in  the  disclosure  can  not  be  regarded  by  the  court* 
Lovejoy  fr  Co.  Y.Lee  and  Trustee,  430. 


9.    Coin,  bank  bills  or  money,  which  have  been  attached  on  i 
and  remain  in  the  attaching  officer's  hands  after  the  settlement  of  the  suit,  may 
be  «g*<n  attached  by  trusteeing  the  officer.    lb. 

10»  Quere,  whether  a  debtor,  who  has,  at  the  request  of  an  officer  having  a 
writ  of  attachment  against  bis  property,  and  with  knowledge  that  the  officer 
desires  to  make  an  attachment  thereon,  unlocked  a  drawer  in  his  house  cost* 
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taming  bank  bills  belonging  to  him,  has  not  so  far  put  the  officer  within  reach 
and  control  of  the  bills,  as  to  deprive  himself  of  the  right  to  seize  them  while 
the  officer  is  in  the  act  of  taking  them,  and  thereby  to  defeat  the  attachment. 
Feck,  J.    lb. 

11.  Bat  if  the  officer  treats  such  bills  as  attached  by  him,  and  the  debtor 
acquiesces  therein,  the  officer  will,  after  the  dissolution  of  the  attachment  by 
the  settlement  of  the  suit,  be  held  as  the  trustee  of  the  owner  of  the  bills* 
lb. 

12.  The  principal  debtor,  at  the' time  the  trustee  executed  certain  promise 
sory  notes  to  bim,  informed  the  trustee  that  he  might  wish  to  pass  the  notes 
to  some  banks,  as  collateral  security,  and  in  that  connection  mentioned  the 
claimant  and  two  other  banks,  and  the  trustee  consented  that  the  notes  might 
be  so  used.  Afterwards  the  defendant  passed  the  notes  to  the  claimant  as 
coOuteral  security  for  certain  discounts  which  he  obtained  from  the  claimant 
on  the  faith  of  such  security,  and  before  the  service  of  the  trustee  process  he 
informed  the  trustee,  though  not  by  direction  or  in  behalf  of  the  claimant, 
that  the  notes  were  in  the  letter's  hands.  Held,  that  such  notice  to  the  trustee 
was  not  sufficient  to  protect  the  notes  from  attachment  by  the  trustee  process 
in  favor  of  the  creditors  of  the  principal  debtor.  F.  fr  M*  Bank  v.  Drury  ond 
Trustee,  460. 

13.  Held,  also,  that  the  notes  were  not  discounted  by  the  claimant,  within 
the  meaning  of  the  act  of  18*32,  (Acts  of  1832,  No.  4,  p.  4,  )  so  as  to  render 
unnecessary  a  notice  to  the  trustee  by  the  claimant  of  the  transfer  of  the  notes, 
in  order  to  protect  them  from  attachment  by  the  trustee  process.    lb. 

14.  Notice  to  a  majority  of  the  selectmen  of  a'town,  or  to  the  town  treasurer, 
of  the  assignment  of  a  town  order,  is  sufficient  to  prevent  Its  attachment  by 
the  creditors  of  the  assignor  by  means  of  the  trustee  process*  Thayer  v.  Lyman 
and  Trustee,  G46. 

15.  If  the  assignee  of  such  an  order  authorize  an  agent  to  present  it  to  the 
town  treasurer  for  payment,  that  constitutes  sufficient  authority  to  the  agent 
to  notify  the  treasurer  of  its  assignment  to  his  principal.    lb. 

See  Assignment  for  the  Benefit  of  Creditors  3,  4,  5;  Fraudulent 
Agreement,  &c.,  1;  Limitations,  Statute  of,  3,  4;  Officer  3,  4. 

USURY.    See  Chan  cert  8,  9;  Principal  and  Surety  5. 

VACANCY.     See  8chool  District  1. 

VARIANCE. 

In  an  action  on  the  case  by  the  seller  of  property  for  fraudulent  representa* 
tions  and  and  concealment  by  the  purchaser  in  regard  to  its  value,  the  price 
paid  was  set  forth  in  the  declaration  less  than  it  was  proved  on  trial  to  have 
actually  been.    Held  to  be  no  variance.    MaUary  v.  Leach,  156. 

See  Criminal  Law  l,  2. 
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VOTER. 

It  is  not  a  requisite  qualification  of  a  voter  or  office-holder  in  a  town  or 
school  district,  that  he  be  a  freeman.     Woodcock  v.  Bolder,  632. 

WAREHOUSEMAN.     <ee  Carrie*  2,  5,  6. 

WARRANTY. 

1.  A  simple  affirmation  is  not  a  warranty,  unless  It  was  so  intended  and 
understood  by  the  parties;  and  whether  such  was  the  intent  and  understanding 
Is  a  question  of  fact.    Bend  etaly.  Clark,  577. 

2.  In  the  case  of  a  written  contract  of  sale,  containing  no  warranty,  parol 
evidence  is  inadmissible  to  prove  a  warranty  in  connection  with  the  sale. 
16. 

WAT. 

A  right  of  way  cannot  arise  from  mere  necessity,  independent  of  any  grant 
Or  reservation,  express,  or  implied  as  in  the  case  of  a  former  unity  of  owner- 
ship.   Tracy  v.  Atherton  et  als.,  52. 

WILFUL  AND  MALICIOUS  ACT  OR  NEGLECT,  CERTIFICATE  OF. 

1.  In  an  action  where  the  county  court  may  grant  a  certificate  that  the 
cause  of  action  arose  from  the  wilful  and  malicious  actor  neglect  of  the  de- 
fendant, &c,  the  allowance  or  refusal  of  such  a  certificate  is  ordinarily  a  mat- 
ter resting  in  the  discretion  of  the  county  court,  and  :heir  decision  can  not  be 
revised  by  the  supreme  court.    SouU  v.  Austins,  515. 

2.  But  it  is  otherwise,  if  the  county  court  grant  such  a  certificate  where 
from  the  form  cf  the  action  none  can  be  legally  granted,  or  if  they  refuse  one 
upon  the  ground  that  the  form  of  action  does  not  allow.it.    lb, 

3.  Though,  where  an  officer  has  taken  a  receipt  for  property  attached,  and 
has  allowed  it  to  go  back  into  the  debtor's  possession,  he  is,  by  a  legal  fiction, 
permitted  to  maintain  trovcr.for  it,  yet  the  fatlure?of  the  receiptors  to  return 
the  property  Is  substantially  a  breach  of  contract  and  not  a  tort,  and  a  certifi- 
cate can  net  properly  be  given  in  such  an  action  of  trover,  that  the  cause  of 
action  arose  from  the  wilful  and  malicious  act  or  neglect  of  the  defendant,  Ac. 
16. 

WILL. 

1.  In  construing  precatory  words  in  a  devise  the  court  will  look  at  the  eir- 
cumstnnces  existing  at  the  date  of  the  will,  and,  if  necessarv,  will  construe 
words  importing  a  trust  as  mere  expressions  of  recommendation  or  confidence. 
Kellogg,  J.    Van  Amee  v.  Jackson,  et  al.  and  Trus.,  173.  N 

2.  The  executor  of  a  will  who  takes  no  benefit  under  it,  is  a  compete  at  wit- 
ness to  its  execution.    Richardson  v.  Richardson  et  tds.,  238. 
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3.  The  declarations  of  a  testator  made  after  the  execution  of  a  will  and  on 
a  different  occasion,  that  he  was  induced  to  make  the  will  by  undue  influence^ 
are  not  admissible  to  prove  the  fact  of  such  undue  influence.    lb, 

8m  Etidshc*  13, 14, 15, 16, 17, 18, 19,  20, 22, 23,  24. 

WITNESS.    Set  Will  2. 

WItfT.    &»PROOftSS. 
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